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LIFE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH Circuit. 


MICHIGAN MUT. LIFE INS. CO. 
uv. 
OLIVER. (No. 3152.)* 


1. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMI- 
UMS—MONEY ADVANCED BY AGENT. 


Receipt by the insurer in a life policy from its agent of the full first 
premium, less the agent’s commission, and its retention, operated as full 
payment of the premium, although the payment was made by the agent, 
who took the note of insured for the amount. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


In Error to the District Court of the United States for the Southern 
District of Alabama; Robert T. Irvin, Judge. 

Action at law by Ann Hope Oliver, administratrix of the estate of 
William S. Oliver, against the Michigan Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


Forney Johnston and W. R. C. Cocke, both of Birmingham, Ala, 
for plaintiff in error. 

T. M. Stevens, of Mobile, Ala., Page & McMillan, of Brewton, Ala., 
and Stevens, McCorvey & McLeod, of Mobile, Ala. for defendant in 
error. 


“Before Walker and Batts, Circuit Judges, and Beverly D. Evans, 
District Judge. 


Beverty D. Evans, District Judge. The action was by the bene- 
ficiary of an insurance policy to recover for the death of the insured. 


*Decision rendered, March 6, 1919. 256 Fed. Rep. 212. 
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Several pleas were stricken by the court on demurrer, and the case was 
tried on the issue raised by the plea averring that the insured came to his 
death by suicide while sane. The verdict was for the plaintiff. 

[1]. 1. The assignments of error on the order sustaining the de- 
murrer to the pleas, which were stricken, are without merit. The de- 
murrer to the replication raised the point as to the sufficiency of its 
allegations after amendment. The replication alleged that the policy 
was solicited and delivered by one Mason, acting as agent of the in- 
surer; the insured gave his note to Mason for the first premium on the 
policy; this note was given to Mason individually, and it was under- 
stood between the insured and Mason that the latter would pay to the 
insurer the amount to which the insurer was entitled for the first pre- 
mium, and that Mason, after delivery of the policy, and receiving the 
note, and long prior to the death of the insured, paid to the insurer, or 
to its agents duly authorized to receive same, the first premium upon the 
policy, less Mason’s commission for writing the policy, and that the 
money so paid was received and retained by the insurer, or its duly au- 
thorized agent. It is insisted that the allegations are-insufficient to show 
the payment of the full premium to the insurer. When the insurer re- 
ceived from its agent the full premium, less the amount claimed by its 
agent as commissions, and retained the money under those circumstances, 
the transaction operated as a payment of the whole premium. 

[2] 2. The insured, William S. Oliver, was found dead early in 
the morning of Monday, July 17, 1916, in the garden in the rear of his 
residence. At the time of his death he was tax collector of Conecuh 
county, and was short in his accounts in excess of $3,000. He was 
given by the authorities until Tuesday, July 18th, to settle this shortage. 
He retired as usual on Sunday night. His wife did not discover his 
absence from the house until about half past 5 o’clock the next morn- 
ing. She found his dead body in the garden, lying near a small tree; 
his feet being about six feet from it. His gun was lying alongside of 
his body, with the muzzle near his head. The top of his head was 
blown off. From the spot where the body lay were found tracks, as 
of a man running from the garden. A short distance off was a sack 
containing a watermelon and 13 cents. There was testimony that’ the 
insured had said to neighbors that theives were stealing his watermelons, 
growing in the garden where his body was found. Two reports of a gun 
were heard that night very close together, the first being louder than the 
second. 

The defendant called Dr. Bett as a witness, and asked him: 


“How were you summoned, and state what was said to you and 
how ?” 


His answer was: 


“The phone rang, and the message, as near as I can remember, was, 
‘L want you to come down and see Mrs. Oliver; Mr. Oliver has just kil- 
led himself.’ ” 


The answer to the question was excluded. The witness in his tes- 
timony further said that on receipt of the telephone message he went 
to see Mrs. Oliver and found her in bed, and shortly afterwards he 
saw Mr. Oliver’s body. He arrived at the place about 6 o’clock, and the 
body had not been removed from the garden. 

It is argued that the physician’s answer was admissible as part of 
the res geste. We do not think so. Its purpose was to establish fhe 
defense of suicide by a declaration of a person at the residence of the 
deceased. The sender of the message, whether Mrs. Oliver or another, 
was not shown to be a witness to the circumstances eventuating in Mr. 
Oliver's death. The declaration sought to be proven was not of a 
percipient witness to the act, coincident in point of time with the prin- 
cipal fact, tending to explain it. It is a declaration of a person neces- 
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sarily acting on information obtained after the hdappenirig of the prin- 
cipal fact. If the information was the result of an investigation of 
physical facts, it would be only an inference drawn from those - facts. 
If the information imparted was derived from others, it would be hear- 
say. So in any event the testimony was properly excluded 

[3]. 3. The agent of the defendant, Mr. Mason, testified that the 
insured made the application to him, and on this application the policy 
was issued. The witness took the note of the insured for the amount 
of the premium when the policy was delivered. Witness paid to the de- 
fendant the amount of the premium, less his commissions; “the company 
took that on this particular policy.” The witness was asked if he had 
agreed with Mr. Oliver that he would remit the money necessary to pay 
the premium, and answered that it was so understood between him and 
Oliver. The court refused to exclude this answer on the ground that it 
stated a conclusion. We think the witness used the word “understood” 
as synonymous with “agreed,” intending to state the fact that such an 
aoe had been made. Vide Holman v. Clark, 148 Ala. 289, 41 South 
65. 

[4] 4. The case was brought in the state court and removed to the 
District Court of the United States by the defendant. In the course of 
his argument counsel for plaintiff said: 


“Mr. Johnston [counsel for defendant] in his argument to you said, 
‘Mr. Oliver’s faction and close friends were in control of the judicial 
machinery of Conecuh county, and if they thought he had been foully 
murdered, as suggested by plaintiff, it is probable that they would have 
inaugurated prosecutions or proceedings of that character, and the fact 
that they have not done so carries the inference that they did not believe 
he had been murdered, but had committed suicide.’ ” 

And, continuing, counsel for plaintiff said: 

“If these gentlemen wanted the case left for trial in Conecuh county, 
where the public knew about the facts of this case, they could have left 
it there; but they exercised the right to have it removed here, where the 
juries knew nothing about it. We were willing to try it there, but they 
removed it.” 


Counsel for defendant objected to this language, and moved an in- 
struction that it was an improper argument. The court denied the mo- 
tion, saying: “I think it a proper argument.” The only purpose of the 
statement by defendant’s counsel was to convey to the jury the idea that 
the people of Conecuh. county thought that Oliver had committed sui- 
cide, and the reply of counsel for the plaintiff was to counter this sug- 
gestion by explaining that the suit was originally brought there. We 
cannot agree with the trial judge that the argument was proper, for 
neither statement was legitimate argument. Counsel for both plaintiff 
and defendant traveled out of the record in their statement of facts. 
But the remarks objected to were not of an inflammatory character, or 
calculated to prejudice the defendant in having a fair and impartial 
trial. 

[5] 5. In his concluding argument counsel for the plaintiff began 
to read to the jury a reported case of an action on an insurance policy 
and a defense of death by suicide. After reading the facts he began 
to, read the opinion of the court, when objection was made to the read- 
ing of the case to the jury. The court sustained the objection, where- 
upon counsel for plaintiff stated that he would read the opinion to the 
court, and proceeded to read to the court the opinion in that case, over 
objection made and cverruled. It is to be noted that the exception is to 
the reading of the opinion tc the court and not to the reading of the facts 
of the case. We have examined the case referred to in this exception, 
and the discussion of the legal questions in that case are illustrative of 
the law governing the case at bar. The court indicated by his ruling that 
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he desired to have the law as expounded in that case read to him. What 
was done in this case does not fall under the rule condemning the reading 
of facts in a reported decision as evidence of their existence in another 
case. 

6. Other assignments of error examined, and found to afford no 
sufficient reason for reversing the judgment of the court. They present 
no new or novel question, and we forbear a discussion of them. On the 
whole record we find no reversible error. 

Judgment affirmed. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


E1cguHtH Circuit, 


JOHNSON 
v. 
GRAND FRATERNITY. ( No. 4989.)* 


1. INSURANCE—AGENCY CONTRACTS—CONSTRUCTION. 


A contract between a fraternal insurer and agents held not to include 
and provide for commissions on certificates designated as stipulated pre- 
mium and annuity certificates. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


4. INSURANCE—FRATERNAL INSURANCE—CON TRACT S— 
CONSTRUCTION. 


A contract between a fraternal insurer and agents held unambiguous, 
and not to allow compensation on certificates designated in exhibits 
attached merely for illustration as stipulated premium and annuity cer- 
tificates. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit by D. E. Johnson against the Grand Fraternity. From an or- 
der confirming the report of a special master in an accounting, plain- 
tiff appeals. Affirmed. 


George P. Steele, of Denver, Colo., for appellant. 
William A. Jackson, of Denver, Colo. (Charles W. Waterman, of 
Denver, Colo., on the brief), for appellee. 


Before Sanborn, Carland, and Stone, Circuit Judges. 


Stone, Circuit Judge. Appeal, in an accounting under a contract, 
from the order of the District Court confirming the report of the spe- 
cial master. 

Appellant had sued the appellee on account of certain commissions 
earned by him and his assignors for procuring insurance contracts for 
the United Moderns, a fraternal insurance organization later absorbed 
by appellee. As the appellee in connection with this absorption contem- 


*Decisiom rendered, Feb. 4, 1919. 255 Fed. Rep. 929. 
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plated the assumption of the agency contracts of the United Moderns 

and as it objected to certain exclusive territory features in the contracts 

under which appellant and his assignors were working, the United Mod- 

erns and these agents replaced the existing agency contracts with others. 

These new contracts were not only prospective in effect but defined 
existing commission liabilities. Thereafter appellee contracted con- 
cerning these later agency contracts as follows (omitting address and. 
signatures) 


“In the matter of your contract with United Moderns relating to com- 
missions on field work heretofore placed by you, and which contract is 
hereto attached market ‘Exhibit A.’ 

“This is to certify and guarantee to you that the Grand Fraternity 
will assume and pay all unpaid commissions according to the terms of 
said contracts as they mature.” 


[1] By interlocutory order the court instructed the master to ex- 
clude from the accounting all evidence as to commissions earned un- 
der two kinds of certificates, designated as stipulated premium and an- 
nuity certificates. This action was based on the determination of the 
court that such certificates were not included within the terms of the 
contracts. The qhestion of constructién thus presented is whether these 
two kinds of certificates are within these contracts. The body of each 
of the contracts refers to five classes or kinds of certificates (twenty 
annual premium, ordinary life, installment at age 70, natural premium, 
and age 55 convertible), which do not include stipulated premium and 
annuity forms of certificates. The exhibits, which are attached to the 
contracts and consist of lists of policies secured by the agent, do include 
these two kinds. The disputed construction narrows, therefore, to the 
question of whether the inclusion in the exhibits alone justifies the con- 
clusion that they are to be included in the contracts. The contention of 
appellee that the contract is clear, complete, and unambiguous must Be 
considered before reaching that of appellant, which is that, under all 
of the circumstances surrounding the transaction, an intention to include 
these two kinds of policies must be found. This requires examination 
of the wording of the contracts. 

The two agency contracts (one with M. B. and H. J. Johnson, the 
other with W. L. Stowers) were identical, except for description of 
territory and lists of policies as set forth in the exhibits attached to 
each. Each of these contracts began with the recital of a theretofore 
existing agency contract wherein the United Moderns agreed to pay— 
“certain commissions out of the first annual premium which have here- 
tofore been paid in full, and certain commissions on more recent work 
which are not as yet fully paid but which are maturing from month to 
month, that is to say, the parties of the second part were to receive a 
commission of 60 per cent. on the first annual premium and 15 per cent. 
of the second annual premium, payable one-fifteenth of the total of 75 
per cent. out of each monthly premium as collected, on business written 
by themselves or organizers in their said territory until fully paid, upon 
all business written under the twenty annual premium, ordinary life, and 
installment at age 70 certificates, and 50 per cent. of the first year’s pre- 
mium upon all natural premium and age 55 convertible certificates. A 
list of the business written by said organizers, and on which any portion 
of the commissions as aforesaid are unpaid, and the extent to which the 
same shall be payable, provided the certificates remain in force and make 
their payments, is shown by the list attached hereto marked ‘Exhibit A,’ 
and made a part hereof. 

“As a further consideration for said services, it was agreed that dur- 
ing the term of 30 years on all such certificates written as aforesaid, and 
which remain in force, a renewal commission beginning with the second 
annual premium should be paid at the rate of $1.10 per $1,000 of insur- 
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ance in force, said commissions payable pro rata quarterly out of the pre- 
mium installments as paid. A list of all business written and in ‘force 
on the books of the party of the first part at this time on which ‘said 
renewal commissions are payable, or hereafter payable, showing the date 
from which the same are hereafter payable is hereto attached marked 
‘Exhibit B,’ and made a part hereof.” 

After other recitals here unimportant these contracts continued as 
follows: 


Whereas, the. said party of the first part is desirous, of securing a can- 
cellation of the contract of the parties of the second part especially as to 
their exclusive right to do business in the said territory and to employ 
other agents in said territory, permitting said second parties to only re- 
ceive a commission upon such new business as they may hereafter write 
for the order; and 

“Whereas, all of said parties desire and have agreed that their said 
contract together with any and all amendments and modifications which 
may have been made thereto subsequent to the date thereof, whether 
expressed in writing or otherwise, shall be canceled, annulled and shall be 
of no further force or effect from and after this date and that the agree- 
ment next hereinafter recited and*set. forth shall be substituted for and 
taken in lieu thereof in all respects the same as if. said original contract 
had never been made and as though the agreement herein next following 
were the original and only agreement between the parties hereto, that is 
to say: 

“United Moderns will pay to parties of the second part the commis- 
sion and renewals as they mature on business now in force as heretofore 
stipulated, a comimission of sixty per cent. of the first annual premium 
and fifteen per cent. of the second annual premium, payable one-fifteenth 
of the total of seventy-five per cent. out of each monthly premium as 
collected, on business written by themselves or organizers in their said 
territory, until fully paid, upon all business written under the twenty 
annual premuim, ordinary life and installment at age seventy certificates, 
and fifty per cent. of the first year’s premium upon all natural premium 
and age fifty-five convertible certificates, payable pro-rata as collected, 
as per the list heretofore attached, marked ‘Exhibit A,’ and which is 
made a part hereof. 

“United Moderns will also pay for and during the term of thirty 
years from and after February 24, 1897, as a further consideration hereof, 
on all such certificates written as aforesaid and which remain in force, 
a renewal commission, beginning with the second annual premium at the 
rate of one dollar and ten cents per one thousand dollars of insurance 
remaining in force, whether transferred to any other form or not, ‘said 
renewal commissions to be payable pro rata quarterly out of premium 
installments as paid, all as per list of business written and in force’on the 
books of the party of the first part at this time on which said renewal 
commissions are payable or which may hereafter become payable, show- 
ing the date from which same are hereafter payable, which is hereto 
attached, marked ‘Exhibit B,’ and made a part hereof.” 


Exhibit A, of the Johnson contract was a list of about 515 certificate 
holders, comprehending seven kinds of certificates as follows: Ordinary 
life, stipulated premium, twenty annual premium life, age, convertible, 
installment age seventy, and natural premium. Exhibit B contained a 
list of about 2,000 certificate holders of five kinds as follows: Annuity, 
twenty annual premium, installment age seventy, stipulated premium, 
and ordinary life. Exhibit A of the Stowers contract contained about 
175 cértificate holders of five kinds as follows: Ordinary life stipulated 
prémium, annual premium life, age, and convertible. Exhibit B contained 
about 1,000 certificate holders of five kinds as follows: Annuity annual 
premium life, ordinary life installment age, and stipulated premium. 
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[2] This difference between the contracts and the exhibits attached 
to them is apparent, but if, under accepted legal rules, there is no 
ambiguity in the contracts, there is no right in the court to do more 
than declare what the plain wording of the contract imports. A court 
can seek outside of a written contract for the intention of the par- 
ties ~— when that intention is not clearly expressed within the writ- 
ing itself. 

[3] If the exhibits are parts of the respective contracts of equal 
force and effect as other parts, then an ambiguity exists. If they are 
subordinate, and merely explanatory of details dealt with in general 
terms in the contract itself, then only such portions of the exhibits as 
perform that function can be regarded as intended by the parties to 
be operative. Guerini Stone Co. v. Carlin, 240 U. S. 264, 277, 36 Sup. Ct. 
300, 60 L. Ed. 636. 

[4] What office did these contracting parties intend these exhibits 
to fill? Without these exhibits the contracts were complete and un- 
ambiguous, and were, beyond question, applicable to but five classes 
named therein. Suppose there had been no exhibits attached to the .con- 
tracts, but the appellant had undertaken to show that these very lists 
were discussed and in the minds of the parties during the negotiations 
leading up to the contracts, and therefore the contract should be con- 
strued as containing seven classes of certificates. Obviously, such 4 
result would have been denied as making, not construing, a contract. 
Immediately following the naming of the five classes of certificates, in 
each of two places in the contracts, are the only references in the con- 
tracts to Exhibit A as follows, respectively: 


“A list of the business written by said organizers, and 6n which any 
pertion of the commissions as aforesaid are unpaid, and the extent to 
which the same shall be payable, provided the certificates remain in force 
and make their payments, is shown by the list attached hereto marked 
‘Exhibit A,’ and made a part hereof. * * * As per the list heretofore 
attached, marked ‘Exhibit A,’ and which is made a part hereof.” 


The references to the renewal commissions are equally significant. 
If the exhibits contained other policies, they had no place there. The 
very careful naming in the contract (which was prepared by appellant) 
of five classes of certificates is highly significant of the intention of 
the parties to exclude all other classes. The only function of these 
exhibits was to set out in detail the policies within the general descrip- 
tion of the contract to prevent any future dispute as to any particular 
policy belonging in such classes by definitely identifying it. 

Situations similar to those in this.case have been heretofore met 
in this court and elsewhere and disposed of in line with the above. 
Miller v. Hamilton 216 Fed. 131 133 132 C. C. A. 375; Daly v. Busk 
Tunnel Ry. Co. 129 Fed 513, 64 €. C. A. 87; Cruthers v. Donahue, 85 
Conn. 629, 84 Atl. 322, Ann. Cas. 1913C, 221; Meyer v. Berlandi, 53 
Minn, 59, 61, 54 N. W. 937; Boteler v. Roy, 40 Mo. App. 234 240; More- 
ing v. Weber, 3 Cal. App. 14, 20, 84 Pam 220; Hayes v. Wagner, 113 Ill. 
App. 299, 301 (affirmed 220 Ill. 256, 77 N. E. 211); B. & O. R. R. Co. v. 
Stewart, 79 Md. 487, 497, 29 Atl. 964; White v. McLaren, 151. Mass. 553, 
24 N. E. 911; Reichert v. Brown, 38 Misc. Rep. 782, 78 N. Y. Supp. 834. 

[5] The mere statement that the exhibit is “made a part” of the 
contract is not controlling. Daly v. Busk Tunnel Ry. Co., supra: 
Cruthers v. Donahue, supra; Meyer v. Berlandi, supra; Boteler v. Roy, 
supra. 

The judgment is affirmed. 
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UNITED STATES DISTRICT COURT. 


District NEBRASKA, HAsTINGs DIvIsION. 


CREWS 
v. 


ILLINOIS COMMERCIAL MEN’S ASS’N.* 


INSURANCE—SUIT AGAINST FOREIGN CORPORATION — 

SERVICE OF PROCESS. 

Under Nebraska statutes relating to service on insurance companies 
and other corporations, Rev. St. Neb. 1913, §§7635, 7636, and section 3172, 
providing that any one, who by authority receives money from another 
to be transmitted to an insurance company for a policy, shall be deemed 
an agent, a policy holder of a foreign mutual assessment life company, 
who having a single blank application, procured another to fill it out, 
and forwarded it with the initial fee, but without letter, to the company, 
cannot, by reason of such transaction, be considered an agent on whom 
service may be made a year afterwards in an unrelated case. 


(For other cases, see Insurnce, Dec. Dig. § 627[1].) 


At Law. Action by Anna D. Crews against the Illinois Commercial 
Men’s Association. On objection by defendant to jurisdiction. Objec- 
tion sustained. 


Stiner & Boslaugh, of Hastings, Neb., for plaintiff. , 
Tibbets, Morey, Fuller & Tibbets, of Hastings, Neb., for defendant. 


Muncer, District Judge. An objection to jurisdiction over the 

defendant is based on the service of summons in this case. The de- 
fendant is a foreign insurance company. The plaintiff relies on sec- 
tion 7635, Rev. St. Neb., providing, “When the defendant is an in- 
corporated insurance company, and the action is brought in a county 
in which there is an agency thereof, the service may be upon the chief 
officer of such agency,” and on section 7636, “When the defendant is 
a foreign corporation, having a managing agent in this state, the serv- 
ice may be upon such agent,” and also on section 3172, which provides 
that “any person, * * * who shall with authority receive or re- 
ceipt for money from other persons to be transmitted to any such 
company * * * for a policy or policies of insurance, * * * shall 
be deemed to all intents and purposes an agent * * * of such com- 
pany.” 
The plaintiff shows that there was service in this case upon a policy 
holder, who had presented a Blank application to another person, and 
solicited him to fill out the application, had received $2 from such person 
for the initial payment, and had transmitted the application and money 
to the insurance company, who accepted it and issued a policy thereon 
to the third person. 

The defendant shows that it is a mutual assessment company, or- - 
ganized under the laws of Illinois, and having its headquarters there, 
and accepting as policy holders only traveling salesmen, and it has but 
one method of doing business in procuring new members. That meth- 
od is to have the applicant mail to the company his written applica- 
tion, with membership fee of $2, and then having the board of direc- 


*Decision rendered, Dec. 21, 1916. 256 Fed. Rep. 268. 
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tors act upon the application. No solicitors or agents, in the common 
meaning of the word, are employed. In this case the company had 
sent out a circular letter to the policy holders, in September, 1914, re- 
lating to a railway mileage question pending before the Interstate Com- 
merce Commission, and one of them came into the hands of William 
Ray a policy holder in Nebraska. The following words were a part 
of this letter: 


“Won’t you kindly use the inclosed application to get one new mem- 
ber of the assocation? It will help us out on the extra expense of get- 
ting out this letter, which is done for the good of all traveling men. 
will pay his membership fee and carry his insurance to January 15th.” 


William Ray solicited John Ray to become a member, and John Ray 
filed out the blank application and paid William Ray $2, and this was 
sent to the company at Chicago, in.an envelope which contained noth- 
ing else. The company accepted of John Ray the application, and is- 
sued him a policy, and thereafter dealt with him as a policy holder. 

No other act of William Ray appears, upon which is based a claim 
of his agency for the company. The date of the application by John 
Ray was in October, 1914, and the policy was issued to him in the same 
month. 

The date of service of summons in this case was in October, 1915, 
and the return shows it was served on “William W. Ray, agent of 
the said I!linois Commercial Men’s Association, no president, secre- 
tary, or other chief officer found in said county.” 

It is unnecessary to discuss the question whether a service is shown 
upon a “chief officer” of an agency, or service upon a managing 
agent,” if the service was upon one who was not an agent of any kind. 
Was William Ray an agent of the company when he was served -Ac- 
cepting the definition of section 3172 of the Nebraska statutes and con- 
ceding that his receipt of money from John Ray was with authority, 
how long thereafter did his agency for the company continue? That 
transaction was completed as soon as the company issued the policy to 
John Ray. There was nothing in the transmission indicative of an 
intention to obtain other applications of insurance. No reason is per- 
ceived why William Ray should not be held to have been an agent 
of the company for 5 or 10 years after obtaining the application of 
John Ray, if he is held to be an agent after it was accepted. 

John Ray and William Ray treated the transaction as closed when 
the policy was issued, and the proofs show that the company did not 
know that William Ray had acted in soliciting, obtaining, or remitting 
the application of John Ray. Certainly William Ray could not be said 
to continue to be the agent of the company, because of that transaction, 
so as to be amenable to service of summons a year thereafter, in a case 
arising upon an entirely different policy of insurance issued four years 
before. As his agency, if it had existed, had ceased, service of sum- 
mons upon him was not service on the company. Campbell Printing 
Press & Manufacturing Co. v. Marder, Luse & Co., 50 Neb. 283, 69 N. 
W. 774, 61 Am. St. Rep. 573; St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 
354, 27 L. Ed. 222; Continental Wall-Paper Co. v. Lewis Voight & Sons 
Co. (C. C.) 106 Fed. 550; 19 Encyc. Pl. & Pr. 658. The objection to 
jurisdiction will be sustained. 
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APPELLATE COURT OF INDIANA. 


Division No. 2. 


WESTERN LIFE INDEMNITY CO. 
v. 


COUCH. (No. 9739.)* 


2. INSURANCE—ACTION ON a ee OF LAW— 
CONSTRUCTION OF CONTRACT 


In action upon policy issued by reinsuring company, where the orig- 
inal policy and the one sued on and the reinsurance contract were set out 
in the pleadings, it is a question of law whether the incontestable clause 
of the original policy became part of the new policy issued by the rein- 
suring company. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


3. eet OF CONTRACT—REINSUR- 


Where a reinsurance contract gave policy holders the option of con- 
tinuing to pay the same premiums, and receiving the amount of insur- 
ance specified in an annexed table, or of making application, with satis- 
factory proof of insurability, and receiving a new policy, upon surrender- 
ing the old for cancellation, the incontestable clause of the old policy 
does not become part of the new policy issued to one who chose the 
second alternative. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


4. INSURANCE—ACTION ON POLICY—REPLY. 

Where the answer in an action on a policy alleged false warranties 
by insured that he was in sound health, and that he had never been re- 
fused insurance, a reply alleging knowledge by the insurer that insured 
had previously applied for insurance, but not knowledge of his disease, 
or of the refusal of insurance, is insufficient. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


5. INSURANCE—FORFEITURE OF POLICY—RETURN OR PRE- 

MIUM—REASONABLE TIME. 

Where insured died April 30th, and insurer learned of breach of 
warranty August 10th following, a tender of the premiums paid, by pay- 
ment into court, with accrued costs, on November 30th, after suit was 
brought, was within a reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


6. INSURANCE—FORFEITURE OF POLICY—RETURN OF PRE- 

MIUMS—REINSURANCE. 

Where a policy holder in an insolvent company exercised his option 
under a contract of reinsurance to take out a new policy in the purchas- 
ing company, the latter company, in forfeiting the policy for breach of 
warranty, need repay only the premiums paid to it. 


(For other cases, see Insurance, Dec. Dig. § 682.) 
*Decision rendered, April 18, 1919. 123 N E. Rep, 11. 
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7. INSURANCE—FORFEITURE OF POLICY—BREACH OF WAR- 
RANTY—MEDICAL EXAMINATION. 


Where an application for new policy under a reinsurance contract 
referred to the medical examination for the original insurance and war- 
ranted the statements therein to be true, the reinsurer could forfeit the 
new policy for falsity of statement in the medical examination, though 
it was not made part of the original policy, and was not in itself a war- 
ranty. 


(For other cases, sce Insurance, Dec. Dig. § 266.) 


8. INSURANCE—FORFEITURE OF POLICY—MISREPRESENTA- 
TION—HEALTH OF INSURED—REFUSAL OF PREVIOUS 
APPLICATION. 


A false answer by an applicant for insurance that he had never been 
- refused insurance, if only a misrepresentation, is material to the risk, and 
entitles the insurer to forfeit the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 255, 300.) 


9, INSURANCE—APPLICATION—WARRANTY. 


Answers to questions in application for insurance will not be con- 
strued as warranties, unless so intended by the parties but an expressed 
intention of the parties to consider them warranties makes them such. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


12. INSURANCE—FORFEITURE OF POLICY—ESTOPPEL. 


A letter by insurer, after it had information of breach of warranty, 
containing no intimation of intention not to insist on forfeiture but re- 
questing further proof, which the beneficiary procured at some expense, 
does not estop insurer from relying on the breach of warranty to forfeit 
the policy where beneficiary knew insurer would probably contest the 
validity of the policy. 

(For other cases, see Insurance, Dec. Dig. § 396[6].) 


Appeal from Circuit Court, Grant County; H. J. Paulis, Judge. 
Action by Ida M. Couch against the Western Life Indemnity Com- 
“pany. Judgment for the plaintiff, and defendant appeals, Reversed. 
with instructions. 


Thomas J. Graydon, of Chicago, Ill, Condo & Browne, of Marion, 
and Blacklidge, Wolf & Barnes, of Kokomo, for appellant. 

Charles & Gemmill, of Marion, Blaine H. Ball, of Rushville, and 
Arthur H. Jones, of Indianapolis, for appellee. 


McManon, J. Ths is an action to recover on a life insurance policy 
issued by the appellant on the life of Orlando H. Couch. 

The first paragraph of the complaint alleged that on the Ist day of 
October, 1913, th appellant issued to Orlando H. Couch its policy of in- 
surance for $5,000, payable at death; that said Orlando H. Couch com- 
plied with all the requirements of the policy, and afterwards died; and 
that the appellee made all necessary proofs of death, but that appellant 
refused to pay the policy, and demanding judgment. 

The second paragraph of the complaint alleged that on September 
28, 1911, the Monarch Life Indemnity Company of Evansville, Ind., is- 
sued and delivered to Orlando H. Couch and the appellee a joint policy 
of insurance in the amount of $5,000, payable to the survivor on death of 
either of said parties; that a receiver’ was thereafter appointed for the 
said Monarch Company, who sold the business of said company to the 
appellant, and that a written contract of said sale was entered into be- 
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tween the receiver and the appellant, which, among other things, provided 
the holders of policies in the Monarch Company were given the right to 
continue the payment of the annual premiums which they had formerly 
paid to the Monarch Company and receive from appellant such an amount 
of insurance as such premiums would pay for, under a rate set out in 
said contract; that said contract also provided that holders of policies 
like that issued to appellee and Orlando H. Couch should, by making 
written application therefor within one year from the date of said con- 
tract, receive, free of expense from appellant, a choice of three de- 
signated policies, provided that on said new policy the member should pay 
the premium rate of said Western Company applicable to the member’s 
age at the time of acceptance by said Monarch Company; that on Sep- 
tember 29, 1913, Orlando H. Couch and appellee, in accordance with said 
contract, made application to appellant for a new policy of insurance in 
the sum of $5,000, and that the appellant company issued to them a “co- 
operative dual life policy,’’ payable to the survivor of them; that Orlando 
H. Couch died April 30, 1914; that the appellant failed to pay the policy; 
and demanding judgment. 

The appellant filed an amended answer, admitting all the material 
allegations of the complaint, and assumed the burden of proving a de- 
fense. 

The answer set out the reinsurance contract mentioned in the com- 
j laint, and, after setting out the provisions thereof as alleged in the sec- 
ord paragraph of complaint, alleged that when the policy holders in the 
Monarch Company made application for insurance they were required to 
furnish satisfactory evidence of insurability at the time of making such 
application; that appellant company in said contract reserved the same 
rights of defense against any liability as could have been exercised by the 
Monarch Company in the absence of said agreement. 


It was also alleged that, after the execution of said reinsurance con- 
tract, Orlando H. Couch and appellee did not elect to carry their joint 
life policy, for the reason that the premiums heretofore paid by them 
would only pay for an insurance of $2,000.99; that they elected to apply 
to appellant for the co-operative dual life policy upon their lives for 
$5,000, and that they made application for such new insurance on forms 
prescribed by appellant, a copy of which application is set out; that with 
their said application said parties furnished and delivered to appellant 
certain written statements, which were intended by the parties as sat- 
isfactory evidence of the insurability of said parties at the time of mak- 
ing such application, said written statement of Orlando H. Couch being 
also set out in full; that the policy of insurance sued upon was issued by 
appellant by reason of the foregoing facts, and not otherwise, and that 
the insurance policy theretofore held by said parties in the Monarch 
Company was surrendered and canceled; that said policy of insurance so 
issued by appellant company was issued in consideration of and in full 
reliance upon certain statements and warranties contained in the said ap- 
plication made and signed by said Orlando H. Couch September 29, 1913, 
and delivered by him to appellant prior to the execution by it of the policy 
sued upon; that as a part of said application Orlando H. Couch delivered 
therewith a “health certificate,” which was signed by him and which was 
as follows: 

“I hereby apply to the Western Life Indemnity Company for a dual 
life policy of $5,000 on my life, in substitution for policy No. 804 now held 
by me, which latter policy shall be void upon acceptance of this applica- 
tion by said company. * * * And as a basi$ of and consideraiton for 
said new policy, I hereby submit and warrant that I am now in sound 
health, that there is no cause in eonnection with my physical condition 
that would be a bar to my securing life insurance or in any way shorten 
my. life; that I am not afflicted with any physical or mental defect 





Life. ] Western Life Indemnity Co. v. Couch. 15 


or infirmity; that I have never suffered from * * * diseases of the 
liver or kidneys.” 


It is then alleged that the statements in said health certificate were 
false and untrue, in that the said Orlando H. Couch was not in sound 
health September 29, 1913, and at the time the policy sued upon was 
issued; that at said time his health and physical condition were such that 
they would be a bar to his securing life insurance and were such as to 
shorten his life; that he was at said time afflicted with a physical defect 
or infirmity, was suffering from a disease of the liver and kidneys, and 
other named diseases, which continued to exist and afterwards caused 
his death; that on several occasions prior to the 29th day of September, 
1913, and also prior to September 21, 1911, said Orlando H. Couch had 
had physical examinations made by reputable physicians, in which ex- 
aminations his urine was tested, and it was discovered that there was 
present in the urine albumen; that said condition of fhe urine indicated 
the existence or the approach, of the diseased condition of said Orlando 
H. Couch hereinbefore described; that Orlando H. Couch was informed 
of the existence of said condition, and for the purpose of obtaining the 
insurance policy sued upon fraudulently concealed said information from 
appellant, although he knew at the time that appellant would not issue 
said policy of insurance, or assume said insurance risk, if it knew of the 
existence of said condition, and he also fraudulently concealed said in- 
formation from the Monarch Company for the same purpose, knowing 
that, if it possessed said knowledge and information, it would not issue 
its policy of insurance; that all of said conditions existed prior to Sep- 
tember 21, 1911, and Orlando H. Couch, for the purpose of obtaining the 
insurance at the time of making his application to said Monarch Com- 
pany, fraudulently concealed said information from said Monarch Com- 
pany, and never thereafter disclosed such facts to either said Monarch 
Company or to the appellant company; that Orlando H. Couch, on the 
2lst day of September, 1911, and on the 29th day of September, 1913, 
knew that said conditions existed. 

It is then alleged that the application made to the appellant company 
for the policy sued upon contained the following provisions: 


“L hereby make the following warranties: * * * Inasmuch as 
the policy hereby applied for in the Western Life Indemnity Company- 
is issued in consideration of my present membership in, or contract with, 
the Monarch Life Indemnity Company, and as such latter membership 
or policy is based upon my application therefor to said Monarch Life In- 
demnity Company, I hereby expressly warrant to said Western Life In- 
demnity Company that my said application to said Monarch Life Indemn- 
ity Company and the statements and warranties contained in said applica- 
tion, together with all agreements, medical examinations, revival applica- 
tions and health certificates made by me to said Monarch Life Indemnity 
Company for the issuance, revival of or continuance in force of my said 
membership or policy therein, are and were true when made, if the same, 
or any part thereof, was untrue when made, then, and in that’ case, the 
policy hereby applied for in said Western Life Indemnity Company shall 
be void and of no effect.” 


It is also alleged: That, when Orlando H. Couch made application 
to the Monarch Life Company for said insurance policy, he made a 
statement in writing dated September 21, 1911, to his medical examiner, 
which became and was a part of his application to said Monarch Company 
for said policy of insurance, which medical statement and application 
contained the following question and answer: “Have you ever been 
refused insurance in any company or order? A. No.” That said state- 
ment and warranty was false, in that the said Couch had theretofore made 
application for insurance upon his life with the Hartford Life Insurance 
Company, which application for insurance was refused and rejected by 
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said Hartford Life Insurance Company prior to September 21, 1911. 
That said statement and warranty was false when made, in that, prior 
to making said application, he had applied for life insurance”in the Mu- 
tual Life Insurance Company of New York which application was also 
rejected and refused prior to September 21, 1911. That each of the fore- 
going statements of Orlando H. Couch were warranties, and were materi- 
al to the risk incurred by appellant, and that appellant, at the time of 
issuing the policy sued upon, had no knowledge of the falsity of such re- 
presentations or warranties, but relied upon said statements and warran- 
ties, and would not have issued said policy sued upon, if it had known 
that any part of said representations and warranties were false. That it 
did not learn of the untruthfulness of said statement until August 10, 
1914, on which day appellant notified the appellee that the appellant had 
canceled and rescinded the policy sued upon by reason of the misre- 
presentations and breaches of warranty on the part of Orlando H. Couch 
and that appellant held itself accountable for the amount of premiums 
which had been paid on such policy, and on said day mailed a check 
to appellee for $188.35, drawn upon, accepted by, and certified to by the 
Centra! Trust Company of Illinois, the above sum being the full amount 
of the premiums which had been paid on the policy sued upon. That all 
the transactions between the parties theretofore had been by checks 
on banks. That appellee knew that said check was valid. That she 
was unwilling to receive and accept the amount of the premium paid by 
Orlando H. Couch on said policy, and would not have accepted the’ 
same, had tender been made in legal tender. That she returned said 
check to appellant without making objection to the form of the tender. 
That appellant, knowing the appellee was unwilling to receive the returti 
of said premium, made no further offer to repay said money, except 
as hereinafter stated. That the appellee refused to join in the cancel- 
lation of said policy of insurance, and filed her complaint herein August 
19, 1914, for the full amount of the policy and interest. That a summons 
was issued for appellant, returnable October 1, 1914. That appellant was 
required to answer November 10, 1914, at which time appellant filed its 
first answer herein, and paid to the clerk of the court the full amount of 
the premiums paid upon said policy, to wit, $188.35, and in said answer 
declared said policy of insurance rescinded and’ canceled. That there- 
after, on November 30. 1914, appellant tendered and offered to pay appel- 
lee, in legal tender coin of the United States, the sum of $201.62, being 
the principal and interest on said premiums, and that it also paid into the 
clerk’s office the additional sum of $21.72, covering all the accrued court 
costs. That appellee refused to accept the return of said premium. 
That all of said money was on said day paid into court, and is now in the 
hands of the clerk for appellee’s benefit and use, by reason of which facts 
it is alleged that the policy of insurance sued upon is null and void, and 
was not in force at the time of Orlando H. Couch’s death. 

The appellee filed a reply in five paragraphs, the first of which was 

a general denial. A demurrer was sustained to the second and third para- 
graphs. The fourth paragraph alleged the issuing of the policy by the 
Monarch Company in September, 1911; the execution of the reinsurance 
contract between the receiver of the Monarch Life Company and. the ap- 
pellant compahy; the application of Orlando _H. Couch to the appellant 
for the policy sued upon; that the policy sued upon was issued in the place 
of, and as a continuance of, the policy issued by the Monarch Company, 
ein which it was agreed that said policy of insurance and application there- 
for was the entire contract between the parties, said policy and applica- 
tion therefor being set out and made a part of the reply; that no medical 
examination was attached to or made a part of said policy; that by the 
express provision of said policy the medical examination referred to in 
appellant's answer was excluded therefrom; that according to the terms 
of the Monarch Life policy, it was incontestable after one year from its 
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date, except for nonpayment of premiums; that more than one year had 
elapsed after it was issued before the death of Orlando H. Couch; that 
the Monarch Life Company, at the time of issuing the policy, had full 
knowledge and information of the fact that Orlando H. Couch had for- 
merly made “applications” for insurance upon which policies had not 
been. issued, and that the Monarch Company issued the policy to Orlando 
H. Couch with the information and knowledge of the facts and circum- 
stances connected therewith; and. that, at the time when the appellant 
company issued the policy sued upon, it had knowledge and information 
of such former “application” for insurance by Orlando H. Couch. 

The fifth paragraph of reply alleged that, within a few days after the 
death of Orlando H. Couch, appellee prepared all the proofs of death as 
she believed to be necessary under the terms of the policy sued upon and 
forwarded same to appellant; that appellant, after the receipt of said 
proofs of loss, and with full knowledge of all the facts set out in its sec- 
ond answer, requested and required appellee to make additional affidavits 
-and proofs of death, which she did at great expense and trouble; and 
that, although appellant was fully advised and knew all the matters set 
up in- its answer, it did not notify appellee, until long after the receipt 
by it of said additional proofs, that any objection would be made by it to 
the payment of said policy of insurance sued on herein, and did not until 
long after said time inform her of its refusal to pay any sum due thereon 
by reason of the matters set forth in its answer. Wherefore she says 
appellant has waived its-defense in this action, and ought to be estop- 
ted to defend on account of the matter set forth in the answer. 

The appellant filed a demurrer for want of facts to the fourth para- 
graph of reply, which was overruled and exception saved. . There was a 
trial by jury, which resulted in a verdict in favor of appellee for $5,773.- 
$s Appellee filed a remittitur for $369.24, and judgment was rendered for 

5,414, 

Appellant filed a motion for a new trial, for the reasons that the ver- 
dict is not sustained by stfficient evidence, is contrary to law, and also 
because of alleged errors in the giving of certain instructions tendered 
by appellee, and in refusing to give certain instructions tendered by the 
appellant. ‘ 

[1] Appellee contends that the appellant has failed to have the rec- 
ord paged and indexed and to have the marginal notes made as required 
by the rules of this court, and that the appeal should be dismissed. 
There has been a substantial compliance with the rules in relation. to the 
preparation of the record, and when that is done the cause will not be 
dismissed. 

The first error assigned is that the court erred in overruling the 
demurrer to the fourth paragraph of appellee’s reply. This paragraph of 
reply contains two purported avoidances of the answer: (1) That the pol- 
icy issued by the Monarch Company contained a provision that after one 
year it should be incontestable, and that more than one year had passed 
after it was issued and before the death of the insured; and (2) that 
when the Monarch Company issued its policy to Orlando H. Couch it 
knew that he had formerly made “applications” for insurance upon which 
policies had not been issued, and that appellant, at the time it issued the 
policy sued upon, had knowledge and information of such former “ap- 
plications” for insurance. 

[2, 3] The insurance pol'cies issued by the Monarch Company and 
the one sued upon, together with the applications for insurance, the med- 
ical examinations, health certificate, and the reinsurance contract, are all 
set out in the pleadings, so that it is a question of law whether the incon- 
testable clause in the Monarch policy became a part of the policy issued 
by the appellant. Under the terms of the reinsurance contract, Orlando 
H. Couch, as a member of the Monarch Company, was given a choice of 
two options: (1) To continue paying to the appellant the same premiutn 
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for the same period as was theretofore to be paid by him to the Monarch 
Company, and be thereafter insured against death in the appeliant com- 
pany for such an amount of insurance as the premiums paid by him to 
the appellant would purchase according to the table of rates set out in the 
reinsurance contract; (2) within one year to make a written application 
on the form prescribed by the appellant, and by furnishing satisfactory 
evidence of insurability at the time of making such application to receive 
from appellant, free of expense, a choice of three policies for any desired 
amount within the limits fixed by the by-laws of the appellant, and for 
such new policy paying the rates applicable to his age at the time of be- 
coming a member of the Monarch Company. He chose the second option, 
entered into a new contract with the appellant, receivd a new policy in- 
suring him against death, and no other contingency, and surrendered for 
cancellation his policy which had been issued by the Monarch Company. 
The reinsurance contract expressly eliminated and excluded from the new 
policy “all henefits, privileges, or conditions contained in the policy is- 
sued by the Monarch Life Indemnity Company other than the amount 
payable at death,” which death benefit was made subject to the conditions 
expressed in the policy issued by the appellant. 

The rights of the insured and the appellant were fixed by the terms 
of the policy issued by the appellant. The incontestability clause in the 
policy issued by the Monarch Company had no bearing upon the policy 
sued upon; it was not made a part thereof, and did not bind appellant. 

[4] We next pass to that part of the reply relative to the former 
applications of Orlando H. Couch for insurance. According to the terms 
of the reinsurance contract appellee’s decedent was not required to under- 
go a medical examination in order to secure the policy in suit, but he was 
required to furnish “satisfactory evidence of insurability” at the time of 
making his application, and this he undertook to do by signing the state- 
ment hereinbefore set out, in which he “expressly warranted” that his 
application and the statements and medical examination made by him to 
the Monarch Company for insurance are and were true when made, and 
if the same, or any part of the same, were untrue, the policy applied for 
in the appellant company should be void. 

When the insured made his application for membership in the Mon- 
arch Company, he submitted therewith, and as a part thereof, a medical 
examination, wherein he was asked if he had ever been refused insurance 
in any company or order, to which he answered “No.” Appellant’s an- 
swer alleged that prior to said time he had made application for and had 
been refused insurance in two different companies, which facts were un- 
known to appellant when it issued the policy in suit. 

It will be observed that the reply does not meet all the allegations of 
the answer. The language of the reply is that the defendant had knowl- 
edge and information of such former “application” for insurance made by 
Orlando H. Couch. If we should hold that it was the intention of the 
pleader to allege knowledge of both applications mentioned in the an- 
swer, the reply would still be subject to demurrer on account of the fail- 
ure to allege that appellant had knowledge that insurance had been refused. 
Supreme Tribe v. Lennert, 178 Ind. 122, 98 N. E. 115. There are other 
allegations in the answer to the effect that the insured was afflicted with 
certain diseases, including kidney disease, at the time he made application 
for the policy in suit, and that he knew of his diseased condition, and that 
appellant, if it were possessed of such information, would not have issued 
the policy in question; that he fraudulently concealed ‘such facts from ap- 
pellant; that such diseases continued, and caused his death. The reply 
also fails to respond to this part of the answer, and is subject to demurrer 
for that reason. The appellee makes no attempt to uphold the reply, 
except on the theory that “a bad reply is good enough for a bad answer.’ 

[5] The sonailen in support of this theory, insists that the answer 
is not sufficient, because it does not allege that all the premiums received 
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by the Monarch Company had been tendered to appellee, and that the ap- 
pellant did not give notice of its intention to rescind the contract, or make 
tender of the premiums, within a reasonable time. The insured died April 
30, 1914. Appellant, in its answer, alleges that it did not learn of the 
untruthfulness of the statements made by insured until the 10th day of 
August, 1914, when it notified appellee of its intention to rescind and 
mailed her a check for the amount of the premiums paid; that appellee 
returned said check, without objection to the form of the tender, and filed 
her complaint in this action, August 19, 1914; that'on November 30, 1914, 
appellant tendered to appellee $201.62, that being an amount sufficient to 
cover the premiums paid to appellant, together with all interest thereon, 
and that the further sum of $21,72, an amount sufficient to cover and pay 
all the costs of this action, was tendered to appellee; that appellee refused 
to accept said tender, and that thereupon said money was paid into court 
for the use of appellee. 

([6] The tender of the $201.62, plus $21.72 costs, made November 
30th, was, under the circumstances, made within a reasonable time, and 
was sufficient in amount. This being true, it is not necessary for us to 
determine whether the mailing of the check was a sufficient tender. The 
appellant was not required to return any of the premiums paid to the 
Monarch Company, and was only required to return the premium which 
it had received from the insured, which was $188.35. 

[7] The appellee next contends that the medical examination refer- 
red to in.the answer contains no specification or stipulation or warranty, 
and is not shown to have been made a part of the policy issued by the 
Monarch Company, and that a breach of warranty cannot be based upon 
it. 

It is not necessary that the medical examination should contain any 
stipulations of warranties, or that it should have been made a part of the 
policy issued by the Monarch Company. It was made by the insured to 
the Monarch Company, and in his application to the appellant he referred 
to this medical examination and warranted the statements in it to be true, 
thus making the said statement a part of his application for the policy 
sued upon. Under the conditions of the policy issued by appellant, a 
breach of warranty could be founded upon false statements made by the 
insured in his application to the Monarch Company. 

The answer alleged that at the time the insured made his application 
to the appellant for insurance he was not in sound health; that he was 
afflicted with certain diseases, which continued to exist and afterwards 
caused his death; that he had been examined by physicians, and was in- 
formed of his condition; that, for the purpose of obtaining the issuance 
of the policy sued upon, he fraudulently concealed said information, al- 
though he knew appellant would not issue the policy if it knew of his 
condition ; and that appellant had no knowledge of his condition. 

The health certificate, which was a part of his application presented 
to the appellants, conta‘ned the following statement: 


“As a basis of and consideration for said new policy, I hereby submit 
and warrant that I am now in sound health; that there is no cause in 
connection with my phys‘cal condition that would be a bar to my securing 

fe insurance or in any way shorten my life; that I have never suffered 
hae” certain diseases, naming them. 


Stipulations and conditions like these in an application are regarded 
in the nature of conditions precedent to the policy becoming effectual. 
The answer does not disclose the existence of a temporary ailment or 
indisposition not related to the permanent health of the insured, but rather 
to a serious and incurable condition of such a nature as to shorten his life, 
antedating the application, and continuing without interruption thereafter 
until it terminated in his death. The facts alleged show the existence of 
such a condition and such a breach thereof as rendered the policy void at 





20 Insurance Law Journal, Vol. 54. [July, 1919. 


the election of the insurer. Ebner v. Ohio, etc., Co., 121 N. E. 315; 
Metropolitan, etc., Co. v. Solomito, 184 Ind. 722, 112 N. E. 521. 

The answer set out in full the express warrarfty of the insured that 
the statements and warranties contained in his application and medical 
examination to the Monarch Company for insurance were true when 
made, and alleged that in said medical statement he falsely stated that 
he had never been refused insurance in any company or order; that he 
had prior thereto made application for insurance upon his life with the 
Hartford Life Insurance Company, and also with the Mutual Life Insur- 
ance Company of New York; that both of said applications had been re- 
jcted and refused prior to the time when he so answered said question; 
that said statements were warranties and material to the risk incurred by 
appellant in the policy sued upon; that appellant had no knowledge of 
the falsity of said answer, and would not have issued the policy if it had 
known that said answer was false. 

[8] Under the application and policy of insurance involved in this 
case, the insured warranted the truthfulness of his statement that he had 
never been refused insurance. But, if this were treated as a representa- 
tion, it would make no difference in our holding, for the answer alleges 
that his answer to said question was material to the risk, that it was false, 
and that its falsity was unknown to appellant. 

A false answer by an applicant for insurance that he had never been 
rejected or refused insurance in any other company, in the absence of 
waiver or estoppel, renders the policy voidable at the election of the in- 
surer. Supreme Lodge v. Miller, 60 Ind. App. 269, 110 N. E. 556; Kelly 
v. Life Ins. Co., 113 Ala. 453, 21 South. 361; March v. Metropolitan, etc., 
Co., 186 Pa. 629, 40 Atl. 1100, 65 Am. St. Rep. 887; Finch v. Modern 
Woodmen, 113 Mich. 646, 71 N. W. 1104; Finn v. Metropolitan, etc., Co., 
70 N. J. Law, 255, 57 Atl. 438; American, etc., Co. v. Judge, 191 Pa. 484, 
43 Atl. 374; Security, etc., Co. v. Webb, 106 Fed. 808, 45 C. C. A. 648, 
55 L. R. A. 122; Webb. v. Security Co., 126 Fed. 635. 61 C. C. A. 383; 
Home Life Ins. Co. v. Myers, 112 Fed. 846, 50 C. C. A. 544; Nat. Life 
Ass’n v. Hopkins, 97 Va. 167, 33 S. E. 539; Moore v. Mutual, etc., Ass’n, 
133 Mich. 526, 95 N. W. 573; Langdeau v. John Hancock, etc., Co., 194 
Mass. 56, 80 N. E. 452, 18 L. R. A. (N. S.) 1190; Clemans v. Supreme As- 
sembly, etc., 131 N. Y. 485, 30 N. E. 496, 16 L. R. A. 33; Aétna, etc., Co. 
v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356; Prudential, etc., 
Co. v. Moore, 231 -U. S. 560, 34 Sup. Ct. 191, 58 L. Ed. 367. 

This is the rule, even though the policy by its terms provides that 
such a statement shall be treated as a representation and not as a war- 
ranty. See Ebner v. Ohio, etc., Co., supra, where this court had before 
it a policy which expressly made all statements in the application repre- 
— and not warranties. The court, speaking through Caldwell, J., 
said: 

“Knowing that he had made the application, he was bound to know 
that it had either been rejected or that it was pending, and, if pending, 
his answer was likewise false. * * * His answer that no physician had 
within the last ten years expressed an unfavorable opinion concerning 
his health was untrue, and likewise his answer that he did not have at the 
time of the applicatior, and * * * never had had, any disease of the 
heart. Under a provision embodied in the incontestability clause as above 
set out, the statements now under consideration should be dealt with as 
representations rather than warranties. Their nature is such that they 
should be regarded as material to the risk. * * * We then have a 
case of representations, false in fact and material to the risk. A material 
false representation is a ground for the avoidance of an insurance policy 
the same as any other contract. 14 R. C. L. 1021. Such a representation 
may be designated as a misrepresentation. A misrepresentation, as that 
term is used in * * * insurance policies, is the statement of something 
as a fact which is untrue in fact, and which the assured states, knowing 
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/ 
it to be untrue, with an intent to deceive the underwriter, or which he 
states positively as true, without knowing it to be true, and which has a 
tendency to mislead; such fact in either case being material to the risk. 
Daniels v. Hudson, etc., Co., 66 Mass. (12 Cush.) 416, 59 Am. Dec. 192; 
Clark v. Union, etc., Co., 40 N. H. 333, 77 Am. Dec. 721; 14 R. C. L. 1021. 
Such a misrepresentation has the force and effect of a positive fraud.” 

If this be true in cases where the statements are to be treated as rep- 
resentations, there is certainly more reason for so holding in a case like 
the present, where the contract makes them warranties. 

[9] Answers to questions propounded by an insurance company in an 
application for insurance will not be construed as warranties, unless they 
are clearly shown by the form of the contract to have been so intended 
by the parties. But the parties have a right to make them warranties if 
they so desire, and when the contract so provides they must be literally 
true, or the insurance is voidable. A reading of the policy was under 
consideration and the application which is made a part of the policy 
leaves no doubt as to the intention of the parties. The statement, “1 
hereby expressly warrant * * * that my application to said Monarch 
Life Indemnity Company and the statements and warranties contained 
in said application, * * * medical examination, and health certificate 
made by me to said Monarch Life Indemnity Company are and were true 
when made,” is as explicit as any language can make it, and makes it clear 
that a warranty was intended. 

The appellant’s answer was sufficient, and it was therefore error to 
overrule the demurrer to the fourth paragraph of reply. 

[10] The next assignment of error relates to the overruling of the 
motion for a new trial. It is claimed that the court erred in giving in- 
structions Nos. 8 and 18, given at the request of the appellee, and No. 3 
given by the court on its own motion. The appellee calls our attention to 
the fact that the appellant has not set out all the instructions given, and 
insists that it is the duty of the court to refuse to consider any question as 
to whether or not there is error in giving or refusing said instructions, 
and cites Chicago R. R. Co. v. Williams, 168 Ind. 276, 79 N. E. 442, and 
Ellison v. Ryan, 43 Ind. App. 610, 87 N. E. 244, in support of that conten- 
tion. The rule was formerly as stated by appellee, but since the decision 
in the case of Simplex, etc., v. Great Western, etc., Co., 173 Ind. 1, 88 
N. E. 682, the rule has been otherwise. The rule now is that, when an 
appellant desires to challenge the correctness of any of the instructions 
given, he must see that all of the instructions given are in the record; but 
it is only necessary that he set out in his brief those that he claims are 
erroneous. If there are other instructions given or tendered by appellant, 
which overcome the alleged error, it is the duty and privilege of the ap- 
pellee to call our attention to them and to set them out in his brief. 

We have examined the instructions about which complaint is made. 
There was no error in the giving of any of them. 

[11] The appellant contends that it tendered instructions numbered 
from 1 to 19, and that the court erred in refusing to give certain of them. 
The appellee calls our attention to the fact that the record discloses that 
the, bill of exceptions shows that appellants tendered instructions num- 
beréd 1 to 20, and that the record fails to show which were given and 
which refused. We have examined the bill of exceptions, and are of the 
opinion that appellee’s point is well taken, and that no question is properly 
presented on the refusal of the court to give the instructions tendered. 

The appellant also contends that the verdict of the jury is not sus- 
tained by sufficient evidence and is contrary to law. The undisputed evi- 
dence shows that in 1911, and prior to the time when the insured applied 
to the Monarch Company for insurance, he had applied to the Hartford 
Life Insurance Company and also to the New York Mutual Life Insurance 
Company, and that both of said companies had refused him insurance be- 
cause of the condition of his health; that on September 21, 1911, he ap- 
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plied to the Monarch Company for insurance and submitted to a medical 
examination, in which he stated that he had never been refused insurance 
by any company; that his said statement was false; that he knew it was 
false; that he signed and presented his application to the appellant company 
as alleged in the answer, wherein he warranted that all the statements 
made by him in his application and medical examination to the Monarch 
Company were true; that the appellant, when it issued the policy sued 
upon, did not know that he had been refused insurance; that it relied 
on the truthfulness of his statements, and did not learn of the untruth- 
fulness of his statement until August 10, 1914, when it elected to rescind 
the insurance contract, and, as we have heretofore stated, mailed a check 
to appellee for the amount of premiums paid to appellant, and afterwards 
tendered her a sufficient amount of money to pay such premiums, interest, 
and costs, and afterwards paid the same into court for the use of appellee; 
that the insured died April 30, 1914; that proof of death was received by 
appellant May 8, 1914; that this proof of death consisted of an affidavit 
made by appellee in which she gave the cause of death as “chronic nephri- 
tis’ (which is a disease of the kidneys) ; that she did not know how long 
the insured had had this disease, and that Charles N. Brown had been 
the attending physician of the deceased for the last five years. 

The affidavit of Dr. Brown as the attending physician was also made 
a part of the proof of death. His affidavit, dated May 5, 1914, stated that 
he had attended the deceased during his last sickness, and that the health 
of the deceased began to be affected about a year before. (The policy in 
question was issued October 1, 1913.) Dr. Brown also stated in his af- 
fidavit that he was first consulted by the insured concerning the disease 
which caused his death in September:or October, 1913, and that, in his 
opinion, the deceased had been afflicted with such disease one year, and 
that the final illness was not complicated with or preceded by any other 
disease. On the 26th day of June, 1914, appellant wrote a letter to ap- 
pellee, calling her attention to the fact that her affidavit stated the cause 
of death to be “chronic nephritis,” and that the insured’s health first be- 
gan to be affected about 7 or 8 months prior to his death, and asking her to 
strengthen her memory to the utmost, to indicate more exactly, if possible, 
when it became known to her or to the insured that he was afflicted with 
nephritis, and also calling her attention to the statements in the affidavit 
of Dr. Brown, and also asking her to favor appellant with her knowledge 
as to the condition of Mr. Couch’s health for the last two years, and that 
she supply appellant with what information she had concerning applica- 
tions which he had made for insurance in recent years. This letter ended 
by telling her that, when appellant received her reply, it would act prompt- 
ly in disposing of her claim. 

On July 8, 1914, appellant again wrote to appellee, saying that no reply 
had been received to the letter of June 26th, requesting further informa- 
tion, and insisting that appellee give the information requested before ap- 
pellant would make any definite disposition of the death claim, notwith- 
standing the threats made by her attorney to bring suit in case the claim 
was not paid before the 5th of July. On July 16th, appellant wrote a 
letter to J. L. Crouse, attorney for the appellee, acknowledging the re- 
ceipt of his letter of the llth instant, inclosing proofs of loss, and stating 
that additional affidavits which it deemed necessary were that day being 
mailed to appellee; that if, after a thorough review of all the available 
proofs, the appellant felt compelled to deny payment of the claim, it 
would frankly give him the reasons for so doing, and that if, on the 
other hand, it found that the proofs supported the claim, no time would 
be lost in making payment. The appellant had employed the Hooper 
Holmes Bureau to investigate the facts, and on the 14th of July re- 
ceived a letter to the effect that the bureau had information to the effect 
that the insured was in bad health when he applied for the insurance and 
that he had been rejected by two different companies. July 16th appel- 
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lant wrote to appellee to the effect that it had learned that her husband 
had been treated by Drs. Davis, Holliday, and Greenleaf during the past 
three years, and inclosing blank affidavits, with a request that she secure 
an affidavit from each of these physicians, and promising to make prompt 
disposition of the claim upon receipt of these affidavits. The appellee se- 
cured these three affidavits and mailed them to appellant some time in 
July. Appellant continued its investigations through the Hooper Holmes 
Bureau until the 10th of August, 1914, when it wrote to appeilee, giving 
her a full report of the facts disclosed by the investigation, informing her 
that it elected to rescind and cancel the policy, and inclosing her a check 
for the premiums paid to appellant. It also appears from the undisputed 
evidence that, after appellee received the letter of July 16th, she secured 
the three affidavits called for; that her expenses in securing them were 
$25, not including her personal expenses. 


[12] The claim of appellee that the appellant ought to be estopped is 
based upon the fact that, after it received the letter from the investiga- 
ing bureau on July 14th, it called upon appellee for the affidavits of the 
three physicians, which she secured, and which cost her $25. The claim 
of appellee that appellant should be estopped cannot be upheld. When ap- 
pellant requested that appellee secure these affidavits, it informed her 
and her attorney that if, upon full invstigation, her claim was found to 
be valid, it would be paid without delay, but if it was determined other- 
wise, she would be frankly informed of the facts and the reasons why 
it would not be paid. Appellee and her attorney both knew that appellant 
was investigating the facts connected with the application for insurance, 
and that the validity of the policy would probably be contested. Appellee 
is therefore in no position to claim that she was misled by appellant. 

An insurance company waives its right to declare a forfeiture of an 
insurance contract, if, with full knowledge of the facts, it states to the 
beneficiary, or causes the beneficiary reasonably to believe, that the insur- 
ance company does not intend to stand upon the right of forfeiture, and 
with such representations and actions causes the beneficiary to do any act 
entailing expense and trouble, upon the belief that the company had 
waived the right of forfeiture. No such state of facts is shown to exist 
in this case. There is no evidence that appellee was misled by anything 
that appellant did, or that appellant did anything which can be construed 
as a waiver or estoppel. 

The statement of the insured that he had never been refused insur- 
ance was a warranty, and, as such, must be absolutely and literally true. 
Such a statement cannot be deviated from in the smallest particular. 
Its falsity is sufficient to avoid the policy. Catholic Order v. Collins, 51 
Ind. App. 285, 99 N. E. 745. 

Our conclusion is that the verdict is not supported by the evidence 
and is contrary to law. The court, therefore, erred in overruling the mo- 
tion for a new trial. , 

Judgment reversed, with instructions to sustain the motion for a new 
trial, to sustain the demurrer to the fourth paragraph of reply, and for 
further proceedings not: inconsistent with this opinion. 








24 Insurance Law Journal, Vol. 54. [July, 1919. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


BROWN 
Vv. 


FARMER’S STATE BANK et at, (No. 10342.)* 


1, INSURANCE—RIGHT OF BENEFICIARY—VESTED INTER- 
ESTS. 


The beneficiary in a life insurance policy has a vested interest which 
cannot be changed without his consent. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—ORAL ASSIGNMENT. 


Where a husband or parent takes out a policy of insurance payable 
to his estate, he can make an assignment thereof either orally or in writ- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 208.) 


Appeal from Circuit Court, Wells County; Wm. H. Eichhorn, Judge. 

Action by the Farmer’s State Bank against Edith Brown, supple- 
mental to execution against Thomas M. Brown. From an adverse judg- 
ment Edith Brown appeals. Affirmed. 


Jacob F. Denney, of Portland, for appellant. 
A. W. Hamilton, of Buffton, for appellees. 


McManon, J. The appellee, the Farmer’s State Bank of Ossian, 
Ind., filed its verified complaint supplemental to execution against the 
appellee Thomas M. Brown. It was alleged in the complaint that the ap- 
pellant and the appellee People’s State Bank had property and money in 
their possession belonging to Thomas M. Brown, and asked that they be 
required to answer concerning the same. The appellees Beatty & Doan 
Company and Fred N. Sharpe were also named in said complaint as hav- 
ing judgments against Thomas M. Brown, and they were required to ap- 
pear and answer as to their interest in said money and property. The ap- 
pellees Beatty & Doan Company and Fred N. Sharpe appeared and filed 
separate verified cross-complaints supplemental to execution against 
Thomas M. Brown, and also asking that appellant and the People’s State 
Bank be required to answer as to certain money alleged to be in their 
hands which belonged to Thomas M. Brown. 

The cause was tried by the court which found that the appellee 
Thomas M. Brown was indebted to the Farmer’s State Bank the sum of 
$241.32, to Fred Sharpe in the sum of $385.55, and to Beatty & Doan Com- 
pany in the sum of $412 on the several judgments mentioned in the com- 
plaints; that the appellant had prior to the filing of the several com- 
plaints received and then had in her possession and under her control 
$1,546.15 in cash belonging to said Thomas M. Brown; that $796.17 of 
said money had been deposited by appellant, and was then on deposit in 
the said People’s State Bank, and that an amount sufficient to pay and 
satisfy said judgments should be paid into court for that purpose. Judg- 
ment was rendered in accordance with the findings. 


*Decision rendered, May 13, 1919. 123 N. E. Rep. 224. 
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The appellant filed a motion for a new trial on the grounds that the 
decision of the court was not sustained by sufficient evidence and was con- 
trary to law. The overruling of this motion is the only error assigned. 

“ The facts are in substance as follows: On the 16th day of Decem- 
ber, 1913, the Farmer’s State Bank of Ossian recovered a judgment for 
$304.56 against Thomas M. Brown and Fred N. Sharpe on a promissory 
note executed by Thomas M. Brown and Irvin Brown and indorsed -by 
said Sharpe. The said bank on the same day recovered a judgment 
against Thomas M. Brown and Beatty & Doan Company for $381.17 on 
a note executed hy Thomas M. and Irvin Brown and indorsed. by Beatty 
& Doan Company; that said bank on the same day aso recovered a judg- 
ment against Thomas M. Brown for $124.27 on a note executed by 
Thomas M. and Irvin Brown; that on the 6th day of May, 1914, said 
bank recovered a judgment against Thomas M. Brown for $154.50 on a 
note executed by Thomas M. and Irvin Brown. Irvin Brown died intes- 
tate August 28, 1913, leaving as his only heirs one child and the appellant 
who is his widow. All of said notes were filed as claims against the estate 
of Irvin Brown, said estate. was settled as insolvent, and nothing was 
paid by said estate or by Thomas M. Brown on said notes or judgments. 

Beatty & Doan Company, on April 5, 1915, paid the judgment based 
on the note indorsed by them, the amount so paid by them being $411.32, 
which included the costs. 

Fred N. Sharpe on April 5, 1915, paid the judgment based upon the 
note signed by him, the amount so paid by him being $328.69, 

Irvin Brown some years prior to his death and prior to his marriage 
to appellant had obtained two insurance policies upon his own life, each 
calling for $1,000 and being payable in case of death to appellee Thomas 
M. Brown. Thomas M. Brown and Irvin Brown executed a note to the 
Wells County Bank, and said insurance policies were assigned to said 
bank as collateral security. The indebtedness to the Wells County Bank 
was owing and unpaid when Irvin Brown died, and the amount due on 
said policies were afterwards paid to the Wells County Bank. After 
paying the note to the Wells County Bank there was $1,546.71 left of the 
proceeds arising from said insurance policies, which the appellee Thomas 
M. Brown turned over to the appellant, receiving nothing therefor. 

A short time before his death and while the policies were so held by 
the bank, Irvin Brown and the appellee Thomas M. Brown had talked 
about having the policies signed over to the appellant. Appellee Thomas 
M. Brown at that time told his son Irvin that in the event of the latter’s 
death he would pay the money over to appellant. Shortly thereafter Irvin 
and Thomas M. Brown had a conversation with the cashier of the bank 
about having the transfer made. The cashier advised them to do nothing 
until the note was paid, and at this time Thomas M. Brown also told 
Irvin that in case the latter should die he would assign the insurance over 
to the appellant No further action was ever taken toward changing the 
beneficiary named in said policies. Thomas M. Brown was a householder 
during all this time, entitled to an exemption as such, and did not have 
any property subject to execution. 

Appellant, after the death of her husband, promised Thomas M. 
Brown that she would pay the debts of her husband, and when Mr. Brown 
turned the proceeds arising from said insurance over to appellant he 
understood and believed that she would do so. All of the said notes and 
judgments were for the debts of Irvin Brown and for which Thomas 

. Brown was surety. 

Appellant contends that under the facts there was an oral assignnfent 
of the policies and a constructive delivery of them to her. 

[1] The policies in question were ordinary life insurance policies in 
which the beneficiary had a vested interest, and which could not be 
changed without his consent. Holland v. Taylor, 111 Ind. 121, 12 N. E. 
116; Mutual ete, Co. v. Guller, 119 N. E. 173. 
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Appellant’s husband, Irvin Brown, was not the owner or beneficiary 
named in the policies, he did not have possession of them, and he could 
not assign them to appellant. In Wilburn v. Wilburn, 83 Ind. 55, the Su- 
preme Court said: a 

“In truth, the policy is not the property of the insured in any sense, 
but is the property of the beneficiary from the day of its issue, for from 
that time he has the whole beneficial interest.” 

[2] The case at bar is different from those cases wherein a husband 
or parent takes out a policy of insurance payable to his estate. In the 
policies payable to his estate, the insured can make an assignment, either 
orally or in writing. State v. Tomlinson, 16 Ind. App: 662, 45 N. E. 
1116, 59 Am. St. Rep. 335; Stewart v. Gwynn, 41 Ind. App. 320, 82 N. E. 
1000, 83 N. E. 753. ; 

{3] Appellant's husband had talked about changing the policies so as 
to make the appellant the beneficiary, but at that time the policies had 
been assigned to the Wells County Bank as collateral security and on the 
advice and suggestion of the cashier that it would be better not to make 
any change until after the note which the bank held was paid, nothing 
was done in relation to changing the beneficiary in the policies. 

Our conclusion is that the proceeds of the two policies were the 
absolute property of Thomas M. Brown, and that he could not, after the 
death of the insured, make a gift of such proceeds to appellant to the detri- 
ment of his creditors. There was no error in overruling the motion for 
a new trial. 

Judgment affirmed. 


SPRINGFIELD COURT OF APPEALS. 


MIssourRI. 


BURGESS et AL. 
v. 


PAN-AMERICAN LIFE INS. CO. (No. 2286.)* 


1. INSURANCE—LIFE INSURANCE—DELIVERY OF POLICY— 
GOOD HEALTH OF INSURED. 


Provision of life policy, that it would not be binding unless insured 
was in good health at the time it was delivered, was valid and would defeat 
policy, if in fact insured, at time policy was delivered, was in a state of 
ill health that contriubted to his death. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—LIFE INSURANCE—BURDEN OF PROOF—ILL 

HEALTH OF INSURED. 

Insurer has burden of proving defense that insured was sick with 
his last illness at time policy was delivered, under provision of policy that 
if insured was not in good health at such time the policy would not be 
binding. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


*Decision rendered, Feb. 25, 1919. In motion for rehearing, April 7, 
1919, 211 S. W. Rep. 114. 
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3. INSURANCE—LIFE INSURANCE—PRIMA FACIE CASE. 


In an action on life policy, beneficiary by introducing the policy and 
proving death of insured establishes prima facie case. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—LIFE INSURANCE—EVIDENCE—ILL HEALTH 
OF INSURED. 


In action on life policy providing that policy should not be binding 
if insyred was in ill health at time of delivery, evidnce held to show that 
insured was sick with his last illness at the time the policy was delivered 
to him. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


5. INSURANCE—LIFE INSURANCE—PROOFS OF DEATH— 
CONCLUSIVENESS. 


Proof of death containing admissions by beneficiaries that insured 
was sick with his last illness at time policy was delivered, where un- 
explained by beneficiaries and corroborated by insurer’s testimony, pre- 
cluded a recovery upon the policy, providing that it should not be bind- 
ing if insured at time of delivery was in ill health. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


7. INSURANCE-—-ACTION ON LIFE POLICY—JURY QUESTION. 


In action on life policy, where the defense was that insured was suf- 
fering from disease from which he died at time policy was delivered and 
where under the evidence insured might have died from another illness, 
the question of whether the sickness from which he was suffering at the 
time the policy was delivered contributed to his death was a jury ques- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


9. INSURANCE—MISREPRESENTATION—CONSTRUCTION OF 
STATUTE. 


Rev. St. 1909, § 6937, providing that no misrepresentation shall be 
deemed material or render policy void unless matter represented shall 
have actually contributed to the contingency or event on which the policy 
is to become payable, makes no distinction between an innocent misrepre- 
sentation and a fraudulent misrepresentation. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 
Bradley, J., dissenting. 


Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by Henry Burgess, Jr., and another, against the Pan-Ameri- 
can Life Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Cause certified to Supreme Court. 


Ward & Reves, of Caruthersville, and Gallivan & Finch, of New 
Madrid, for appellant. 
. C. Hawkins, of Caruthersville, for respondents. 


FARRINGTON, J. The plaintiffs recovered a judgment against the de- 
fendant for the full sum of a policy of insurance which had been issued 
by the Meridian Life Insurance Company on the life of Henry L. Bur- 
gess, the father of respondents herein. In addition to this, the verdict 
of the jury gave 6 per cent. interest on the amount due under the policy, 
and $250 for attorney fees. The court entered judgment for the plain- 
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tiffs. It is from this judgment that the defendant brings the appeal to 
this court. 

It is admitted that the appellant here assumed the contract made by 
the Meridian Life Insurance Company, and, if a policy of insurance was 
in force as a liability against the Meridian Life Insurance Company, this 
appellant is also liable. It was an old-line life insurance policy, and bore 
ome February 5, 1916. Henry L. Burgess, the insured, died April 26, 

The defendant set up three defenses: First, that the deceased made 
false representations in his application as to his health. Second, that he 
fraudulently misrepresented his age. Third, as follows: 

“That the insured at the time the policy was delivered to him was not 
in good health, from which ill health he died about two months after the 
policy was issued, and that the plaintiffs have been tendered back the pre- 
mium paid with six per cent. (6%) interest thereon, which amount, to 
wit, $157.85, was paid into court for plaintiffs.” 

The plaintiffs by reply denied the new matter, and offered in evi- 
dence the policy and a Jetter to the beneficiaries, dated August 16, 1916, 
denying liability. “ 

The writer is of the opinion that the trial court erred in rendering 
the judgment herein appealed from: (First, the demurrer to the evidence 
offered by the defendant should have been sustained, because under all the 
substantial testimony offered in the case it is uncontrovertibly shown that 
the insured was not in good health, and that he was suffering with an ill- 
ness which contributed to his death on the day the policy was delivered 
to him. And, second, even though there was evidence sufficient to take the 
case to the jury,.there was error in the giving and refusal ot instructions 
which will be hereinafter noted. 

{1] 1. Attention will first be directed toward the refusal of the court 
to sustain a demurrer to the evidence. This will require a review of the 
testimony. The application and the policy sued on contain a provision 
that the policy would not go into effect or be binding on the defendant 
unless at the time it was delivered to the insured he was well and in good 
health. The policy was delivered on February 21, 1916, and the receipt 
introduced, signed by Henry L. Burgess, the insured, contained the follow- 
ing:. “I hereby warrant that I am now in good health.” This clause in 
the policy was a valid provision, and was a warranty made by the insured 
that would defeat the policy, if he in fact on the date the policy was de- 
livered was sick, and was in.such a state of ill health as to contribute 
to his death. The whole question of fact, if any, here ranges about the 
date upon which the insured contracted the sickness which contributed 
to his death, as all of the testimony shows that at some time in February, 
ranging from the 11th to the 24th, the deceased took sick, from which 
sickness he never recovered, although the form of the particular disease 
may have changed. That is to say, all of the witnesses testified that some 
time in February, 1916, Henry L. Burgess became sick with a cold and la 
grippe, from which followed pneumonia, and death finally on April 26, 
1916; that is, that Henry L. Burgess was during that period in February 
in ill health and not well, and that from that date—whenever it was— 
until his death he never was in good health and well. We therefore 
have out of this case a question of fact for a jury to find whether the 
sickness with which he was taken in February contributed to his death, 
because it is admitted by all parties that that sickness which began some 
time in February was his last sickness, and that his condition was never 
that of a well man nor was he in good health from that time until he 
died. 

The defendant introduced the following testimony as to the state 
his health beginning February 11, 1916: 

Mrs. Emma Utterback testified that her maiden name was Emma 
Swilley; that she did not personally know Henry L. Burgess, but that 
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she taught school in his place at Haywood, and began teaching on Mon- 
day, the 21st day of February, 1916. She testified that the other teacher 
in the school was Miss Purcell, and that she (Mrs. Utterback) was hired 
by the school board beginning the 21st of February, 1916, for a period 
of ten weeks. Burgess was principal of the school, and she took his 
place at that time. She missed a few days after that time on account of 
an accident to herself, but her employment continued until the end of the 
term in May. 

Mrs. H. Forsythe, whose maiden name was Miss Purcell, testified: 
That she targht school as an assistant to Henry L. Burgess in 1915 and 
1916. That she knew Miss Swilley, now Mrs. Utterback, and that she, 
then Miss Purcell, was the primary teacher under the deceased. That the 
deceased was first taken sick in January, 1916, and that sickness was some- 
thing like two weeks. After that time the deceased resumed teaching, and 
got sick again and had to quit. That it was in February, and that he was 
taken sick on Sunday after he had left school on Friday, the 11th. That 
she taught school a week by herself, and then Miss Swilley taught a week, 
and that Miss Swilley taught in the deceased’s place until his death. She 
also testified that his health was very poor, and that he was coughing and 
breathing with difficulty; that the deceased was taken sick the second time, 
which was the beginning of his last illness, on February 11th; and that 
she went to his house to see him; and that he was at that time living at 
the home of his daughter, one of the plaintiffs here, Mrs. Hobbs. 

William Carter, one of the school directors, testified that the insured 
was sick in January and was out of school, came back and taught after 
that time until he became sick, and that Miss Swilley finished up the 
term. He did not know the date that Miss Swilley began teaching, but 
stated that the records of the school would show when Miss Swilley was 
employed; and further testified that one of the plaintiffs in this suit, 
Henry Burgess, Jr., was the clerk of the school board and had the records 
in his possession which would show the exact date. 

Judge W. C. Riles, another school director, testified that the de- 
ceased gct sick some time in February when teaching school; that he did 
not remember the date; that after he got sick Miss Swilley (now Mrs. 
Utterback) went down to teach; that he had hired the deceased to teach; 
that he saw him several times in February; and that he had la grippe, 
but did not know when in February he got sick. The evidence of the 
two school directors makes it certain that the insured had become in- 
capacitated to teach school by reason of ill health when Miss Swilley was 
employed to teach in his place. 

The defendant also introduced the proofs of death furnished by the 
two respondents here, which proofs contain the following statements: 

“Q. Where and when did death occur? A. Place, Pemiscot county; 
date, April 26 1916. Q. When was health of deceased first affected? 
A. About February 20, 1916. Q. What was the duration of his last ill- 
ness? A. About sixty days. Q. What was the immediate cause of death? 
A. La grippe. Q. What were the causes and circumstances of sickness 
and death ? Give ali details within your knowledge. A. Contracted la 
grippe.’ 

The proof of death also stated that Drs. O'Kelly and Mayfield, of 
Portageville, Mo., were his physicians. 

On the question of the condition of the deceased’s health on the date 
the policy was delivered, the plaintiffs introduced Dr. Mayfield, who testi- 
fied that he saw the deceased in March, having been called in, and that he 
was suffering from la grippe; that he died from la grippe and an abscess 
in the lung. 

Dr. O’Kelly testified as follows: 

“He died of pneuomnia, la grippe, about the 26th day of April, 1916. 
I went to see him first about the 25th of February, 1916, as well as I re- 
member. He had been sick before that time and called me in in January.” 
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The time he saw him in January was when he was first sick. He also 
testified: “The first time I saw him,” referring to his last illness, “was 
about the 25th of February.” “He took a chill the evening before on his 
way to school and stopped at Hobbs’. I think he was teaching school 
when he got sick. That is my impression. He had pneumonia and la 
grippe He was sick from the 25th day of February to the 26th day of 
April, 1916, when he died from the effect of pneumonia and la grippe. 
I did not think he was very sick the first few days.” 

The plaintiffs put on two witnesses, W. L. Stafford and A. Q. Riles. 

Stafford testified as follows: 


The last time he saw him was in February, “I think. Did not know 
before that about his school being dismissed because of his sickness. I 
cannot tell you exactly what time in February I saw Mr. Burgess; I saw 
him several evenings down at the store. I saw his son with a policy of 
life insurance. Mr. Burgess was a well man at that time after the policy 
was delivered to him. He was teaching school; he taught the next week.” 
This witness stated that he saw a policy, but did not know the number of 
the policy nor the date. He saw his father’s name on it, “Henry L. Bur- 
gess.” Did not remember the name of the company, and that Mr. Riles, 
referring to A. Q. Riles, was present. “It might have been the latter 
part of February. I don't know that he was sick in bed and Miss Swil- 
ley was teaching in his place on the 21st of February.” 

A. Q. Riles testified that he saw a policy shown him by Henry L 
Burgess, and that he was in good health; that this policy was shown him 
by Henry L. Burgess in the presence of ‘Stafford, and that it was for 
$2,500.00, and that it was some time in the middle of February. 

It may be: well to say it was shown, also, that the insured had no 
other life insurance in force at the time of his death. 

(2] The burden of proving that this policy did not take effect be- 
cause when delivered Henry L. Burgess was sick with his last sickness, 
from which he died, was upon the defendant. To show this, the defend- 
ant introduced the school teacher Mrs. Utterback, who testified that she 
took the deceased’s place teaching school February 21, 1916. Miss Pur- 
cell, the teacher who had been associated with him in the school, testified 
that he was taken sick on the 11th of February, and that Miss Swilley 
(Mrs. Utterback) was employed to fill his place and began teaching on the 
21st day of February, 1916. The plaintiffs’ witnesses show no more than 
that the insured was apparently in good health while teaching. 

The proofs of loss furnished by the two respondents, beneficiaries, 
showed that the deceased died from a sickness which began about Febru- 
ary 20, 1916, and the receipt signed by the deceased shows that the pol- 
icy was delivered to him on February 21, 1916. The school directors say 
that he was taken sick in the month of February; they do not fix the date 
The testimony also shows that the record of the school board, which will 
certainly show when the teachers were off, and others employed to teach 
in their place, was in the hands of one of the plaintiffs here, who was at 
the time of trial clerk of the school board; and all the evidence shows 
that the deceased was at the beginning of his last illness at Daisy Hobbs’ 
house, his daughter, the other plaintiff in this suit. The school record 
was not introduced in evidence, and Mrs. Hobbs did not testify when her 
father was taken sick at her house, and this although both of these par- 
ties plaintiff had signed a statement to the insurance company, the proof 
of death, that their father was taken sick with his last sickness about 
February 20, 1916. This, without more, would establish the fact that 
Henry L. Burgess was not in good health on Febuary 21, 1916, the date on 
which the policy was delivered. 

Respondents contend that the testimony they introduced would still 
make this a jury case, because they point to Dr. O’Kelly’s testimony, who 
says that he called on him about the 25th day of February, and found him 
sick with a deep cold and la grippe and that he was told that he had been 
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taken sick the day before while teaching school, which would be about 
the 24th of February. Dr. O’Kelly does not positively fix February 25th 
or 24th as the date the deceased was taken sick in February, nor would 
his testimony indicate that he was testifying from a record, as he stated: 

“I went to see him first about the 25th of February, as wel as I re- 
member.” (Italics ours.) He again said: “The first time I saw him 
was about (italics ours) the 25th of February.” 

And after making these two statements, he then testifies that he was 
sick from the 25th of February to the 26th of April when he died. He 
does not testify positively that the beginning of Henry L. Burgess’ last 
illness began on February 24th. But W. L. Stafford testifies, and his 
testimony is equally as vague on the last time he saw Burgess a well man. 
Quoting him: 

“The last time I saw him was in February, I think. I cannot tell you 
exactly what time in February I last saw Mr. Burgess.” 

He said that in the presence of A. Q. Riles the son of the deceased 
showed him a policy of insurance about the middle of February. He 
further said it might have been the latter part of February. Stafford 
said that the deceased taught school the next week after he saw the policy 
in the hands of the son. Riles corroborates Stafford ift seeing a policy 
with Stafford; but he testifies that it was shown to him by the deceased, 
and he is not positive of the time in February that he saw it. 

« Now, the plaintiffs’ testimony, at best, by these three witnesses shows 
that Henry L. Burgess was taken with his last sickness about February 
24, 1916. Stafford cannot be right on his dates by his own testimony, 
because he says the deceased taught school the following week after he 
saw the policy in his son’s hands. All of the testimony shows that the 
policy was not delivered until the 21st, and the plaintiffs’ testimony is un- 
controverted in showing that he never taught after the 24th. Under any 
phase of the testimony, this policy could not have been seen in the hands 
o1 any one while the deceased was in good health, unless it be between 
the 21st, the date on which it was delivered, and the 24th; and the wit- 
nesses of the plaintiffs fail utterly to show that it was at this time the 
policy was in the hands of the insured. 

On the other hand, the defendant shows by witnesses whose employ- 
ment depended upon, and was controlled by, the state of health of the de- 
ceased, that employment began on February 2lst. The witness Miss 
Purcell, who taught with him in the school, positively states that he was 
first stricken on the 11th, and that she had to teach a week by herself 
in the school, and that Miss Swilley came on the 21st. This testimony 
is corroborated by the written admission of the two plaintiffs that his last 
illness began about the 20th of February, and the only explanation that 
is offered to destroy the effect of that written admission were the three 
witnesses Stafford, A. Q. Riles, and Dr, O’Kelly; not one of them posi- 
tively testifying that plaintiffs’ statement that he was sick about the 20th 
of February, 1916, was not true, or a mistake on their part. Dr. O’Kelly 
does not attempt to fix the date positively, and the date he does fix he 
says is from memory. Stafford destroys his testimony as to the time 
Burgess was a well man by stating that he taught school the following 
week after he saw the policy in the hands of the son, when it is admitted 
by all parties that he could not have taught school after the 24th of 
February, and the policy was delivered on the 21st. A. Q. Riles does not 
attempt to fix the date that he saw some policy in the hands of the de- 
ceased. It would be a very remarkable circumstance for the school board 
to hire Miss Swilley to take deceased’s place for the rest of the term on 
account of his sickness, and to start that employment before his illness 
began. 

[3-5] The prima facie case which the plaintiffs make by introducing 
the policy and proving the death is based upon a presumption, which 
presumption must give way in the face of positive testimony, some of 
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which is the written statement of the plaintiffs corroborated by positive 
disinterested witnesses introduced by the defendant. It has been re. 
cently held by the Supreme Court, in the case of Guthrie v. Holmes, 272 
Mo. 215, 198 S. W. 854, Ann. Cas. 1918D, 1123, that “such presumption 
takes flight upon the appearance of evidence of real facts to the con- 
trary.” The question of fact on this phase of this case is not over a 
controverted proposition by witnesses, some testifying on the one part that 
the deceased was a well man, the others testifying that he was a sick man; 
but the question of. fact is: On what day did the deceased go down with 
his last affliction, Because, whatever day that was, the uncontroverted 
testimony of all shows that from that time on he was sick, and that sick- 
ness from that date contributed to his death. If he was sick with his last 
illness on the 21st of February, then this policy never took effect because 
of the provision contained therein. If he was not sick on the 2lst, then 
the policy from this standpoint should be enforced. The defendant’s testi- 
mony all goes to show, and corroborates the plaintiffs’ statement, that he 
was in the throes of his last illness on or about the 20th of February, and 
there is no positive testimony offered by the plaintiffs which tends to des- 
troy that admission and that state of health as shown by the defendant’s 
testimony. The admission made by the plaintiffs and the positive corrob- 
orating testimony of such admission offered by the defendant was not 
explained or contradicted by any testimony that I find in this record of- 
fered by the plaintiffs. Such being the case, the admission precludes a 
recovery under the adjudicated cases in Missouri. Stephens v.. Ins. So. 
190 Mo. App. 678, 176 S. W. 253; Castens v. Ins. Co., 190 Mo. App. 57, 175 
S. W. 264; Bruck v. Life Ins. Co., 194 Mo. App. 529, 185 S. W. 753. 


For these reasons, the demurrer to the evidence should have been 
sustained and judgment rendered for defendant. 


[6] II. Instruction numbered 2A, given for the plaintiffs, is erro- 
neous, as it directs the jury to find for the plaintiffs “unless you find that 
at the time said policy was delivered to him the said Henry L. Burgess 
was not in good health, but was at that time in ill health or was sick or 
suffering from some sickness, disease, affliction, or infirmity from which he 
was suffering at the time, if you find he was suffering from any such, 
afterwards actually contributed to his death.” This instruction could 
easily mislead the jury, because the testimony of the doctor showed that 
when this last illness first began he had a deep-seated cold, la grippe, which 
afterwards developed into pneumonia, from which he died. 


[7] This is not a case where the deceased might have been ill from 
some cause when the policy was delivered and some time afterwards died 
from another illness or sickness, in which case under the statute it would 
be for the jury to say whether the sickness from which he was suffering 
at the delivery of the policy contributed to his death. For in this case, 
if Henry L. Burgess was sick at all on the 21st day of February, 1916, he 
was stricken with a disease which under all the testimony resulted in his 
death; and the jury might easily have understood that although on the 
21st day of February, 1916, he had a deep-seated cold or possibly la grippe, 
yet the evidence showed that he died from pneumonia which was after- 
wards developed. There is no place in this case for the jury to find wheth- 
er the sickness, whenever it began in February, 1916, contributed to the 
deceased’s death, because all of the proof shows that that sickness which 
overtook him in the month of February did contribute to his death. 


[8] This error is emphasized by instruction 5A, given for plaintiffs, 
telling the jury that the burden is on defendant not only to prove that 
Henry L. Burgess at the time the policy was delivered to him was not in 
good health but ill health, and also that such ill health, sickness, or disease 
from which he was suffering at the time afterwards actually contributed 
to his death. The instructions should not raise a doubt as to an un- 
questioned fact and invite the jury to doubt or speculate to the contrary, 
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as this does, by telling the jury that the burden is on defendant to prove 
such fact. 

The question, if any, for the jury to determine in this case, was the 
state of his health on the date the policy was delivered, and not whether 
that sickness, if he was sick, contributed to his death, because that was ad- 
mitted. 

Again, provided there was any question to go ta the jury in this case, 
——* instruction numbered 6B should have been given. It is as 
ollows: 

“The court further instructs the jury that if you find and believe from 
the evidence that the deceased, Henry L. Burgess, at the time he applied 
for the policy in question was suffering from any of the diseases or ail- 
ments as defined in other instructions, and that such diseases or ailments 
actually contributed to his death, then it is wholly immaterial in this case 
whether the said Henry L. Burgess made false statements with reference 
to said diseases in good faith believing them to be true, and your finding 
will be for the defendant, notwithstanding you may believe that said Henry 
L. Burgess made said false statements believing in good faith that they 
were true. 

[9] Section 6937, R.°S. of 1909, makes no distinction between an 
innocent misrepresentation and a fraudulent misrepresentation. See Kern 
v. Legion of Honor, 167 Mo. loc. cit. 487, 67 S. W. 252. This instruction 
applies and holds to a controversy over a statement made by the deceased 
in his application for the insurance policy in which he made statements 
showing that he had never been sick for five years before the application 
was made, there being evidence in the case showing that he was sick and 
attended by a doctor within a month prior to the making of the application. 


Sturgis, P. J., concurs. 


Brab.ey, J. (dissenting). I do not agree with the majority opinion 
and give my reasons. Plaintiffs, son and daughter of Henry L. Burgess, 
deceased, sued to recover on an old-line life insurance policy issued to 
their father by the Meridian Life Insurance Company, in which policy 
plaintiffs were named as the beneficiaries. A jury trial resulted in a ver- 
dict for plaintiffs for the face of the policy with interest, and also at- 
torney’s fee for vexatious refusal to pay. On motion for new trial the 
court required a remittitur of the attorney’s fee, and overruled the mo- 
tion, and defendant appealed. The petition is in the usual form, and also 
charges that the defendant company took over and became responsible 
for the payment of the policy sued on. The answer admits that the de- 
fendant company had taken over, assumed, and agreed to pay the policy 
obligations of the Meridian Life Insurance Company, but denies that the 
policy sued_on was an obligation of that company, and denies that an 
obligation to pay the policy sued on was included in its agreement 
taking over the Meridian Life Insurance Company. Denies that 
the policy was ‘unconditionally issued and delivered, and denies 
that its predecessor insured the life of H. L. Burgess in the 
sum of $2,500 or in any other person or persons. The answer affirmatively 
alleges that the insured in his application made false and fraudulent rep- 
resentations as to his health, in that the insured, at the time of the ap- 
plication for, and at the time of the delivery of the policy, was suffering 
from tuberculosis and kindred ailments which contributed to his death; 
and that the insured made false and fraudulent representations as to his 
age, which excess age not only contributed to his death, but rendered the 
policy absolutely void. The defendant tendered back the premium paid, 
and kept its tender good by deposit in court. The reply denied the new 
matter pleaded. 

Appellant concedes that it is liable on the policy sued on if the issuing 
company was liable; therefore, that is the only question for determination. 
The application of the insured was made February 5, 1916, and the policy 
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bears that date. The policy contained a provision that no liability would 
attach until the policy was duly delivered during the lifetime and good 
health of the insured, and the controversy waged principally around that 
feature. I will state the facts in the course of this opinion as they pertain 
to the different assignments of error; but necessarily there will be some 
an, as some of the different assignments are based upon the same 
acts. 

Defendant assigns error as follows: (1) That the court erred in 
overruling the demurrer at the close of all the evidence. (2) That the 
court erred in giving instruction 5A on behalf of plaintiffs. (3), That the 
court erred in refusing defendant’s instruction 6B. 

(1) The demurrer is founded on four propositions: (a) That the 
proofs of death furnished by plaintiffs show as an admission that the in- 
sured was suffering from the disease at the date of the delivery of the pol- 
icy on February 21, 1916, from: which he died, and that this admission was 
not explained or contradicted, and therefore precludes recovery. (b) 
That aside from the proofs of death the evidence shows conclusively that 
the insured at the date of the delivery of the policy was suffering from the 
disease from which he died. (c) That the condition of the health of the 
insured at the time of_the delivery of the policy was shown to be peculiarly 
within the knowledge of plaintiffs, and their failure to testify as to such 
fact precludes recovery. (d) That the insured stated his age to be 58 
years, and that the evidence shows conclusively that he was 63, and that 
for this misrepresentation plaintiffs cannot recover. 

(a) Defendant urges that, absent any explanation or contradiction 
of the alleged admission in the proofs of death, plaintiff cannot recover. 
Plaintiffs in the proofs of death stated that the health of the insured was 
first affected “about” February 20, 1916, and that the duration of his last 
illness was about 60 days. Insured died on April 26, 1916. To support this 
contention, defendant relies on Stephens v. Metropolitan Life Insurance 
Co., 190 Mo. App. 673, 176 S. W. 253; Castens v. Knights & Ladies of 
Honor, 190 Mo. App. 57, 175 S. W. 264; Bruck v. John Hancock Insur- 
ance Co., 194. Mo. App. 529, 185 S. W. 753. In Stephens v. Metropolitan 
Life Insurance Co., supra, insured applied for the policy shortly before 
entering a hospital. On November 16, 1909, thereafter, insured entered a 
hospital. The policy was issued as of date November 29, 1909, and de- 
livered that day to the beneficiary without any knowledge of insured’s 
condition of health. Insured died November 30, 1909. Plaintiff testified 
that he knew insured entered the hospital November 16th, and that he 
remained there under treatment until the date of his death, but said noth- 
ing about this to defendant’s agent when the policy was delivered. In the 
proofs of death plaintiff stated that insured entered the hospital Novem- 
ber 16, 1909, and continued there until his death; also, that the insured 
was suffering from and died of cirrhosis of the liver. There was nothing 
to contradict these statements, or that tended to make an issue thereon. 
Plaintiff merely undertook to explain by saying that he signed the proofs 
without reading. The court in discussing the question said: 

“For the purposes of the case, this statement so made and subscribed 
by plaintiff may be put aside entirely, for it is sufficient to consider the 
certificate of the attending physician, which was likewise furnished by 
plaintiff as part of the proof of death. This statement or certificate of 
the attending physician recites that the physician attended the insured 14 
days before his death, which occurred at the city hospital on November 
30th; that the insured entered the city hospital on November 16, 1909, 
suffering with cirrhosis of the liver and myocarditis, for which he was 
treated during the time. It recites, too, that the cause of the death of the 
insured in the city hospital on November 30th was cirrhosis of the liver 
and myocarditis. This statement of the attending physicians in the hospi- 
tal was furnished by plaintiff as part of the proof of death and is in no 
manner contradicted or explained in the record, although there is evidence 
tending to prove that insured was not suffering from such diseases when 
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the application for the insurance was made, two weeks before entering 
the hospital.” 

This case does not support the contention made, nor does the Castens 
Case, because in these cases there was no contradiction of the admission 
in the proofs of death, and nothing tending to contradict or explain. In 
the Bruck Case there was some evidence contradictory of, and in explana- 
tion of, the alleged admission in the proofs of death, and to my mind no 
more substantial than in the case at bar, and there it was held that the 
admissions were not conclusive. 

Proofs of death furnished by a beneficiary are admissible against such 
beneficiary to show the truth of the statements contained therein, and 
when not contradicted or explained may preclude recovery (Stephens v. 
Metropolitan Life Insurance Co., supra) ; but it is there held that a state- 
ment by the beneficiary against interests is only prima facie, and not con- 
clusive, where other facts appear in explanation of or contradictory to the 
admission. Plaintiffs in the case at bar did not state unequivocally in the 
proofs of death that the insured’s health was first affected on February 
20, 1916. They stated “about” the 20th. They also stated that the dura- 
tion of the last illness was about 60 days. The insured died on April 
26th. If these statements both are considered together, and the word 
“about” eliminated as without force, then it is certain that the insured did 
not take sick on February 20th or that the duration of the sickness was 
over 60 days. In Pitkin v. Lloyd, 47 Mo. App. loc. cit. 282, involving the 
construction of the words “about January 10 or 15, 1890,” it was said that 
the court could not construe these words as fixing a definite date. Again 
in this same case it is said that the words “on or about,” which are certain- 
ly more definite than “about,” have been construed in a contract to deliver 
goods to mean within a reasonable time after the day named. 1 Cyc. 197, 
defines the word “about” as a common word having no legal or technical 
significance, and should be given the meaning given in common parlance. 
It gives a margin for moderate excess in or diminution of, and negatives 
the idea that exact precision is intended. But independent of the apparent 
certainty that plaintiffs were not attempting to be absolutely exact as to 
the dates, there is other evidence in the record tending to show that the 
insured did not take sick on February 20th. 

The attending physician, Dr. O’Kelly, says that the first time he was 
called was “about’ February 25th; that insured took a chill the evening 
before on his way to school and stopped at Hobbs’. It is true that this 
witness does not say how he knew the insured took sick “the evening be- 
fore,” but it is also true that the defendant made no attempt by cross- 
examination or otherwise to ascertain the source or accuracy of the wit- 
ness’ statement that the insured took sick about February 24th. Another 
witness, Stafford, whose evidence is more fully set out, infra, testified 
that the insured was a well man “about” the middle of February when 
he saw the son, one of the plaintiffs, with a policy of insurance belonging 
to the insured (the policy sued on here). The policy was not delivered un- 
til February 21st, and, if insured was a well man after the policy was deliv- 
ered, he did not take with his last illness on February 20th. Riles testified 
that the insured showed a policy to him, and he thought the one in suit 
was the one he saw. The dmount was the same and the beneficiaries the 
same; that this was some time in February, about the middle, and that the 
insured was in good health then. It is true that Stafford said the son had 
the policy, and Riles said the insured had it, both speaking of the same oc- 
casion; but they both say that at that time the insured was in good 
health. The record shows that the policy in suit is the only policy that 
insured had. The receipt for the policy shows that it was delivered Febru- 
ary 21, 1916. I am not willing to say that there is nothing substantial in 
this record tending to contradict the statement by plaintiffs that the in- 
sured’s health was first affected on February 20th, that is, that he was 
taken sick with his last illness February 20th, and deny recovery because 
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plaintiffs in making proofs of death said that the insured’s health was first 
affected about February 20th. 

(b) Does the evidence show conclusively that the insured made mis- 
representations in obtaining the policy about matters which actually con- 
tributed to his death? Section 6937, R. S. 1909. Insured stated in his ap- 
plication that he had not had spitting of blood, habitual cough, expectora- 
tion, or shortness of breath, and that he was then 58 years old and in good 
health. These are the only representations about which there is any con- 
troversy. The insured was a country school teacher and had been such 
most of his life. A receipt for the policy signed by the insured bore date 
of February 21, 1916, and stated that insured was then in good health. 
The defendant offered evidence tending to show that the insured did have 
a cough, and that he was emaciated, and not in good health on February 
5th, and was not in good health, when the policy was delivered; and that 
the ailments from which it is claimed insured was suffering on February 
5th and 21st contributed to his death. 

In the proofs of death made by plaintiffs, they stated in their affi- 
davit that the insured was taken with his last illness “about February 20, 
1916.” Dr. Killian testified that he saw the insured shortly before Christ- 
mas, 1915, and that he (the insured) was then “in tolerably bad health,” 
and that he préscribed a purgative medicine for him then; that the in- 
sured stated to this witness that his physician had advised him (several 
years prior) to go to a different climate. The witness further stated that he 
saw the insured a short time afterwards, and that he was then teaching 
and looked improved. 

The assistant teacher, Mrs. Forsythe, who taught in the same school 
with the insured, testified that the insured first took down sick in Janu- 
ary, 1916, on a Thursday night, and had a doctor with him next morning; 
that insured was in bed at his son’s, one of the plaintiffs, for two weeks 
during that sickness, and that Dr. O’Kelly attended him, and that after 
this two weeks’ illness in January, 1916, insured resumed teaching; that 
the insured took sick again on Sunday after he left school on Friday ‘about 
the 11th of February, 1916, and had to quit teaching; and that the insured 
at this time was at his daughter’s, Mrs. Hobbs’. Witness states: 

That she taught a week by herself, and that then Miss Swilley (Mrs. 
Utterback) came and took insured’s place. That the insured looked like 
he was in delicate health. That the insured was in very delicate health 
on February 5, 1916. “He did not look to me like he was better, and 
looked like he should have been in bed. He continued to get thinner and 
in worse condition. Never heard him say what was the matter with him. 
It (the last illness) was about the 11th of February; it was near that time. 
I know he took down Sunday morning and heard he was not able to teach, 
and I went right over to see him that evening, near the early part of Febru- 
ary some time.” 

Mrs. Utterback testified : 

“My name is Mrs. Emma Utterback. My name before my marriage 
was Swilley. Didn’t know the deceased, Henry L. Burgess, in his lifetinie. 
I taught the Hayward school, at Hayward in this county in 1916; I sup- 
pose, in Mr. Burgess’ place. Q. Whose place were you to fill? A. Mr. 
Burgess’ place was my understanding. I was the principal. I don’t know, 
but they told me Mr. Burgess was principal before my employment. I 
began teaching on Monday, the 21st day of February, 1916. The other 
teacher was Miss Purcell. I don’t know where she lives now. She has 
married since that time. Her present name is Forsythe.” 

William Carter, a director in the district where insured taught, stated 
that insured was out of school a while in January, and later came back, 
and taught, and quit again; but fixes no dates. 

William Adams stated: 

That he had known insured’s family for 20 or 25 years. That in- 
sured was a lean, slim man and never did look red and rosy. That insured 
had a little cough in the winter of 1915 and 1916, and witness sold insured 
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some horehound candy. “During the time I knew him didn’t know of him 
being sick except during his last sickness. I didn’t know what was the 
matter with him when he died. Never knew of him being sick while I 
knew him.” 

Dr. Mayfield, local examiner for defendant, on February 5, 1916, 
examined insured’s lungs and heart: 

Went over him and examined him and if he had any sickness, dis- 
ease, or disorder could not detect it. Did not have spitting of blood or 
consumption. Did not have any throat disease that witness could detect; 
that he especially examined for throat disease. Insured seemed to be 
stout and active, and his general appearance seemed to be good. There 
was nothing about him to indicate that he was suffering from any disease. 
That the insured did not have a cough when he examined him; if so, wit- 
ness couldn’t detect it. That the insured’s appearance and manner of get- 
ting around would indicate that he was not over 55 or 58 or 60 years. 
That in his opinion insured when witness examined him was in good 
health and free from disease. Also this witness was called to see the in- 
sured on March 9th and again on March 17th, and stated that insured was 
then suffering with la grippe, a deep-seated cold, and a slight abscess 
on right lung, and was coughing and expectorating; and that the insured 
had no throat trouble then; and that he took a specimen of the sputum, 
and sent it to the state bacteriologist. That in his opinion insured did 
not have tuberculosis; and that the age of insured had but little to do with 
his death. “He would have died anyhow unless he was a man down below 
40 years of age.” 

Dr. O’Kelly testified that he had known the insured about 17 years, 
and had been the family physician during that time; and that during the 
17 years the insured had been a healthy man; that witness had in Janu- 
ary, 1916, given the insured some medicine for a bad cold when at the 
son’s house to see a sick child, and that was the first time witness ever 
prescribed for the insured, and the first time he had ever known him to 
be sick, and he had known him intimately during the period of their 
acquaintance. (This one prescription for a bad cold, incidentally given, 
constitutes the two weeks’ treatment that the witness Mrs. Forsythe 
speaks of in January.) This witness, Dr. O’Kelly, further testified: 

That he was called to see the insured about February 25th. That the 
insured took a chill on the evening before. That he thought insured was 
teaching when he got sick. Did not think he was very sick for the first 
few days. That he was getting along pretty well until about the second or 
third week, when he relapsed a time or two and got worse and kept get- 
ting worse. That the insured died from the effects of pneumonia and la 
grippe on April 26th. That pneumonia generally continues nine or ten 
days. That the insured was sick from the 25th of February to the 26th 
of April. That he did not discover any ulcers on his lungs. “I don’t 
think his age had anything to do with the outcome; he would have died 
just the same if he had been a younger man.” 

W. L. Stafford testified : 


That he had known the insured about two years. That the insured 
was in his (witness’) place of business frequently, every day or two. That 
insured was in his place of business in February before, and wasn’t affected 
during that time with any disease. That he never heard insured cough. 
That he was lively as a boy. That he saw insured’s son (plaintiff) with 
the policy of insurance, and insured was a well man at that time; he 
taught the next week. “I don’t know the number of the policy; I just 
saw it was Mr. Burgesss’. Don’t know the date; he just showed me his 
father’s policy. I saw his father’s name. * * * Mr. Riles was present. 
It was somewhere about the middle of February.” 

A. Q. Riles testified: 


That he had known the insured for three or four years; saw him most 
every day at the store. That the insured was “teaching school right there 
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by me.” “He was in good health when he showed me the policy. He 
came to the store and showed this policy to me and Stafford. Wait till I 
see who the beneficiary is; I know more about that than anything else. 
Henry Burgess, Jr., and Daisy Hobbs are the ones he told me it was made 
to. In the fall and winter of 1915 and 1916, there was nothing different in 
the appearance of Mr. Burgess from what there was or had been ever 
since I knew him; didn’t have spitting of blood, coughing, or anything 
until he got sick, until he was taken down. Mr. H. L. Burgess showed me 
this policy. Mr. Stafford was present; he showed it to me. I read about 
the $2,500. * * It was some time in February, the middle. Mr. 
Burgess was athe school then. I don’t think he had ever quit at that 
time, but I am not sure of that. * * * We were talking about my 
mother taking out an insurance policy, and he told me about this.” 

Judge W. C. Riles testified that he was associated with the insured 
in January and February, and that he was a vigorous and stout looking 
old man. 

Dr. George H. Jones testified that he was state bacteriologist; that 
he made a microscopic test of a specimen of sputum received by him 
March 22, 1916, from Dr. Mayfield; and that this examination did not dis- 
close any tubercular germs. 

The demurrer admitted the truthfulness of every material fact which 
the evidence tended to prove, as well as every reasonable inference de- 
ducible thérefrom. First National Bank v. Simpson, 152 Mo. 638, 54 S. 
W. 506; Independence Electric Co. v. Farley Bros., 192 S. W. 120. There 
is no more than a conflict in the evidence as to the condition of the in- 
sured’s health at the time of the application and at the time of delivery 
of the policy, and as to whether that condition continued and contributed 
to the death of the insured was for the trier of the facts to determine. 
Section 6937, R. S. 1909; Coscarella v. Insurance Co., 175 Mo. App. loc. 
cit. 138, 157 S. W. 873; Hicks v. Insurance Co., 196 Mo. App. loc. cit. 172, 
= S. W. 661; Clarkston v. Insurance Co., 190 Mo. App. 624, 176 S. W. 
437. 

To say that there is no evidence worthy of consideration tending to 
make an issue on the condition of insured’s health at the time of the ap- 
plication on February 5th and on February 21st is to eliminate all of the 
evidence of Dr. Mayfield, defendant’s local examiner, who says that he 
discovered no condition that indicated disease. Not only must Dr. May- 
field’s evidence be considered as of no weight, but the evidence of Staf- 
ford, A. Q. Riles, Judge Riles, and Dr. O’Kelly must also be discarded. 
The evidence of these witnesses must be eliminated as without weight, 
and the evidence of Mrs. Forsythe and Mrs. Utterback be accepted as 
the only evidence of any probative force. Mrs. Forsythe says the insured 
was sick in January for two weeks, and that Dr. O’Kelly waited on him. 
Dr. O’Kelly says that in January, while on a visit at the home of a»son 
of the insured to see a sick child, at the request of the son he gave in- 
sured (one time only) some medicine for a bad cold. It appears in this 
record that Mrs. Forsythe gave her evidence by deposition on July 16, 
1917. She stated that she moved from Portageville in July, 1916. It also 
appears that there was no appearance for plaintiffs at the taking of this 
deposition, and that witness was testifying wholly from memory. This 
also appears in this deposition: 

“Q. Now in the early part of February, about the 5th of February, 
what was the state of his (insured’s) health? I mean February, 1916? 
A. In very delicate health. On the 5th day of February, 1916, he had a 
cough and breathed with difficulty.” 

This is the very day that Dr. Mayfield made a thorough examination 
(and there is no intimation that Dr. Mayfield is any way biased) and 
found no evidence of disease; no cough, and no difficult breathing. There 
are many things testified to by other witnesses which would tend to make 
a substantial issue, and, where such is the case, the determination of the 
issue raised is for the jury. 
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The only question of serious weight in this cause is not whether the 
insured misrepresented his condition of health in the application, and that 
the disease or ailment alleged to be misrepresented contributed to his 
death; but the real and serious question is: Was the insured in good 
health when the policy was delivered? Mrs. Utterback, who took insured’s 
place in the school, testified that she began on February 21st. Mrs. For- 
sythe says that insured took sick and that she taught a week alone, and 
then Mrs. Uterback came; and that insured took sick “about February 
llth.” Both of these witnesses were testifying from memory; and one 
is not certain when insured took sick, and the other, without stating how 
she remembers, states that she began teaching on February 21st. Dr. 
O’Kelly , A. Q. Riles, and Stafford give evidence which would tend to 
show that Mrs. Forsythe and Mrs. Utterback were mistaken. Must a 
jury accept the recollection of these two witnesses to the exelusion and 
discredit of all others? 

In Hicks v. Life Insurance Co., 196 Mo. App. loc. cit. 172, 190 S. W. 
662, in discussing a demurrer similar to the demurrer under consideration, 
the court said: 

“It is true that in the certificate of Dr. Mueller, filed by plaintiff 
as a part of the proofs of death, the doctor states that the insured had 
been suffering from the very disease which caused her death for about 
eight or ten years. But the sworn statement of plaintiff, also filed as a 
part of the proofs of death stated that the duration of the last illness was 
about two months. Furthermore, the report of defendant’s medical ex- 
aminer, showing the result of his examination of the insured at the time 
of the application for the policy, is to the effect that he found the insured, 
in his opinion, to be in good health, and that he recommended her as a 
first-class risk. Also there is the testimony adduced by plaintiff that the 
insured appeared to be in good health when the policy was issued. Such 
evidence unquestionably made the case one for the jury under our law. 
In this connection see the recent case of Bruck v. Insurance Company, 194 
Mo. App. 529, 185 S. W. 753, and cases theie cited.” 

When all the evidence touching the insured’s condition of health at the 
time the policy was delivered is considered together, I am not willing to 
say that there is no substantial evidence tending to contradict defendant's 
contention that insured at that time was sick with his last illness. The 
majority opinion places too much stress in my judgment upon the evidence 
of two witnesses. There is a flat contradiction between the evidence of Dr. 
Mayfield and Mrs. Forsythe as to the condition of insured’s health on 
February 5th. Mrs. Forsythe states positively and unequivocally that the 
insured on February 5th was in delicate health. Dr. Mayfield , who on 
that day examined insured for the policy in suit, said that there was 
nothing about insured to indicate that he was then suffering from any 
disease, and was then in good health, and had no cough. Also Judge Riles 
says that he was associated with the insured in January and February, 
and that the insured then looked to be strong and vigorous; and other 
witnesses to the same effect as to the general health of the insured. In- 
sured’s height was 5 feet 10 inches, and on February 5th his weight was 
139 pounds. A jury considering all the evidence may have well concluded, 
and the finding indicates that the jury did so conclude, that Mrs. Forsythe 
and Mrs. Utterback could be mistaken. 

(c) Defendant contends that the condition of the health of the in- 
sured at the time of the delivery of the policy was shown to be peculiarly 
within the knowledge of plaintiffs, and their failure to testify as to such 
condition precludes recovery. Plaintiff Henry Burgess was called as a 
witness, and testified : 

“My name is Henry Burgess. My father’s name was Henry L. Bur- 
gess. H. L. Burgess and Henry L. Burgess is one and the same person. 
I am one of the plaintiffs in this case, and other plaintiff is my sister. 
We are children of Henry L. Burgess, deceased, the man who had the 
policy sued upon.” 


‘ 
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Then he was asked: “When did your father die?” At this juncture 
the defendant made this objection: 


“We object to any testimony on the part of this witness, if the court 
please, because it develops that he is claiming under a contract one of the 
parties to which is now dead.” 

The court overruled the objection, and the witness answered giving the 
date of the death of his father. There was no further attempt to examine 
this witness on behalf of plaintiffs, and no cross-examination. Plaintiffs’ 
counsel may have, out of an abundance of caution, feared to proceed 
further, lest they come to grief in the end; but defendant cannot in one 
breath object to a witness on the ground that he is wholly incompetent, 
and then complain that the witness did not disclose matters peculiarly 
within his knowledge. It is disclosed that E. E. Mitchell, the agent who 
took insured’s application, and who delivered the policy was present at the 
trial, and frequently advised with counsel for defendant, yet he, who must 
have known the condition of insured’s health at the time the policy was 


_ delivered, was not called as a witness. The condition of insured’s health 


was known as well by defendant’s agent as by plaintiffs, and as “pecul- 
iarly within his knowledge” as within the knowledge of plaintiffs, and no 
one was asserting that this agent was incompetent; and the burden of 
showing “insured was sick with his last illness” when the policy was de- 
livered was on the defendant. Also defendant could have cross- 
examined Henry Burgess and thereby brought out all it now complains 
about. Mrs. Hobbs was not called as a witness; why, does not appear in 
the record. But it would do no violence to indulge the inference that 
plaintiffs’ counsel still remembered the objection urged as to the compe- 
tency of her evidence. It is pointed out in 16 Cyc. 1063, that where the 
witness is equally within the control of both parties, and both are equally 
interested to procure his evidence, there is no presumption of suppression. 
It cannot be said that, when plaintiff Burgess was put upon the stand and 
examined, he was not then fully accessible to defendant to elicit any fact 
which would tend to support the defense. Defendant would in one breath 
prevent either of the plaintiffs from testifying, and in the next take advan- 
tage of the fact that they did not testify. Surely there is no merit in the 
contention that plaintiffs did not testify more fully. Nor do I think that 
so much stress should be placed upon the fact that one of the plaintiffs 
was the school clerk, and had in his possession the school record of the 
district where insured taught. That H. L. Burgess had the school record 
in his possession is only an inference or presumption from the fact that 
he was clerk of the district. There is no direct evidence that he had this 
record, and no inquiry was made about it. This suit was filed August 19, 
1916, and was not tried until December 3, 1917, nearly 16 months after- 
wards; yet defendant made no effort, so far as the record shows, to as- 
certain what the school record showed as to when Mrs. Utterback’ was 
employed, or when insured left the schoolroom. This school record 
could have been had by defendant. It was public property and was as 
much accessible in legal effect to defendant as to plaintiffs. In view of 
the situation here, I do not think that plaintiffs should be stigmatized with 
concealing a fraud, because they did not testify more fully, and because 
the plaintiff H. L. Burgess, Jr., did not produce the school record. 

(d) The insured stated in his application that he was born August 
6, 1857, and defendant contends that the evidence-conclusively shows that 
insured was born August 26, 1852. The evidence of Mrs. Hedge, a sister 
of insured, taken by deposition at Paris, Tenn., shows that the date of 
insured’s birth was entered in the family Bible in the handwriting of his 
father, and showed insured’s birth to be August 26, 1852. Other evidence 
tended to corroborate the age of insured as given in the family record, 
and we may say that the only substantial evidence tended to show that the 
insured misrepresented his age. The policy here contained this clause: 

“If the age of the insured is misstated, the amount payable hereunder 
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shall be the sum which the premium paid would have purchased at the 
correct age of the insured.” 

But defendant urges that it had a rule by which it would not insure 
the life of any one over the age of sixty years, and therefore the policy 
was void ab initio. The policy also contained this provision: 

“This policy and the application therefor, taken together, constitute the 
entire contract, which cannot be changed or modified except by consent 
of the company duly recorded by written indorsement hereon over 
signature of its president or secretary; and the company shall not be 
bound by any promise or representation affecting this contract made at 
any time by any person other than the above mentioned officers of the 
company. All statements made by the insured in the application shall, in 
the absence of fraud, be deemed representations and not warranties.” 


This rule limiting the age is not set out, just the naked statement by 
the secretary of the issuing company that the company had a limit as to 
age, beyond which it would not issue policies, and that limit was 60 years. 
There is no showing what the consequences, by the rule if any, would be 
if a policy should be issued to an applicant over 60 years of age, or wheth- 
er there was any more to the rule than stated. One thing is certain, the 
rule was not a part of the contract. No such provision appears in the 
policy or application which together constitute the contract, and, if it 
were unequivocally provided in the policy here in suit that if the age of 
the insured was in fact over 60 years the policy would be void, such a 
provision could not in the face of the statute (section 6937, R. S. 1909) 
be effective to defeat the policy. 

The effect of misrepresenting age, like the misrepresentation of any 
other fact, is governed absolutely by the statute, supra, and not by contract 
of the parties. The statute, supra, provides: 

“No misrepresentation made in obtaining or securing a policy of in- 
surance on the life or lives of any person or persons, citizens of this state, 
shall be deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or event on 
which the policy is to become due and payable, and whether it so contrib- 
uted in any case shall be a question for the jury.” 

In Burns v. Insurance Co., 141 Mo. App. 212, 124 S. W. 539, the 
validity of a clause, providing that the amount of insurance payable under 
the policy would be the insurance that the actual premium paid would 
have purchased at the true age of the insured, was in question. There 
the insurance company tendered the amount that the actual premium 
paid would have purchased at the true age of the insured. Plaintiffs in 
the Burns Case invoked the statute above quoted, and defendant met the 
situation by saying that the statute had no application; that the defense 
was not upon misrepresentations, but upon affirmative provisions in the 
contract; that it was not asking a forfeiture, nor seeking to escape lia- 
bility, but only defending on the amount due ‘under the contract. In dis- 
posing of the contention that the insurance company should not be re- 
quired to pay more than the contract provided, the court said: 


“But we have the statute defining in positive terms a public policy 
to govern and control contracts of insurance, and we ought not to so in- 
terpret such contracts as to allow the insurance company to nullify the 
policy adopted and thwart the object intended to be secured. The stat- 
ute does not require that the misrepresentation should be actually fraud- 
ulent. A misrepresentation may be fraudulent in law though innocently 
made. The statute says that misrepresentations shall not be material, 
and the effect of this contract is to make them material by allowing them 
to affect the amount of insurance. Here was a misrepresentation as to 
age, and we are asked to permit it to reduce the amount of the policy 
under the guise of a contract to that effect. The statute does not per- 
mit the making of a binding contract which would indirectly annul the 
object of its enactment. If it could be allowed in this instance, there 





42 Insurance Law Journal, Vol. 54. —[July, 1919. 


would be nothing to prevent a contract completely abrogating the statute. 
It would be equivalent to adding to it a proviso: ‘Unless the parties con- 
tract that the misrepresentation may be material and that it may avoid the 
policy.’ That would be legislation, which, if desired, should be obtained 
elsewhere.” 

See, also, Metropolitan Life Insurance Co. v. Stiewing, 173 Mo. App. 
108, 155 S. W. 900, to the same point and to the same effect. 

* The nonforfeiture statute (section 6937, supra) controls, and defend- 
ant in the case at bar.had submitted to the jury the question as to wheth- 
er insured’s excess age over that he represented contributed to his death, 
and that issue was determined by the jury against defendant, and there- 
fore settles that controversy. I do not think that the demurrer should 
have been sustained on any ground urged. 

2. Did the court err in giving instruction 2A or 5A on behalf of 
plaintiffs? This was plaintiffs’ principal instruction, and concludes in the 
language quoted in the majority opinion. Also 5A covers about the same 
field. The defense is an affirmative one to the effect that the insured 
made certain false representations as to his age and health, and that he 
was not in good health when the policy was delivered, and that the mat- 
ters and things misrepresented contributed to his death. By all the 
authorities the burden was upon defendant to make out its defense, and 
there was no error in giving these instructions. Vormehr v. Knights of 
The Maccabees, 198 Mo. App. 276, 200 S. W. 76; Frazier v. Insurance 
Co., 161 Mo. App. 709, 141 S. W. 936; Winn v. Modern Woodmen of 
America, 157 Mo. App. 1, 137 S. W. 292. 

I cannot see how these instructions could have misled or confused the 
jury. The burden was on defendant to defeat plaintiffs’ prima facie case. 
Besides touching the same matters in plaintiffs’ instructions, defendant re- 
quested and the court gave this instruction: 

“The court instructs the jury that the policy sued upon provides, 
among other things, that no obligation is assumed by this company upon 
the policy until the first premium has been paid and the policy delivered 
during the lifetime of the assured and while in good health, and if you 
find from the evidence that at the time of the delivery of the policy sued 
upon to Henry L. Burgess, the said Henry L. Burgess was not in good 
health, and that the illness with which he was afflicted at the time of. the 
delivery of said policy to him actually contributed to his death, then your 
verdict shall be for the defendant.” 

To my mind there is no room for speculation under plaintiffs’ in- 
structions, but, if it be conceded that there is, then can it be said that the 
same opportunity is not present in defendant’s instruction; and can de- 
fendant complain when it has invited the same error? 

3. Defendant asked an instruction to the effect that if the jury found 
that the insured at the time of the application for the policy sued on was 
suffering from diseases about which he made false representations, and 
that these ailments from which he was then suffering actually contributed 
to his death, that it was immaterial as to the good or bad faith of the in- 
sured in making the alleged false representations; and the majority opin- 
ion holds that it was reversible error to refuse this instruction. The stat- 
ute draws no distinction between innocent and fraudulent misrepresenta~ 
tions (Kern v. Legion of Honor, 167 Mo. loc. cit. 487, 67 S W. 257), 
and no distinction was made in any of the instructions; but in all of them 
where the question was touched upon the jury were clearly told that if 
the insured at the time of the application made misrepresentations, and 
that the matter misrepresented actually contributed to the death of the in- 
sured, then plaintiffs could not recover. In Kern v. Legion of Honor, 
supra, it is said: 

“The test applied by the statute is whether ‘the matter misrepresented 
shall have actually contributed to the contingency or event on which the 
policy is to become due and payable,’ and the power to determine that 
question is vested by the statute in the jury, and not in the court.” 
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Section 6937 provides that no misrepresentation, etc., shall “be deemed 
material,” etc. If a misrepresentation is immaterial except as it is shown 
that the thing misrepresented contributed to the death of the insured, then 
how could evidence of the good faith or bad faith in making the repre- 
sentation be competent? If evidence of good or bad faith is incompetent, 
then why should there be an instruction on that feature? Defendant 
recognizes that such evidence would be incompetent and offered no such 
evidence yet predicates error upon the refusal of an instruction to sup- 
port which there was no evidence, and could not be legally. I can see no 
reversible error in refusing this. instruction. 

Defendant had a fair trial. All the issues were properly and clearly 
submitted under instructions as liberal for defendant as the statute and 
the adjudicated cases justify and I think that the judgment should be 
affirmed. 


On Motion for Rehearing. 


Brab_ey, J. In holding that there was no substantial evidence to 
support plaintiffs’ case, I think the majority opinion in conflict with the 
Supreme Court in Re Lankford’s Estate, 272 Mo. 1, 197 S. W. 147; Linder- 
man v. Carmin, 255 Mo. 66, 164 S. W. 614; State ex rel. v. Ellison, 273 
Mo. 218, 200 S. W. 1042. I take it that the representation of insured in 
the receipt for the policy that he was then in good health is of no greater 
consequence than any other representation, and if he was not “in good 
health” when the policy was delivered, and stated that he was, he mis- 
represented this fact, still it is a representation, and, though false, it re- 
mains for the jury to say whether “the matter misrepresented shail have 
actually contributed” to death. The majority opinion is, in my judgment, 
in conflict on this point with the Supreme Court in Lamport v. Assurance 
Corporation, 272 Mo. loc. cit. 38, 197 S. W. 95. See, also, Kern v. Legion 
of Honor, 167 Mo. loc. cit. 487, 67 S. W. 252, and Keller v. Insurance Co., 
198 Mo. loc. cit. 462, 95 S. W. 903, to the same effect. Also on this point 
the majority opinion conflicts with the ruling in Rash v. Bankers’ Life Co. 
(App.) 201 S. W. 919. See same case State ex rel. v. Reynolds (Sup.) 
208 S. W. 618. Winn v. Modern Woodmen of America, 157 Mo. App. 1, 
137 S. W. 292; Troll v. Protected Home Circle, 161 Mo. App. 719, 141 S. 
W. 916; Printz v. Miller, 233 Mo. 47, 135 S. W. 19; Milliken v. Thyson 
Comm. Co., 202 Mo. 637, loc. cit. 654, 100 S. W. 604; Hunter v. Wething- 
ton, 205 Mo. 284, loc. cit. 293, 103 S. W. 543, 12 Ann. Cas. 529; Keily v. 
Knights of Father Mathew, 179 Mo. App. 608, 162 S. W. 682. 

The majority opinion in the language of plaintiff’s motion for re- 
hearing “undertakes to weigh the testimony of one as worthy of- belief 
and that of another as not worthy of belief.’ This holding, in my judg- 
ment, is in conflict with the St. Louis Court of Appeals in Holmes v. 
Home Circle, 199 Mo. App. 528, 204 S. W. 202; Hicks v. Ins. Co., 196 Mo. 
App. 162, 190 S. W. 661; Stephens v. Ins. Co., 190 Mo. App. 673, 176 
S. W. 253. 

Believing that the majority opinion runs counter to the letter in some 
instances, and to the spirit in all instances, of the authorities, supra, I 
ask that this cause be certified to the Supreme Court. 
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SUPREME COURT OF WASHINGTON. 


LONG 
v. 
NEW YORK LIFE INS. CO. (No. 15159.)* 


INSURANCE—LIFE INSURANCE—FAILURE TO COMPLETE 
CONTRACT. 


Where application for life policy provided that insurance should not 
take effect until delivery to and receipt by insured of policy during his 
lifetime, and that, unless otherwise agreed in writing, policy should take 
effect as of date of application, and the company mailed the policy to its 
agent to be delivered to applicant only in case he agreed that the policy 
should be in force from its date, instead of from date of application, the 
policy never became effective, where applicant died before policy was 
received by the agent. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Department 2. 


Appeal from Superior Court, Walla Walla County; Edward C. Mills, 
Judge. 

Action by Nellie J. Long against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


Gose & Crowe, of Walla Walla, for appellant. 
J. W. Brooks, of Walla Walla, for respondent. 


Mount, J. This action was brought to recover upon an alleged policy 
of insurance issued by the defendant. For answer the defendant denied 
any liability. The case was tried to the court and a jury and resulted 
in a verdict in favor of the plaintiff for the face of the policy—$3,000. At 
the close of all the evidence, the defendant moved for a directed verdict, 
and, after verdict, for judgment notwithstanding the verdict. These 
motions were denied, and a judgment was entered in favor of the plain- 
tiff for $3,000. The defendant has appealed from that judgment. 


There is no substantial dispute upon the facts. They are as follows: 
William I. Long during his lifetime was the husband of the respondent. 
On the 24th day of July, 1916, Mr. Long applied for an insurance policy 
on his life in the sum of $3,000. This application was made to Wendell 
Phillips, who at that time was a special agent of the appellant residing 
in Idaho. The application for the insurance gave the residence of Mr. 
Long as Walla Walla, Wash., and the name of Nellie J. Long as the 
beneficiary. The application recites as follows: 


“I agree as follows: (1) That the insurance hereby applied for shall 
not take effect unless the first premium is paid and the policy is delivered 
to and received by me during my lifetime and good health, and that unless 
otherwise agreed in writing, this policy shall then relate back to and take 
effect as of the date of this application. * * 

At the time this application was given to Mr. Phillips, Mr. Long ex- 
ecuted his promissory note in favor of Mr. Phillips for the annual pre- 
mium of $149.37, payable in 90 days from its date. After the application 
was made, and on the 10th day of August, Mr. Long was examined by a 


* Decision rendered, April 14, 1919. 180 Pac. Rep. 479. 














Life. ] Long v. New York Life Ins. Co. 45 


doctor in Waitsburg, Wash. The doctor’s examination, together with the 
application for insurance, was then forwarded to the appellant at its 
New York office. There was some delay in the issuance of the policy, by 
reason of the fact that when an applicant for insurance is examined by a 
doctor away from the residence of the applicant the insurance company 
makes it a practice to determine why the applicant was not examined at 
the place of his residence. Afterwards, on the 6th day of September, 1916, 
a policy was issued by the appellant as applied for by Mr. Long. Attached 
to this policy was a statement, which appellant required to be signed by 
the applicant before delivery, as follows: 


“New York Life Insurance Company, 346 & 348 Broadway, New York. 
“Dated Sept. 6, 1916. 

“I hereby request, as an amendment to my application for insurance 
dated the 24th day of July, 1916, that any policy written thereon shall take 
effect as of the 6th day of Sept., 1916, instead of the date of said appli- 
cation, as provided therein.” 


This policy, with the modified application, was mailed by the appellant 
to its agent in Spokane on September 7th. On the 8th day of September, 
1916, Mr. Long died as the result of an accident. The policy, when re- 
ceived by the Spokane agent, was forwarded to Mr. Phillips at Lewiston, 
Idaho. Mr. Phillips, at that time having been notified of the prior death 
of the applicant, returned the policy to the appellant, and upon the 30th 
day of September also returned to Mrs. Long the note which was ex- 
ecuted on July 24, 1916. After Mr. Long/s death, Mrs. Long tendered 
payment of the note. The appellant company refused to receive payment 
of the note, and refused to furnish the beneficiary named in the policy 
blank forms upon which proof of death could be made, and refused to 
pay the amount of the policy. This action was then brought. 

It is apparent from these facts that there was no delivery of the 
policy in question and there was no agreement upon the terms of the 
policy. In short, there was no completed contract and no delivery thereof. 
In the case of Insurance Co.-v. Young’s Adm’r, 90 U. S. (23 Wall.) 85, 
23 L. Ed. 152, where an applicant for life insurance gave his note for 
the premium and took a receipt from the company’s agent giving the 
company’s the right to accept or reject the application, and the company 
did not agree to its terms, but issued a policy with definite terms and 
transmitted the same to the agent, but before delivery the applicant died, 
his note being unpaid, it was said: 

“The receipt of the 5th of June was the initial step of the parties. It 
reserved the absolute right to the company to accept or reject the proposi- 
tion which it contained. There was a necessary implication that, if it 
were accepted, the response and acceptance were to be by a policy, in 
‘conformity with the terms specified in the receipt as far as they extended, 
and beyond that, in the usual form of such instruments as issued by the 
company. But it was clearly within the power of the company, under the 
condition expressed, wholly to reject the application, without giving any 
reason; or to accept the proposition with such modifications of the terms 
specified, and of the usual conditions of such policies as it might see fit 
to prescribe. The entire subject was both affirmatively and negatively 
within its choice and discretion. The acceptance was a qualified one, and 
there was none other. * * * The applicant assented to the proposition 
contained in the receipt, but the company did not. The company assented 
to the policy, but the applicant never did. The mutual assent, the meeting 
of the minds of both parties, is wanting. Such assent is vital to the ex- 
istence of a contract. Without it there is none, and there can be none.” 

The insurance company, of course, had the right to accept or reject the 
application as made. It in substance rejected the application as made for 
a policy which would relate back to and take effect as of the date of the 
application, namely, July 24, 1916, but was willing to, and did, issue a 
policy which related back to and took effect as of the date September 6, 
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1916. The policy was sent to an agent of the insurance company to be 
delivered upon condition that this change of the application be made. 
When the policy was received by the agent, the applicant was dead and the 
change could not be made; and, of course, the policy was not and could 
not be then delivered during the liftime of the applicant in good health. 
So it is apparent that the parties to the contract did not agree upon the 
terms thereof. In Hamilton on Contracts, at section 76, the rule is stated 
as follows: 

“An acceptance of only a part of the terms of the offer does not 
create a contract; nor does an acceptance that introduces new terms into 
the contract contemplated by the offerer. In neither case do the minds of 
of the parties assent to the same thing. An acceptance which varies from 
the offer is in effect a rejection of the offer as made, and a counter 
proposal.” 

That rule is applicable to the facts in this case. So it is apparent that 
no contract was agreed upon between the parties and no contract was 
delivered. The respondent claims that there was a delivery of the policy 
because it was placed in the mails to be delivered prior to the death of 
Mr. Long. There can be no doubt that, if there was an intention on the 
part of the insurance company to deliver this policy unconditionally to Mr. 
Long at the time it was placed in the mails, then it might be held that 
there was a sufficient delivery. The rule in regards to such deliveries is 
stated in 14 R. C. L. p. 898, as follows: 

“It is the intention of the parties and not the manual possession of 
a policy which determines whether there has been a delivery thereof. 
There must be an intention to part with the control of the instrument and 
to place it in the power of the insured or some person acting for him. 
Manual delivery to the insured in person is not necessary, nor is the fact 
that a policy has been turned over to the insured conclusive on the ques- 
tion of delivery. ‘This matter of delivery is largely one of intent. and the 
physical act of turning over the policy is open to explanation by parole 
evidence. The deposit of an insurance policy in the mails addressed to the 
insured, is a delivery to him and the same is true of the mailing or other- 
wise delivering the policy to the agent of the insurer with unconditional 
instructions to deliver the same to the insured, though it is otherwise 
where the instructions to the agent are conditional.” 

Here, under the facts shown upon the trial, the policy was mailed, 
not to the applicant or the beneficiary, but was placed in the mails to be 
delivered to the agent of the appellant and by the agent of the appellant to 
be delivered only in case the applicant would agree that the policy should 
relate to and be in force from its date instead of July 24, 1916, as stated 
in the application. This, of course, was a material change in the policy. 
The applicant had a right to reject this change, and the appellant, of 
course, had a right to insist upon it. It is clear that no consummated 
contract existed, and the insurance company therefore is not bound. 

The judgment appealed from is therefore reversed, and the cause 
ordered dismissed. 

Chadwick, C. J., and Holcomb, Parker, and Fullerton, JJ., concur. 
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VALENTINE v. HEAD CAMP, PACIFIC JURISDICTION, WOOD- 
MEN OF THE WORLD. (S. F. 7852.)* 


(Supreme Court of California.) 


1. INSURANCE—FRATERNAL INSURANCE—WAIVER OF BY- 
LAWS—POWER OF LOCAL CAMP CLERK. 


In view of laws of defendant mutual fraternal organization, held, 
that local camp clerk was nothing more than a special agent of defendant 
with defined powers known to members, so that he could not waive any 
requirements of the law of the organization or by any act or course of 
conduct create an estoppel against defendant. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE— FRATERNAL INSURANCE— SUSPENSION OF 
BENEFIT CERTIFICATE. 


The local camp clerk having no power to waive requirments of law of 
defendant society as to time of payment of assessments or consequences 
thereof, failure of insured to pay assessments as required operated ipso 
facto to remove him from good standing and suspend his benefit certificate. 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


3. INSURANCE—FRATERNAL INSURANCE—REINSTATEMENT. 


Statement in application for reinstatement in defendant fraternal 
organization, “I certify, warrant, and represent that I am in good sound 
bodily health,” was upon the literal truth or fulfillment of which validity 
of contract depended, and amounted to a warranty, so that there was no 
effective reinstatement where warranty was absolutely false. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


4. INSURANCE—FRATERNAL INSURANCE—WARRANTY IN 
APPLICATION FOR REINSTATEMENT—FALSIT Y—ESTOP- 
PEL. 


In view of limitations upon the powers of local camp clerk under laws 
of défendant fraternal organization, he could not by any course of con- 
duct or possession of knowledge of insured’s bodily health bind defendant 
in such manner as to estop it from defending upon the ground that 
warranty of insured as to bodily conditions in application for reinstate- 
ment was false. 


(For other cases, see Insurance, Dec. Dig. § 763.) 
5. INSURANCE—FRATERNAL INSURANCE—REINSTATEMENT 
—EFFECTIVENSS—ESTOPPEL. 


The rights of the parties became fixed upon death of insured, and 
retention by local camp clerk of defendant fraternal order of money paid 
by insured’s wife upon attempted reinstatement, made a few days before 
insured’s death, at which time the Head Camp had no knowledge of the 
payment, would not constitute a waiver or estoppel on the part of de- 
fendant to dispute effectiveness of reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


{n Bank. 
Appeal from Superior Court, Alameda County; N. D. Arnot, Judge. 
Action by Flora A. Valentine against the Head Camp, Pacific. Juris- 


* Decision rendered, April 4, 1919. 180 Pac. Rep. 2. 
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diction, Woodmen of the World. Judgment for plaintiff, and defendant 
appeals. Reversed. 


Robinson & Robinson, and Harry L. Price, all of Oakland, and J. C. 
Nichols, of Berkeley, for appellant. 

Stanley Moore and Geo. K. Ford, both of San Francisco, and Wilder 
Wight, of Oakland, for respondent. 


MICKSCHL v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY. (Civ. 2311.)* 


(District Court of Appeal, Second District, Division 1, California.) 


1. INSURANCE—EVIDENCE—FALSITY OF REPRESENTATION. 
Evidence /eld insufficient to prove that insured’s representation that 
her mother had died from pneumonia was untrue. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—BURDEN OF PROOF—FALSITY OF REPRE- 

SENTATIONS. 

In view of. Code Civ. Proc. § 1981, insurer, seeking to avoid policy 
upon ground that insured misrepresented cause of her mother’s death, 
has burden of proving the falsity of such representation; the truth thereof 
being presumed. 

‘(For other cases, see Insurance, Dec. Dig. § 646[3]). 


Appeal from Superior Court, San Bernardino County; J. W. Curtis, 
Judge. 

Action by Brok Mickschl against the National Council of Knights and 
Ladies of Security. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


H. M. Willis and William Guthrie, both of San Bernardino, for ap- 
pellant. 
Allison & Dickson, of San Bernardino, for respondent. 


* Decision rendered, Feb. 27, 1919. 180 Pac. Rep. 27. 


RESERVE LOAN LIFE INS. CO. v. DAVIS. (No. 10262.)* 
(Court of Appeals of Georgia, Division No. 1.) 


INSURANCE—RECOVERY OF PREMIUMS PAID—LIABILITY OF 
INSURER. 
Davis applied to the Reserve Loan Life Insurance Company for a 
policy of life insurance, and paid the first premium in cash. The company 
issued the policy, but refused to deliver it, and it was canceled and de- 


*Decision rendered, April 16, 1919 99 S. E. Rep. 42. Syllabus by the 
Court. 
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stroyed. Repeated demand was made for return of the premium, but it 
was retained by the company. Davis sued the company for the 
premium. le pleaded a good cause of action and proved his case, 
without dispute, as laid. The trial court did not err in directing a verdict 
for the plaintiff. For no error assigned did the judge of the superior court 
err in overruling the certiorari. 


(For other cases, see Insurance, Dec. Dig. § 198[2].) 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 
Action by C. E. Davis against the Reserve Loan Life Insurance Com- 
pany., Judgment for plaintiff, and defendant brings error. Affirmed. 


_ Jack C. Savage and Moore & Pomeroy, all of Atlanta, for plaintiff 
in error. 
J. A. Branch, of Atlanta, for defendant in error. . 


SPRATLING v. INTERNATIONAL LIFE INS. CO. (No. 9934.)* 
(Court of Appeals of Georgia, Division No. 1.) 


l.INSURANCE—LIFE INSURANCE—CONTINUATION OF 
POLICY. 


Under the provisions of the automatic nonforfeitable clause of the 
original policy of life insurance here involved, the accrued loan value, until 
consumed, would operate to continue the policy in force as fully and 
completely as though the premiums had been paid by the insured from 
funds derived from other sources. Perkins v. Empire Life Insurance Co., 


17 Ga. App. 658, 659, 87 S. E. 1094, 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 


2. INSURANCE—LIFE INSURANCE—LIABILITY UNDER TERMS. 


Liability under the terms of a policy of life insurance, when assumed 
by another company, must be taken and construed subject to such “ex- 
emptions, modifications, and limitations” as are imposed by the contract of 
reinsurance. 1 Joyce on Insurance, § 131A; Fireman’s Fund Insurance 
Co. v. Aachen & Munich Fire Insurance Co., 2 Cal. App. 690, 84 Pac. 253. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE—LIFE INSURANCE—REINSURANCE. 


Where the insurance commissioner of this state, acting under the au- 
thority of the superior court and in behalf of an insolvent insurer, its cred- 
itors, and its policy holders (Lester v. Wright, 147 Ga. 242, 93 S. E. 408), 
enters into a contract of reinsurance with another company, under which 
agreement such of the assets of the original insurer as the court may 
determine belong to the policy holders on account of the reserve liability 
under the policies are to be taken over by the reinsurer after being first 
liquidated by the insurance commissioner, and: where, in view of the ex- 
isting uncertainity as to the extent of the original insurer’s insolvency, 
the reinsuring company, under the terms of the agreement, reserves unto 
itself a lien charged against the policies of insurance thus assumed by it, 
in an amount sufficient to equal the full reserve liability thereon, and where 


* Decision rendered, April 19, 1919. 99 S. E. Rep. 162. Syllabus by the 
Court. 
Vol. LIV—4. 
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the contract of reinsurance specifically provides that “cash loans and cash 
surrender values shall not be available to the policy holders of [the. orig- 
inal insurer] for a period of one year from the date of this contract, nor 
thereafter except to the extent of the amounts turned over to [the rein- 
surer] for the credit of each policy, plus the net additions to reserve from 
premiums paid by the policy holder in cash, diminished by the surrender 
charge hereinafter designated, until said liens shall be fully liquidated,” 
if the insured, within the period of one year from the date of the contract 
of reinsurance, allows his policy to lapse on account of the nonpayment 
of premiums, the loan value which had accrued under the original policy 
would not be available for the purpose of automatically extending the in- 
surance as a claim against the reinsuring company under the terms of the 
agreement thus entered into by it. 


(For other cases, see Insurance, Dec. Dig. § 682.) 


4. INSURANCE—REINSURANCE. 


The rule would not be altered by the fact that under another provision 
of the contract the reinsurer had agreed that the amount of such “liens,” 
representing the reserve liability under the policies, should be insured in its 
own company, and had guaranteed that the premiums for such additional 
insurance should be taken care of from the profits accruing in its manage- 
ment of such reinsured contracts. Without this provision, the effect of 
the reinsuring contract would have been the primary assumption by the 
new company of the face of the original policies, less the amount of the 
reserve liabilities represented by the “liens” set up in its favor; but, under 
the obligation thus made, the reinsuring company became at once liable, in 
accordance with tie terms of its agreement, for the full face value of the 
original policy, without any diminution to the extent and in the amount 
of the reserve liability which had accrued under the old policies—tenta- 
tively assumed to be lost on account of the insolvency of the original com- 
pany. But, under the quoted terms of the reinsuring contract, the amount 
of the reserve liability which accrued under the old policies and which 
might in any event actually be intact for future delivery to the new com- 
pany for the benefit of such policy holders was not to be to any extent 
available to policy holders either as loan value or as cash surrender value 
for a period of one year, and could be available then only to the extent of 
the amount thus actually turned over to it by the insurance commissioner. 
The judge did not err in sustaining the demurrer to the petition. 


(For other cases, see Insurance, Dec. Dig. § 682.) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by C. F. Spratling, executrix, against the International Life 
Insurance Company. Demurrer to petition sustained, and plaintiff brings 
error. Affirmed. 


ery & Chambers, of Atlanta, for plaintiff in error. 
obt. C. & Philip H. Alston, of Atlanta, for defendant in error. 





Life: ] Richardson v, North Am. Life &-Cas. Co. 


RICHARDSON v. NORTH AMERICAN LIFE & CASUALTY i, 
(No. 21154.)* 


(Supreme Court of Minnesota.) 


2. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—EVI- 

DENCE. 

There was no error in permitting the insured on the trial to read to 
the jury certain answers to questions found in one of the documents com- 
posing the proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from District Court, Hennepin County; Chelsea J. Rockwood, 
Judge 

Action by John N. Richardson against the North American Life & 
Casualty Company. Verdict for plaintiff. From an order denying a new 
trial, defendant appeals. Order affirmed. 


Alvord C. Egelston and Harry S. Swensen, both of Minneapolis, for 
appellant. 
Keith, Kingman, Cross & Wallace, of Minneapolis, for respondent. 


acne rendered, May 2, 1919. 172 N. W. Rep. 131. Syllabus by the 
ourt. 


MARKLAND v. MODERN WOODMEN OF AMERICA. (No. 12828.) * 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—BENEFICIAL INSURANCE—FO R FEITURE— 
MURDER BY BENEFICIARY. 


Whére a fraternal benefit life insurance certificate provided that, if 
insured should die “at any time by the hand of his beneficiary or, bene- 
ficiaries” except by accident, the “certificate should thereby become null 
and void,” and insured died from wounds inflicted by.the beneficiary, who 
shot herself and died before insured, the policy became void, and insured’s 
heirs could not collect under a certificate provision that, if beneficiary died 
before insured, payment should be made to insured’s estate. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


2. INSURANCE—BENEFICIAL ASSOCIATION—FORFE I T U R E~ 

“BENEFICIARY.” 

The word “beneficiary,” as used in a fraternal life insurance benefit 
certificate provision that certificate should become void if insured should 
die at the hands of a beneficiary, means the “beneficiary” at the time the 
mortal wounds are inflicted, and not necessarily a beneficiary at the time 
of insured’s decease. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Beneficiary.) 


*Decision rendered, April 7, 1919. 210 S. W. Rep. 921. 
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Appeal from Circuit Court, Howard County; A. H. Walker, Judge. 

“Not to be officially published.” 

Action by William F. Markland, a minor, by W. L. Markland, his 
guardian, against the Modern Woodmen of Amercia. Judgment for de 
fendant, and plaintiff appeals. Affirmed. 


Willard P. Cave, of Moberly, for appellant. 
Bailey & Hart, of Brookfield, and Truman Plantz, of Warsaw, IIl., 
for respondent. ° 


SCHOENHOLZ v. NEW YORK LIFE INS. CO. er au,* 
(Supreme Court of New York, Special Term, New York County.) 


1. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY. 

Where no attempt is made to change the beneficiary of a life insur- 
rnce policy in the manner required by its terms the rights of the desig- _ 
aated beneficiary become absolute on the death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 587:) 


2. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 

—ASSIGNMENT OF RIGHTS OF INSURED. 

Where a life insurance policy was assigned by the insured to an- 
other than the designated beneficiary, the assignment conveyed all the 
rights of the insured, including the right to change beneficiary; but where 
no actual change of ‘beneficiary was made during the lifetime of insured, 
the rights of the designated beneficiary were not affected. 

(For other cases, see Insurance, Dec. Dig. § 219.) 


Action by Paulina Schoenholz against the New York Life Insurance 
Company and another on a life insurance policy. Judgment for de- 
fendant. 


Reuben Dorfman, of New York City, for plaintiff. 
James H. McIntosh and Louis H. Cook, both of New York Ci ty, for 


defendant New York Life Ins. Co. 
*Decision rendered, Feb,, 1919. 175 N. Y. Supp 684. 


Life.] Dessauer v. Sup. Tent., Kts. of Maccabees. 


DESSAUER v.. SUPREME. TENT KNIGHTS OF THE MAC- 
CABEES OF THE WORLD. (No. 13650.)* 


(Supreme Court of Missouri, in Banc.) 


se og tale Leen BENEFIT INSU RA N CE—CHANGE 

IN BY-LAWS—SUICID 

Where fraternal policy was <p when by-laws provided that in case 
of suicide within five years all assessments paid should be repaid the 
beneficiary, a subsequently adopted by-law that beneficiary in such case 
should receive only amount equal to twice amount contributed to life 
benefit fund by member during his lifetime did not control rights of 
beneficiary, though policy provided member was to be bound by all by- 
laws in force and subsequently enacted. 

(For other cases, see Insurance, Dec. Dig. § 719[6].) 


Bond, C. J., and Woodson and Walker, JJ., dissenting in part. 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Suit by Hanah Dessauer against the Supreme Tent, Knights of the 
Maccabees of the World. From a judgment for plaintiff, defendant ap- 
pealéd to the St. Louis Court of Appeals, which reversed (191 Mo. App. 
76, 176 S. W. 461), and directed the circuit court to render judgment for 
plaintiff for the amount tendered by defendant before suit, and the cause 
was certified to the Supreme Court. Judgment of the circuit court af- 
firmed, and opinion of the St. Louis Court of Appeals overruled. 


D. D. Aitken, of Flint, Mich., and R, P. & C. B. Williams, of St. 


Louis, for appellant. 
William S. Campbell, of St. Louis, for respondent. 


cate hs rendered, March 15, 1919, Rehearing denied April 7, 1919. 
210 S. W. Rep. 896. 


YOUNG er aL. v. HARTFORD LIFE INS. CO. (No. 19825.)* 


(Supreme Court of Missouri, Division No. 1.) 


1, INSUURANCE—TAXATION—ASSESSMENTS. 


An assessment insurance company had no legal right to increase its 
assessment for a mortuary fund by adding thereto the amount of a tax 
alleged to be due the state under Rev. St: 1909, §§ 6959, 7099; such stat- 


utes not subjecting such companies to a tax. 
(For other cases, see Insurance, Dec. Dig. §§ 7, 193[2].) 
3. INSURANCE—ASSESSMENTS—F ORFEITURE FOR NON- 
PAYMENT. 
Where insurance company reserves the power in its policy to forfeit 
for nonpayment of assessments and dues, it must, in order to avail itself 


*Decision rendered, March 28, 1919. Motion for rehearing and to 
transfer to Court in Banc denied April 7, 1919. 211 S. W. Rep. 1. 
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of that drastic provision, allege and prove that the aggregate amount de- 
manded of the policy holder was legal and correct, and that upon due no- 
tice the insured failed to make payment thereof. 


(For other cases, see Insurance. Dec. Dig. § 646[4].) 
4. INSURANCE—ASSESSMENTS—FORFEITURE. 


Where demand of a fraternal insurance company for an assessment 
included an illegal demand for a state tax and an overcharge of 10 cents 
as a collection fee for the payment of a former assessment to a bank, a 
refusal to pay the aggregate amount was not a ground. for forfeiture of 
the insurance. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


. 


Appeal from Circuit Court, Lafayette County; Samuel Davis, Judge. 

Action by Lilllian Fulkerson Young and others against the Hartford 
Life Insurance Company. From judgment for plaintiffs, defendant ap- 
peals. Reversed, unless plaintiff consents to modification. 


Jones, Hocker, Sullivan & Angert and Geo. F. Haid, all of St. Louis, 
for appellant. 

S. N. Wilson, Chas. Lyons, and C. L. Ristine, all of Lexington, for 
respondents. ; 


KEASLER v. MUTUAL LIFE INS, CO. OF. NEW YORK. :(No. 441.)* 
(Supreme Court of North Carolina.) 


5, INSURANCE—LIFE INSURANCE—DELIVERY OF POLICY— 
GOOD HEALTH. 


Where both application and life policy stated that policy should not 
become effective unless delivery was made and first premium paid during 
the continuance of insured’s good health, and that the agent should have 
no authority to waive provisions of application or policy, beneficiary could 
not, under the laws of Georgia, recover, where insured was sick in bed 
when the policy was delivered to him by the local agent and the first 
premium paid. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Superior Court, Mecklenburg County; Harding, Judge. 

Action by Mrs. Ellie L. Keasler, widow of Augustus L. Keasler, 
against the Mutual Life Insurance Company of New York. Judgment for 
defendant, and plaintiff appeals. Affirmed. 


. D. McCall, of Charlotte, for appellant. , 
‘rederick L. Allen, of New York City, Jas. H. Pou, of Raleigh, and 
Cansler & Cansler, of Charlotte, for appellee. 


*Decision rendered, May 7, 1919. 99 S. E. Rep. 97. 


Life.] American Nat, Ins. Co. v. Wallace. 


AMERICAN NAT. INS. CO. er at. v. WALLACE et Au. (No. 5716.)* 
(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE — LIFE POLICY — INSURABLE INTEREST — 
GRANDNIECES. . 
Where beneficiaries were grandnieces of insured, relationship was too 
remote to constitute insurable interest, unless they had reasonable ground 
to expect that she would have contributed to their welfare. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


2. INSURANCE—LIFE POLICY PAYABLE. TO GUARDIAN— 

RIGHT TO PROCEEDS, 

In an action on a life policy payable to plaintiff as guardian no re- 
covery can be had unless plaintiff be the guardian of some person who had 
an insurable interest in the life of the insured or unless she herself had 
such interest. ° 

(For other cases, see Insurance, Dec. Dig. § 116[1].) - 


On Motion for Rehearing. 


4. INSURANCE—LIFE POLICY—AGENT OF BENEFICIARY— 

POWERS OF AGENT. 

Where the agent of an insurance company has authority to act for 
the company, he may waive the provisions of the policy prescribing the 
mode to be pursued in changing the beneficiary, and bind his principal by 
verbal contract changiffg the beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—LIFE INSURANCE—PENALTIES FOR REFUSAL 
TO PAY. 
Where the agent of an insurance company has authority to represent 
the company in respect to payment of claims when demand is made, a 
demand upon him as representative of the company for payment of poli- 
cies is such a demand as to entitle beneficiary to recover the penalties and 
attorney's fees in case of refusal to pay. : 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Apeal from McLennan County Court; Geo. N: Denton, Judge. 

., Suit by Annie Wallace and others against-the American National In- 
surance Company and others. Judgment for plaintiffs, and defendants 
appeal. Affirmed on rehearing. 

Williams & Neethe, of Galveston, and J. L. Shelton, J. D. William- 
son, M. C. Park, and Jas. P. Alexander, all of Waco, for appellants. 


*Decision rendered, Jan. 10, 1917. On motion for rehearing Oct. 10, 
1917. Further rehearing denied April 17,1918. 210 S. W. Rep. 859, 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. MARTIN 
ET AL. (No. 955.)* 


(Court of Civil Appeals of Texas. El Paso.) 


4. INSURANCE--FRATERNAL BENEFIT INSURANCE —CER- 
TIFICATE OF MEDICAL EXAMINATION AS PART OF 
POLICY. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4834, the certificate 
of the medical examination by the physician of a fraternal insurance 
society is made part of the insurance contract, and as such may be re- 
ceived in evidence in an action thereon. 


(For other cases, see Insurance, Dec. Dig. § 650.) 


Appeal from District Court, Jones County; Jno. B. Thomas, Judge. 

Action by Mrs. E. G. Martin and others against the Sovereign Camp 
of the Woodmen of the World, to recover on a benefit certificate. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 


Kirby & King, of Abilene, for appellant. 
Stinson, Chambers & Brooks, of Abilene, for appellees. 


*Decision rendered, April 3, 1919. 211 S. W. Rep. 270. 


MILLAR v. WESTERN UNION LIFE INS. CO. (Two cases) 
(No. 15065.)* 


(Supreme Court of Washington.) 


1, — INSURANCE—NONPAYMENT OF PRE- . 

Contract held one of term insurance for first year, with privilege of 
insured to renew, so that, where second yearly premium was not paid at 
end of first year or within 30 days thereafter, the policy did not remain 
in force as would an indivisible contract for life, containing no express 
provisions for forfeiture for nonpayment for premiums. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE—LIFE INSURANCE—COUPONS. 

Under the life policy in question, the first coupon attached to the 
policy providing that it should be accepted in part payment of second 
yearly premium, did not continue insurance in force where said premium 
was not paid within the time stipulated. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Department 2. 

Appeal from Superior Court, King County; W. G. McLaren, Judge. 

Action by Emma Lee Millar against the Western Union Life Insur- 
ance Company, and by Janet Isabella Millar, as executrix of the estate of 
oad eecga t-te hiro tink bac aac ablicceeno ctagmaatachsdaacg chee iccone Seat 


*Decision rendered, April 16, 1919. 180 Pac. Rep. 488, 





Life.] . Sweet v. Modern Woodmen of America. 57 


Flora Millar, deceased, against the same defendant. The two cases were 
consolidated for trial, and resulted in judgment for defendant, and plain- 
t's appeal. Affirmed. 


E. P. Whiting, of Seattle, for appellants. 
Graves, Kizer & Graves, of Spokane, for respondent. 


SWEET v. MODERN WOODMEN OF AMERICA.* 
(Supreme Court of Wisconsin.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—EFFECT 
OF BY-LAWS. 


_ A controversy as to contract rights between a fraternal benefit associa- 

tion and a beneficiary is not an internal affair of the corporation, with 
reference to which the legal decisions of its tribunal can be made con- 
clusive. 


(For other cases, see Insurance, Dec. Dig. § 805[2].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—AMEND- 
Thi BY-LAWS—UNEXPLAINED ABSENCE OF BENE- 


The by-law of a fraternal benefit association that the disappearance of 
a member for any period short of his life expectancy should not entitle 
the beneficiary to recover on the certificate substantially changed the con- 
tract, and could not apply to a certificate theretofore issued, though the 
insured had agreed that the laws thereafter enacted should become a part 
of the contract. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Superior Court, Douglas County; Charles Smith, Judge. 
Action by Margaret N. B. Sweet against the Modern Woodmen of 
America. Judgment for the plaintiff, and defendant’s motion for a new 
trial, on the ground of newly discovered evidence, overruled, and defend- 
ant appeals. Reversed and. remanded, with directions to grant new trial. 


Truman Plantz, of Warsaw, Ill., and John B. Chase, of Oconto, for 
appellant. ‘ 
Grace & Fridley, of Superior, for respondent. 


*Decision rendered, April 29, 1919. 172 N. W. Rep. 143. 
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KELLY v. FIDELITY MUT. LIFE INS. CO. OF PHILADELPHIA.* 
(Supreme Court of Wisconsin.) 


1. ee SUBSEQUENT—MILITARY SERV- 


A provision limiting the liability of insurer to the return of pre- 
miums if the insured engaged in military service and died as a result 
. thereof, directly or indirectly, does not limit liability for all deaths in the 
military service, but only for such as are due to some cause peculiar to 
the service, and the beneficiary can recover the full amount for the death 
of insured in a motorcycle accident while he was in the military service, 
far behind the firing lines. 


~~ (For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE—CONSTRUCTION OF POLICY — LIMITATION 

OF LIABILITY—INSTRUCTION AGAINST INSURER. 

All conditions or exceptions limiting the liability of insurer must be 
construed most strongly against insurer, who prepared the contract and 
for whose benefit they were inserted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Douglas County; Frank A. Ross, Judge. 

Action by Dorothy Sharp Kelly, as administratrix, against the Fidel- 
ity Mutual Life Insurance Company. From an order overruling demur- 
rer to the complaint, defendant appeals. Order affirmed. 


Grace & Fridley, of Superior, for appellant. 
Luse, Powell & Luse, of Superior, for respondent. 


~ *Decision rendered, April 29, 1919. 172 N. W. Rep. 152. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF FLORIDA. 


DIXIE FIRE INS. CO. 
v. 
HILLSBOROUGH DRY GOODS CO.* 


EVIDENCE—FIRE INSURANCE—PROOF OF LOSS—INVEN- 
TORY. 


In an action on a fire insurance policy, it is error to admit in evi- 
dence, as an inventory of goods claimed to. have been burned sheets of 
paper containing items copied by one person from slips made by’ others, 
when the sheets were not verified, nor supported by the original data 
or by testimony that the inventory was in fact taken of stock actually on 
hand, or that the inventory is a correct statement of goods in stock and 
the value thereof; and, if no legal proof is made of the loss, a judg-. 
ment for the plaintiff will be reversed. 


For other cases, see Evidence, Dec Dig. § 370[4].) 


Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. - 


Action by the Hillsborough Dry Goods Company against the Dixie 
Fire Insurance Company. Verdict and judgment for plaintiff, and defead- 
ant brings error. Reversed. 


Whitaker, Himes & Whitaker, of Tampa, and Cockrell & Cockrell, 
of: Jacksonville, for plaintiff in error. 

Horace C. Gordon, Victor H. Knight, and Thomas Palmer, all of 
Tampa, for defendant in error. 


WuitriELp, J. In an action on a fire insurance policy for $2,000 the 
plaintiff was awarded a verdict and judgment for $1,500, and the de- 
fendant company took writ of error. , 

The pleadings were voluminous, and the entire proceedings were 
prolix. It is necessary to discuss only one point that will dispose of this 
writ of error. . 

It being incumbent upon the plaintiff company to prove the amount 
of the loss, one of its officers testified that a complete inventory of the 
stock of gocds destroyed was taken June 16, 1913, to June 20, 1913, the. 
fire occurring July 22, 1913. The witness produced as the inventory 
“papers * * * marked from pages 1 to 58, inclusive,” totaling $65,- 
107.27, and testified, on cross-examination, that the inventory is ‘in his’ 
handwriting in ink, 

“Q. From what data did you get the information you’ wrote onto 
these sheets that are here? A. Come from the original invoices with the 
freight added, goods that had not been opened, original invoices of goods 
with the freight added, and from the stock as it was ¢aken by the clerks. 
Q. Now, in talking about these various sheets that you have here, do you 
mean to say that these identical sheets were written by you in pen and 
ink during the time of the taking of the inventory? A. The clerks had: 
been working on it for about three or four days. I wrote it all down 


oo rendered, March 15, 1919. 81 S. Rep. 446. Syllabus by the’ 
ourt: ; 
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—copied it—the nineteenth and twentieth. Q. What did you copy from 
when you wrote these out? A. From the clerks’—from the stock books 
as they would take the stock. Q. You copied this from the data that 
the clerks made taking the inventory and wrote on? A. That is correct. 
Q. Where is the data that you copied these sheets from? A. I do not 
know where it is. Q. What date did the beginning of the taking of this 
inventory commence? A. I couldn’t tell you whether it was the sixteenth 
or the seventeenth; all taken within three or four days, and I couldn't 
tell you. Q. Name the men that took the inventory of the goods. A. 
I couldn’t name the men. Q. You couldn’t name the men? A. No. sir; 
I couldn’t name the men. Q. Name some of them. A. Frank Richards, 
Mr. Page, Sam Wohl, and Mr. Davis.: That is all the men I think of. 
Q. Just what did—any one else you remember besides those? A. No, 
sir. Q. Just what did Mr. Page do, in the taking of this invéntory? A. 
I have not the slightest idea. Q. Were you present? A. I don’t know 
whether I was there when he was taking the inventory or not. I do not 
remember. I was in and out of the store all day, the same as usual, you 
know. -Q. I don’t know what you know. I am just inquiring. A. I say, 
that is what you asked me, Was I present? and I say I don’t know 
whether I was present or not. Q. Were you present when these other 
people were doing what they did? A. I was present all the time in and 
out, but I couldn’t be with them—that is the duty. they are obligated to 
do, to take stock; that is their business. Q Did you stay with them to 
see whether they correctly counted the items? A. No, sir; I didn’t stay 
with them. Q. Were you present when they wrote down these items on 
the data that they wrote it on? A. No, sir. Q. Did you verify it your- 
self afterwards, to sce whether each item was on there correctly or not? 

No, sir. Q. Whose handwriting was ‘this data in from which you 
copied these 58 pages? A. Different handwriting, 10, 12, or 15. Q. In the 
handwriting of 10 or 12 or 15 people, you mean? A. Yes, sir. Q» Dif- 
ferent people? ‘A. Yes, sir. Q. Name some of them besides Frank 
Richards, Mr. Page, Sam Wohl, and Mr. Davis. A. Bertha Goddard. Q. 
All right, next? A. Mrs, Sloane. I don’t know as I remember. Q. Can 
you name any one else? A. No. Q. Can you name any one that helped 
you copy this? A. No .Q. What time in the morning did the taking of 
this inventory begin? A. I don’t know. 

“Yhe Court: Mr. Himes, do you mean the taking of the inventory 
proper by the clerks or by him. 

“Mr. Himes: By the clerks. 

“Q. What time in the morning did the taking of the inventory by the 
clerks begin? A: I don’t know. Q. Was the store closed? A. No, sir. 
Q. Did business continue? A. Yes, sir. Q. I will ask you first, who took 
the inventory down stairs? A.I don’t know. Q. who took the. inven- 
tory in the main floor of the brick building? A. I don’t know. Q. Who 
took the inventory upstairs over the Central Pharmacy? A.1 don’t 
know. Q. What part of the stock of goods was first inventoried by the 
clerks, the frst day they began? A. I can’t tell you. Q. What part of 
the goods was inventoried the second day? A. I don’t know. Q. Can 
you indicate where or what part of the goods the taking of the inventory 
beganf <A. No, sir. Q. Where were the goods that were in the boxes 
unopened that you say were included in this inventory? A. Different 
places over the store. 

“Mr. Himes: Mr. Hylton, read the answer. (Answer read.) 

“The Witness: I mean by that different places in the. store. Q. On 
the first day of the taking of the inventory to whom was the data de- 
livered that was taken that day by the clerks? A. I took-it, and put it in 
the safe at night. Q. Are you positive of that? A. Yes, sir. Q. The 
question is, Who did they deliver it to? A. Delivered it to me, I think. 
Q.: Are you.positive?’ A. No. sir; I am not’positive. Q..Are. you posi- 
tive it was put in the safe the first night? A. No. sir; not positive. Q. 
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Now, the second day, are you positive who that was delivered to? A. 
No; I am not positive. Q. Are you positive as to any of the balance of 
the time? A. I am not positive. Q. Where was this data on the nine- 
teenth when you began writing out this inventory; where did you get it 
from? A, From the clerk’s reports there in the office. Q. Where were 
those reports at that time? A. I do not know whether they were in the 
safe or right out in the office. I don’t know. Q. As a matter of fact; 
what did they write that data on, what sort of paper or document, de- 
scribe it? A. I don’t remember, sir. Q. What sort of instruments did 
they use in writing that data out? A. Pencil. Q. Are you sure of that? 
A. No, sir. Q. How much of this data was there that formed the basis 
for your copying those 58 sheets? A. I don’t.know. Q. Did you write 
that inventory out during the day or night only? A. Both.~ Q. Are you 
positive of that? A. Yes, sir. Q. Well, what time during the first day*did 
you begin? A. I don’t know. Q. How long did it take you to write out 
those 58 sheets? A. I don’t know. Q. Mr. Fields, won’t you tell us, 
please, how long it took you to write that? A. I don’t know. 

“And the said defendant, further to maintain the issue on its behalf, 
then and there propounded to the said witness the following question: 
Q. Do you have any other means of knowing as to the correctness of 
those items contained in there except as you claim from data that was 
handed in there? 

“But to the question as propounded the plaintiff did then and there 
object on the grounds that the question is not as to the admissibility of 
the paper, and what is his knowledge concerning other matters does not 
pertain to this paper, and this examination must be confined to the ad- 
missibility of the paper. 

“And the said judge did then and there sustain the said objection, 
and refused to permit the said witness to answer the said question, and 
to which ruling of the court the defendant by counsel then and there duly 
and properly excepted. 

“Q. Mr. Fields, you claim you wrote this thing out on the 19th and 
20th of June, 1913, as I understand you? Is that correct? A. That is 
correct. 

“And thereupon the defendant objects to the introduction in evi- 
dence of the said inventory on the following grounds: First, the neces- 
sary foundation has not heen laid to entitle the plaintiff to introduce the 
inventory in evidence; second, the inventory is ex parte, is a self-serving 
declaration, is not under oath, and does not bind the defendant in this 
case; third, the inventory has not been proved to be correct; fourth, the 
inventory is not the best evidence of the facts sought to be shown there- 
by; fifth, that the instrument offered in’ evidence is not the inventory 
made up; sixth, because the instrument offered in evidence is not the in- 
ventory of the stock of goods on hand at the time; seventh;: that the 
instrument is merely hearsay testimony, the correctness of which has not 
been testified to, or in any way established. 

“But the said judge overruled said objections, and admitted the said 
paper in evidence, to which ruling the defendant then and there ex- 
cepted.” 

The witness also identified invoices of goods placed in the stock 
after the inventory and before the fire, amounting to $2,505.03, and also 
gave evidence as to sales made after the inventory and before the fire, 
the total of the inventory being thereby increased by additions and re- 
duced by sales to an ultimate total of $63,266.65. The plaintiff made no 
other proof of the goods lost or of their value. Other evidence by the 
defendant indicated the value of the goods in the stock at the time of 
the fire to have been less than $30,000, of which several thousand dollars 
worth were saved. 

There were othcr policies of insurance on the stock of goods, the 
defendant’s liability being less than a thirtieth of the entire loss. 
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It is clear that the so-called inventory made as testified to, not veri- 
fied, not supported by original data or by testimony that the inventory 
was in fact taken of stock actually on hand, or that the inventory is a 
correct statement of the stock of goods and its value, i. e., the 58 pages 
offered as an inventory, should have been excluded 

The amount of the verdict clearly indicates that the erroneous ad- 
mission of the so-called inventory was harmful error, for which the judg- 
ment is reversed. 

Browne, C. J., and Taylor, Ellis, and West, JJ., concur. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


HOME INS. CO. OF NEW YORK 
Vv. 


STRANGE. . (No. 9794.)* 


1. INSURANCE—AGENT—DELEGATION OF AUTHORITY. 
Generally agents of insurance companies authorized to contract for 
risks, receive or collect premiums, and deliver policies may confer upon 
a clerk or subordinate authority to execute the same powers; the service 
not being of a personal nature. 
(For other cases, see Insurance, Dec. Dig. § 89.) 


2. INSURANCE—NOTICE OF VACANCY. 

Notice of vacancy was sufficient when given to confidential employee 
and bookkeeper of agency for the insurance company, upon her assur- 
ance that she would take note of the notice, that it would be just as good 
as if one of the agency firm were in, and that she would notify the latter 
when he did come in. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


3. INSURANCE—NOTICE TO INSURED—COMMUNICATION TO 
COMPANY. 
Notice to the insurer’s agent is notice to the insurer, though not 
communicated to it 
. (For other cases, see Insurance, Dec. Dig. § 95.) 


4. INSURANCE—VACANCY—WAIVER. 


The condition that vacancy without company’s written consent shall 
avoid the policy is one which it can waive by express agreement or con- 
duct, and such waiver can be by the promise, failure, and conduct of the 
company’s authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


5. INSURANCE—FAILURE TO ASSERT FORFEITURE. 

If, after company had notice of purpose of insured to change use of 
building from dwelling to storage purposes, it failed to assert its right 
of forfeiturc, it waived such right. 

- (For other cases, see Insurance, Dec. Dig. § 390.) 


*Decision rendered, April 24, 1919. 123 N. E. Rep. 127. 
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Appeal from Superior Court, Grant County; Robert M. Van Atta, 
Judge. , 

Action by James B. Strange against the Home Jnsurance Company of 
New York. From judgment for plaintiff, defendant appeals. Affirmed 


John IH. Edwards, of Mitchell, and Condo & Browne, of. Marion, for 
appellant. ; 
Meade S. Hays, of Marion, for appellee. 


Nicos, J. This action was commenced -in the superior court of 
Grant county May 14, 1916, by the appellee against the appellant on a 
fire insurance policy, for damages for the loss of a building by fire; such 
building being a portion of the property covered by said policy. The 
policy contains the following provision: 

“Ii the premises described shall be occupied for other than farm 
purposes or if arly of the buildings described are now vacant, unoccupied, 
or uninhabited, or shall become vacant, unoccupied, or uninhabited, .and 
so remain for a pericd exceeding ten days, without written consent here- 
in, then * * * this policy shall be null and void. * * * This 
company reserves the right to cancel this policy or any. part thereof, 
by tendering to the assured the unearned prorate premium, after due no- 
tice to that effect,” etc. “The secretary or assistant secretary of the 
Western Farm Department, at Chicago, Ill, alone shall have authority 
to waive or alter any of the terms or conditions of this policy.” 

The amended complaint contains the following averment: 

“That, at the time said building No. 3 was insured, the same was 
being used as a dwelling house; that said building continued to be used 
by this plaintiff as a dwelling house until the 27th day of February, 1913; 
that upon said last-named date this plaintiff-informed the firm of Cushwa 
& Presnall, who were the duly acting and authorized agents of. said. de- 
fendant company at that time, that from and after the said 27th day of 
February, 1913, he would cease to use said building as a dwelling, but 
would use said building for storage purposes only, that the defendant 
company, we!l knowing the purposes and intentions of this plaintiff 
failed and neglected to cancel said policy, to return or offer to return 
to said plaintiff the unearned premiums on said building, or any~ part 
thereof, and failed and neglected to notify said plaintiff that the insur- 
ance on the said building would not continue to be in force or to inform 
him in any manner or form that said building was not fully protected by 
said policy; that no notice was ever given to this plaintiff that said policy 
was held to be null and void, or that said protection had been withdrawn 
by said defendant company, until after the said building had: been-con- 
sumed by iire on the 17th day of May, 1914; and that paintiff avers and 
charges that by reason of said company failing and neglecting to so 
notify said plaintiff or to tender back to him the unearned premiums or 
to cancel his policy, that said defendant company waived the provisions 
of the policy relating thereto.” 

The amended complaint was answered in two paragraphs, the first 
being a general denial, and the second averring in substance. that : 

“Plaintiff had not: performed all of the conditions of said policy in 
that after said policy was executed and delivered said building became 
vacant, and that the plaintiff, by due request and application therefor 
received two separate, distinct vacancy permits, the last of which expired 
December 9, 1912, prior to the alleged fire, and that no other permit had 
been applied for and that the builing was vacant at the time of the -fire: 
that as soon as the defendant learned of the vacancy of the said building. 
which was after said fire, it promptly offered plaintiff to return to hin 
the entire amount of premium paid by him covering said building, but 
that the plaintiff refused to accept the same.” . 
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The .appellee filed a reply to the second paragraph of- answer, and 
the cause, being at issue was submitted to the jury for trial, and a ver- 
dict for $1,200 was returned for appellant’s motion for a new trial, ren- 
dered judgment on the verdict in favor of the appellee and against ap- 
pellant, from which judgment this appeal is prosecuted. Overruling ap- 
pellant’s motion for a new trial! is. the only error assigned. 

{1] It appears by the evidence in this case that Cushwa & Presnall 
were the agents of the appellant insurance company at Marion, Ind., and 
had in their employ Miss Sue Wallace, who testifies that she was em- 
ployed as “general cffice girl, bookkeeper and policy clerk, and general 
office work.” She had been so employed with such agents for about 11 
years. It does not appear by the evidence that these agents were the 
agents of any other companies than the appellant. The appellee was the 
holder of a policy issued to him by the appellant through the office of 
their said agents Cushwa & Presnall, which policy covered the period. 
from June 7, 1910, to June 7, 1915, the amount of the insurance being 
$10,000, and the consideration therefor being $200, in installments as fol- 
lows, to wit; $50 cash; $50 July 1, 1912; $50 July 1, 1913; $50 July 1, 
1914. And all the installments due had been paid at. the time of the fire 
loss which is the occasion of this action. This insurance was upon three 
dwelling houses, upon other buildings such as barns, sheds, granaries, 
cribs, and other outbuildings, and upon personal property located in such 
buildings as appears by the policy and it does not appear that there was 
any difference in the rate of insurance upon the buildings whether the 
same were used as dwellings, or barns, or for storage purposes. On 
February 27, 1913, appellee went to the office of the said agents of the 
appellant and found Miss Wallace to be the only person in the office at 
that time. Tie made inquiry for either Mr. Cushwa or Mr. Presnall, and 
was informed by Miss Wallace that neither of the gentlemen were in 
the office, hut that she was looking for them to return soon, and she in- 
vited him to wait. He did wait until he was compelled to leave before 
their return, and when leaving he informed her that he had come to 
notify the appellant company that he would not use building No. 3, known 
in the policy as the hotel building, as a dwelling any longer, and that it 
would be uted for storage. She then informed him that she could take 
note of anything that he had, and it would be as good as if Mr. Cushwa 
were in, as she could notify him when he came in. She took a piece of 
paper and made a ncte of the matter and placed it on her desk. - Before 
that time appellee had been granted two vacancy permits for his build- 
ing, both of which had expired. After this date the building was used 
as storage for automobiles, tools, clover seeds, etc., and Dr. Mattson had 
stored some things in the building. The building was destroyed by fire 
May 17, 1914. It will be observed that after the conversation of Feb- 
ruary 27, 1913, between the appellee and Miss Wallace, and before the 
date of the destruction of the building by fire, the appellee paid another 
$50 installment of the premiums. Appellant contends that it was error 
to admit in evidence, over the objection and exception of the appellant, the 
conversation between Miss Wallace and the appellee James B. Strange, 
for the purpose of proving knowledge or notice to the appellant and 
waiver of the vacancy provision in the policy and the written consent by 
appellant, and contends that the position that Miss Wallace had with the 
firm was not such evidence of authority as would bind the appellant u 
any matter affecting the policy in suit. It is not disputed that the firm 
of Cushwa & Presnall were the duly appointed agents of the appellant 
and that they were fully recognized as such. Generally agents of insur- 
ance companies authorized to contract for risks, receive. and collect pre- 
miums, and deliver policies may confer upon a clerk or subordinate au- 
thority to execute the same powers. The service is not of such a per- 
sonal character as to come under the maxim, “Veligatus non potest dele- 
gare.” May on insurance, § 154; International Trust Co. v.. Norwich 
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Union Fire Ins. Co., 71 Fed. 81, 86, 17 C. C. A. 608; Hartford Fire Ins. 
Co. v. Josey, 6 Tex. Civ. App. 290, 25 S. W. 685; Steele v. Insurance Co., 
93 Mich. 84, 85, 53 N. W. 514, 18 L. R. A. 85; Continental Insurance Co. 
v. Ruckman, 127°Il). 364, 20 N. E. 77, 11 Am. St. Rep. 121; Bodine v. 
Insurance ‘Co., 51 N. Y. 117, 10 Am. Rep. 566; Pollock v. German Fire 
Ins. Co, 127 Mich. 460, 86 N. W. 1017; 22 Cyc. 1432; Cullinan v. Bowker, 
40 Misc. Rep. 439, 82 N.Y. Supp. 707. 

[2-5] The case of the International Trust Co. v. Norwich Union: Fire 
Ins. Co., supra. was one similar in principle to the instant case: The 
court says: 

“It does not follow that, because a person is employed by an agent 
of an insurance company rather than by the company itself, none of such 
person’s acts or representations are binding on’the company: It°is*cus- 
tomary for agents having charge of important agencies to employ per- 
sons to perform clerical and much other work in their office, and to as- 
sist them generally in the discharge of the various duties which such 
agents have to perform. The business of insurance could not well be 
transacted without such assistance, and all insurance companies ~ are 
doubtless well aware of the practice of employing them. It results. from 
this well-known business usage that acts done and information of. their 
duties should be held binding upon the companiés which they represent.” 

In that case one Shepard was the confidential employee: and book- 
keeper of the agency firm, and had been for some years serving apparent- 
ly in the same capacity as Miss Wallace in the instant case... In response 
to appellee’s inquiry as to what he should do in regard to the matter, 
after he had told her of his business, she was ready to assure him, and 
did assure him, that she could take a note of it, and that it would be just 
as good as if Presrall were in, and that she could notify him when he 
came in, and she took a piece of paper and made a-note of it.. This is 
such a common and accepted method of transacting business, particularly 
insurance business, that to question its validity would but beget a want of 
confidence in insurance business that the companies themselves could noi 
afford to have exist. It not ‘nfrequently happens that insurance agencies 
are incorporated, or that their business is done through trust companies 
organized not only for that purpose, but for other purposes as well, and 
that such business is transacted altogether by the clerical force; the 
president, manager, or other responsible officers of such corporation be- 
ing absent from the place of business much of the time. We hold that 
the notice given hy the appellee to Miss Wallace was notice to the agents, 
and through them to the company, that the building at the time was 
being used as a storage house instead of a dwelling, and that it was there- 
after to be so used. It has been held in this state that notice to the agent 
is binding upon the company, though not communicated to it. German 
Fire Ins. Co. v. Greenwald, 51 Ind. App. 469, 99 N. E. 1011. Appellant 
insists that the provision in the policy that, if the building should become 
vacant, unoccupied, or uninhabited, and so remain exceeding a period of 
ten days without the written consent of the company on the policy, the 
same becomes null and void, is a condition that cannot be waived by the 

‘agent. But it has been held that such provisions are stipulations in favor 
of the company which it can waive by express agreement, or by ‘its con- 
duct, and such waiver can be by the promise, failure, and conduct of the 
appellant’s authorized agent, and that the appellant is thereby estopped 
to deny such waiver. Continental Ins. Co. v. Bair, 116 N. E. 752. The 
appellant having had notice of the purpose of the appellee to change the 
use of the building so insured as aforesaid, it would not thereafter carry 
the risk, if it was its purpose not so to carry it, and failing so to do, it 
cannot now escape its liability upon this ground. It knew the fact about 
the change of use and of its right to declare a forfeiture by reason 
thereof, and it failed to assert its right, and the law regards it as having 
waived the same. York v. Sun Ins. Office. 113 N: E. 1021; Havens v. 
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Home Ins. Co., 111 Ind. 90, 12 N. E. 137, 60 Am. Rep. 689; Home Ins. 
Co. v. Marple, 1 Ind. App. 411, 27 N. E. 633. It does not appear by the 
policy that the company deemed the risk, when a building was used for 
storage purposes, greater than when it was used for a dwelling, as there 
seems to be no difference in the rate, the policy covering storage buildings, 
as well as dwellings, so that the right of forfeiture seems to be tech- 
nical rather than substantial. Claiming the right of forfeiture, it could 
have returned the unearned premium and elected to declare the policy 
forfeited, but, instead of doing this, it collected another premium after 
the notice aforesaid and before the fire. It could not wait until after the 
loss, and then claim exemption from the payment for such loss because 
of the forfeiture of conditions of the policy of which it had notice. 
Phoenix Ins. Co. v. Boyer, 1 Ind. App. 329, 336, 27 N. E. 628. 

[6] Appellant claims that the court erred in refusing to admit in 
evidence the appellant’s Exhibit No. 8, which was a letter written by ap- 
pellee to appeliant company. This letter was written in negotiations for 
compromise, but contains the following statement: “Feeling that I also 
was in some sense to blame”—which appellant contends was a statement 
of an independent fact not necessary to the negotiations in compromise. 
Even if this were error, such error was made harmless by the evidence of 
H. L. Cushwa, witness for the appellant, who testified to the same ad- 
mission made by the appellee to him, and this admission is not denied by 
appellee. An error in excluding evidence is harmless where such evi- 
dence is admitted at another time or in another form. Boxell v. Bright 
National Bank, 184 Ind. 631, 112 N. E. 3; American, etc., Co. v. Widiger, 
114 N. E. 457; Koehler v. Harmon, 52 Ind. App. 315, 98 N. E 1009; 
Brinkman v. Pacholke, 41 Ind. App. 662, 8&4 N. E. 762. 

We find no available error. 

Judgment is affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE DrvisioN, First DEPARTMENT. 


BLASIUS et AL. 
v. 


HARTFORD FIRE INS. CO. 


1. DISCOVERY—PERSONS WHO MAY BE EXAMINED—“MAN- 
AGING AGENT.” 


An insurance agency, which is only one of ten agencies soliciting 
insurance for defendant in the city and which emplpoys no subagents, has 
no general authority and no power to pay. losses or compromise claims, 
and solicits insurance for six other companies, is not a “managing agent’ 
of the defendant, within Code Civ. Proc. § 872, providing for ex- 
amination of defendant’s managing agent before trial. 

(For other cases, see Discovery, Dec. Dig. § 49.) 


(For other defifinitions, see Words, and Phrases, First and Second 
Series, Managing Agent.) 


*Decision rendered, May 2, 1919. 175 N. Y. Supp. 709. 
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2. DISCOVERY—EXAMINATION BEFORE TRIAL — PERSONS 
SUBJECT TO EXAMINATION—PERSONAL KNOWLEDGE. 


In action on insurance policy, an order for examination before trial 
of officers of insurance agency, where such officers did not become such 
until long after the transaction involved took place, and had no personal 
knowledge thereof, was improper. 


(For other cases, see Discovery, Dec. Dig. § 49.) 
Shearn and Smith, JJ., dissenting. 


Appeal frem Special Term, New York County. 

Action by Michael Blasius and another against the Hartford Fire 
Insurance Company. From an order vacating an order for examina- 
tion of defendant before trial, plaintiffs appeal. Affirmed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Shearn, 
JJ. 


Franklyn M. Silverstein, of New York City, for appellants. 

Foley & Martin of New York City (Patrick J. Dobson, of New York 
City, of counsel, and William J. Martin, of New York City, on the brief), 
for respondent. 


CLarKF, P. J. The defendant is a foreign corporation, authorized to 
do and doing business in this state. The order for examination provided 
that the said Hartford Fire Insurance Company appear by its managing 
agent, Vessel Agency, Incorporated, and that said Vessel Agency, In- 
corporated, appear thereat by Howard Hampton, its secretary and treas- 
urer, William A. Hamilton, its vice president, and Charleg.S. Elder, its 
managing agent, and submit to an examination concerning the matters 
set forth. It is claimed that the Vessel Agency, Incorporated, a domestic 
corporation is the managing agent of the defendant, and therefore that 
it is proper to examine it by its officers as an examination before trial 
of the defendant. 


{1] Passing the anomaly of examining the officers of one corpora- 
tion not a party to the action under the pretext of examining the cor- 
poration which is a party to the action, the first question to be determined 
is whether the Vessel Agency, Incorporated, is the managing agent of the 
Hartford Fire Insurance Company. I am satisfied that it is not; it is 
merely a soliciting agent for the placing of insurance. There are 300 of 
such agents of the Hartford Fire Insurance Company in this state, 10 of 
them in the city of New York. Not only is the Vessel Agency, Incor- 
porated such soliciting agent of the Hartford Fire Insurance Company, but 
it is also the soliciting agent of six other insurance corporations, foreign 
and domestic. For the defendant and for these other companies it merely 
has an authority to procure and effect insurance, employs no subagents, 
and has no general authority. It has no general power to pay losses or 
compromise or settle claims. Within the well-settled rules, it seems to 
me, there is no warrant for holding that it is the managing agent of the 
defendant in this state. 


[2] Further, the purpose of an examination before trial is to ob- 
tain evidence to use upon the trial. It appears that the officers of the 
Vessel Agency, Incorporated, who are required to be examined, did 
not become such officers until long after the transaction desired to be 
inquired into and have no personal knowledge thereof. It is obvious, 
therefore, that they can give no personal testimony of the transactions 
to be. inquired into, and therefore they can give no testimony which 
can be used upon the trial. 
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If, therefore, it be ever possible to examine a corporation not a 
party to the suit under the guise of examining another corporation 
which is a party to the suit, facts are not presented in this case which 
would warrant such proceeding. 

The order appealed from is right, and should be affirmed, with $10 
costs and disbursements to the respondent. Order filed. 

Dowling and Page, JJ., concur. 


SHEARN, J. (dissenting). Appeal by plaintiffs from an order va- 
cating an order for the examination of the defendant insurance com- 
pany by its alleged managing agent, a corporation called the Vessel 
Agency, Incorporated, which managing agent is directed to appear by 
certain of its officers and to produce papers for use upon the examination. 

The action in its present form is made up of two actions separately 
begun growing out of the defendant’s policy of fire insurance on a 
steam yacht owned by the plaintiffs, which actions were consolidated 
on the defendant’s motion. Of the two actions so consolidated 
the examination sought is confined to action No. 1, based upon the 
plaintiffs’ claim that the defendant was guilty of a breach of an alleged 
election on its part made after the fire, pursuant to a provision therefor 
in the policy, to repair the damaged vessel. The order was obtained after 
the actions were consolidated, but while an appeal was pending from the 
order of consolidation. The ground upon which the order for the ex- 
amination was vacated was that it did not appear that the Vessel Agency, 
Incorporated, was a managing agent of the defendant. 

It is contended by the defendant that the Vessel Agency, Incorpo- 
rated, is merely one of a large number of agents employed by the defend- 
ant in the city of New York to solicit insurance, and that the agent is 
not vested with any such general discretion in the conduct of defendant’s 
insurance business as to constitute it a managing agent as that term is 
ordinarily c@fstrued. Plaintiffs’ proof in support of its claim that the 
agent is a managing agent is set forth in the affidavit of plaintiffs’ at- 
torney, which recites many items of evidence which, it is contended, es- 
tablish plaintiffs’ contention. Many of these items are without special 
significance. Three of them, however, are very much in point. One is 
that there is attached to the policy a rider which contains substantial 
portions of the policy contract. At the place where such rider is pasted 
to the policy there is stamped with a rubber stamp the following: 

“The form attached is made a part of this contract. 

“The Vessel Agency, O. E. C.” 

If the agent had the power to agree upon the incorporation into the 
policy of substantial provisions, as is to be inferred from this proof, it 
had much wider discretion concerning the defendant’s business than 
would be possessed by an ordinary agent empowered to solicit insurance. 
The plaintiffs’ claim was addressed to the Vessel Agency, which replied 
therto in part as follows: 

“We beg to acknowledge receipt of your favor of the 20th instant, 
relative to above, and in reply wish to advise you that we did not accept 
any abandonment; in fact, there can be no abandonment under our poli- 
cy. 

It is to be inferred from this that the agent, in the ordinary con- 
duct of its business and handling a claim against the defendant, assumed 
that it had the power to accept an abandonment of the policy, but con- 
tended that there was no abandonment because it had not accepted same. 
While an agent’s authority may not be proved by the agent’s declaration, 
this letter is significant, and entitled to weight upon such a practice mo- 
tion as this, in view of the fact that the defendant submits no evidence 
whatever in the shape of an affidavit of any official to show that the Ves- 
sel Agency did not have power to accept an abandonment, or that the let- 
ter was written under defendant’s instructions, or, in fact, that the Vessel 





Fire.] Globe & Rutgers F. I. Co. v. Warner Sug. Rfg.Co. 69 


Agency was not the defendant’s managing agent. It is further shown 
that plaintiffs’ proofs of loss were filed with the Vessel Agency and re- 
tained by it, notwithstanding the fact that the policy provided that proofs 
of loss should be sent directly to the company. It therefore seems to me 
that, in the absence of any proof in the shape of affidavits of any official 
of the defendant to controvert the claim that the Vessel Agency is the 
defendant’s managing agent, or to explain that these discretionary powers 
exercised by the agent were under defendant’s direction and control, the 
inference is strong that the Vessel Agency was intrusted with such wide 
discretionary powers in the conduct of defendant’s business in the city of 
New York as to constitute it a managing agent within the meaning of 
section 872 of the Code of Civil Procedure. 

Moreover, it is peculiarly appropriate that the managing agent be 
produced for examination in this case, because it appears that the busi- 
ness in question was conducted with it, and the information sought is 
much more likely to be elicited from the managing agent than from any of 
the officers of the defendant foregin corporation. The counterproof that 
the present officers of the managing agent were not officers at the time 
of the transactions, and thé claim that they have no personal knowledge 
thereof are not sufficient to defeat the examination for they should at any 
rate be able to produce, identify, and explain the papers filed with the 
Vessel Agency and required to be produced upon the examination. The 
examination is not oppressive or vexatious, and appears to be sought in 
good faith. To deny it merely aids the defendant in hindering the plain- 
tiffs in the progress of their action and covering up facts which, if true, 
are material and relevant. 

Order appealed from should be reversed, with $10 costs and dis- 
bursements, and the order directing the examination should be re- 
instated. 

Smith, J., concurs. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT 


GLOBE & RUTGERS FIRE INS. CO. 
uv. 
WARNER SUGAR REFINING CO* 


1. INSURANCE—AGENCY FOR INSURED. 

An insurance broker, authorized generally to negotiate explosion in- 
surance for a refinery, was a general agent of the refinery, and his se- 
curing a policy for it was within th apparent scope of his authoriy, 
where he had previously secured similar policies. 

(For other cases, see Insurance, Dec. Dig. § 96.) 


3. ae ON POLICY—QUESTIONS FOR JURY 


In action to recover earned premiums on canceled policy of explosion 
insurance, whether insured gave his broker certain secret instructions, or 
whether insurer was justified in relying upon the broker’s apparent au- 

<nulicinniiathatiagpndiciame say neistecscpa beep ras eae cg eat ata i RAMA 


*Decision rendered, May 2, 1919. 176 N. Y. Supp 3. 
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thority, held, under the testimony as to the giving of such instructions by 
certain officers of the insured, and the failure to mention them by the 
president of insured in his testimony, questions of fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 188[3].) 


4. INSURANCE—ACTION ON POLICY—QUESTIONS FOR JURY 

—RATIFICATION. 

In action to recover premium on canceled insurance policy pro- 
cured by a broker contrary to secret instructions of insured, whether the 
retention of the policy by the insured for two months was a ratification 
of the agent’s acts, was a question of fact for the jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


Shearn and Smith, JJ., dissenting. 


Appeal from Trial Term, New York County. 

Action by the Globe & Rutgers Fire Insurance Company against the 
Warner Sugar Refining Company. From a judgment for defendant, 
plaintiff appeals. Reversed, and new trial ordered. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Shearn, 
JJ. 


McLean & Hayward, of New York City (Edward A. Freshman, of 
New York City, of counsel), for appellant. 

Carmody & Kellogg, of New York City (J. A. Kellogg of New York 
City, of counsel), for respondent. 


Pace, J. The action is to recover earned premiums at the short 
rate on canceled policy of explosion insurance. The following facts 
were stipulated: 

“That during the month of May, 1917, and for some time prior there- 
to, one Clarence T. Birkett, had been and was an insurance broker carry- 
ing on a general insurance brokerage business. That during the month 
of April, 1917, the defendant placed with the said Clarence T. Birkett, an 
order for explosion insurance to cover its refinery property at Edgewater, 
N. J., in the total amount of $3,500,000. That said Clarence T. Birkett 
thereafter, and prior to the Ist day of May, 1917, obtained binders for 
such explosion insurance, in amounts sufficient to cover the sum stated 
from various insurance companies with which he dealt, among which the 
plaintiff was one. That on or about May 7, 1917, the plaintiff delivered to 
said Clarence T. Birkett its insurance policy covering the same subject 
and between the same parties as the binder issued by plaintiff and re- 
ferred to in the last preceding [clause], namely in the amount of $1,- 
000,000, and insuring the defendant upon its property situate at Edge- 
water, N. J., from direct loss and damage by explosion for a term of one 
year, beginning at noon May 1, 1917, and ending at noon May 1, 1918.” 

Upon the trial plaintiff proved that for a number of years, Birkett 
had acted as agent and-broker for defendant in securing, placing, and 
canceling insurance; that prior to May 1, 1917, defendant had nego- 
tiated and secured other insurance with the plaintiff, through Birkett; 
that Birkett returned the policy for cancellation on June 28, 1917, and 
asked that the pro rata be charged; that plaintiff refused to cancel 
at that rate, and demanded the customary short rate, which for this 
period was 30 per cent. of the premium; that Birkett thereupon left 
the policy for cancellation, and that demand for payment was made on 
the defendant and refused. On behalf of the defendant there was 
testimony that it had given Birkett instructions (which were not dis- 
closed to plaintiff) to place the risk only with companies which also had 
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issued or would issue fire insurance policies on the property. Such fire 
insurance being under negotiation with the plaintiff at the time the 
explosion policy was issued, but who thereafter declined it. 


[1] There are two legal questions presented by these facts: (a) 
Was the defendant bound by the acts of Birkett in negotiating the in- 
surance on its behalf with the plaintiff? (b) If the act of Birkett was 
unauthorized was it ratified by the retention of the policy until June 
28, 1917? Birkett was concedely employed by the defendant to pro- 
cure insurance against loss by explosion. Therefore he had general 
authority to negotiate for and receive the particular kind .of «a spolicy, 
on the defendant's behalf, that negotiated for and -received fromthe 
plaintiff; he had theretoefore negotiated for and received policies from 
the plaintiff on behalf of the defendant covering other -and different 
risks. When he negotiated with he plaintiff, he was acting within the 
apparent scope of his authority. 


[2] It is true, asa general rule, that a third person dealing with an 
a should ascertain the agent’s ‘authority or deal with him at his 
peril , and— 

“that a special agent * * * cannot bind the principal, where he acts 
outside the scope of his authority; but that rule is subject to this qualifica- 
tion, that where an agent is intrusted to do a particular kind of business 
he becomes, as between the principal and parties dealing with him, the 
general agent for the transaction of that business; and his acts, as be- 
tween his principal and strangers, in that particular line, will bind the 
principal, although he violates some private instructions given by his 
principal not known to the public.” Cox v. Albany Brewing Co., 56 Hun, 

, 10 N. Y. Supp. 213; Stahlberger v. New Hartford Leather Co., 92 
Hun. 245, 36 N. Y. Supp. 708; Newman v. Lee. 87 App. Div. 116, 84 N. 
Y. Supp 106; Cohen v. Goldstein, 128 N. Y. Supp. 69. 

The reason for this rule is obvious. No man is at liberty to send a 
man forth to deal for him, with secret instructions as to the manner in 
which he is to execute his agency, which are not communicated to those 
with whom he deals and then when his agent has deviated from those 
instructions to say that he was a special agent, that the instructions were 
a limitation upon his authority, and those that dealt with him acted at 
their peril. If the principal deemed the transaction to his advantage, the 
instructions would remain a secret, and he would obtain the benefit. 
If in his opinion it was otherwise, he could escape liability. 


[3] The other party would then be subjected to the hazard of the 
transaction being set aside or affirmed for reasons of which he had no 
knowledge and of which he could not take a like advantage. In the in- 
stant case, if there had been an explosion upon the defendant’s prop- 
-erty between the dates of the issuance of the policy and of its cancella- 
tion, the defendant could have recovered under the policy and the plain- 
tiff could not have escaped liability by showing that it had not also 
insured against fire, and that the agent had no authority to negotiate for 
one without the other, for the plaintiff knew of no such limitation of his 
authority. Whether these instructions were given was not entirely free 
from doubt. Although Birkett and the vice-president of the defendant 
testified that such instructions were given, the president of the defendant, 
who was present at the conversation, did not mention them in his testi- 
mony. 

[4] If there was any question as to whether the instructions were 
given to the agent or whether the plaintiff was justified in relying upon 
his apparent authority, they would’ be questions of fact for the jury. 
Even if the instructions were given, and the authority of the agent 
was limited thereby, it was, at least, a question of fact for the jury to 
determine whether the retention of the policy by the defendant until June 
28th was not a ratification of the agent’s act. 
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The judgment should be reversed, and a new trial ordered, with costs 
to appellant to abide the event. Order filed. 
Clarke, P. J., and Dowling, J., concur. 


SHEARN, J. (dissenting). Appeal by plaintiff from a judgment dis- 
missing the complaint, entered upon a verdict directed by the court, in 
an action to recover a premium alleged to be due by the terms of a poli- 
cy of insurance claimed to have been issued by the plaintiff to the de- 
fendant, insuring the latter against loss or damage by explosion to the 
amount of $1,000,000. 

The transaction was conducted entirely by one Birkett, an inde- 
pendent insurance broker. Although Birkett is continually referred to 
by plaintiff's counsel as a sort of general agent of the defendant, upon 
which supposition there is brought forth the familiar line of cases with 
regard to appearance of authority, Birkett had no connection whatsoever 
with the defendant, except that he had previously placed insurance of 
various other kinds for the defendant, as had other brokers. Birkett ‘had 
also acted for the plaintiff in placing insurance in its behalf and deducted 
his commissions from the premiums paid. This relation had been an 
extensive one, and had aggregated payments of approximately $5,000 
during the year preceding the controversy in question. The defendant 
was the owner of a large sugar refinery at Edgewater, N. J. Shortly 
after the outbreak of the war with Germany, explosion insurance for 
the first time began to be written to a considerable extent in this country. 
Birkett initiated the negotiations by going to the defendant and proposing 
that it take out insurance against damage by explosion. What followed is 
partly shown by stipulation of facts entered into by the attorneys for the 
respective parties, set forth on pages 118 and 119 of the record. But 
this stipulation does not purport to set forth all of the facts, and, as 
shown by the uncontradicted testimony in behalf of the defendant, it 
omits facts of controlling importance. 

Birkett’s conversation was first had with the president of the defend- 
ant, Mr. Warner. The conversation was general, and Warner said that, 
if Birkett could get a rate of 30 to 33, the defendant would take $3,000,- 
000. The matter was turned over to the defendant's secretary, Bell, who 
authorized the broker to procure explosion insurance to the amount of 
$3,500,000, but with the specific instruction that it should only be placed in 
such companies as would also assume that risk of loss by fire. This was 
a matter of practical importance to the defendant, for in case of an 
explosion followed by fire it might be difficult for the insured to establish 
how much of the damage was caused by the explosion and how much by 
fire. Birkett testified: 

“T went to-my office and gave the order to our placer to place $3,500,- 
000 explosion insurance on the Warner Sugar Refining Company.” 

It appears that Birkett was then taken ill, had an operation, and was 
away from his office for two or three weeks. It does not appear that 
he informed his employees of the restrictive nature of the defendant’s 
order for insurance.. One of his employees named Charles Warner, 
applied to the plaintiff for $1,000,000 explosion insurance on the defend- 
ant's property on April 14th (the negotiations were started about April 1, 
1917), and the plaintiff issued a binder and delivered it to Birkett’s rep- 
resentative, who took it away with him at the time he made the applica- 
tion. No information was conveyed to the defendant concerning the 
insurance or issuance of the binder. On or about May 1, 1917, the plain- 
tiff delivered to Birkett’s office its insurancee policy for a term of one 
year, beginning noon, May 1, 1917. Thereafter, and at some date not 
clearly established, but before Birkett’s return from his vacation or ill- 
ness, the policy was sent to the defendant and was put among its papers 
by. some office employee. It did not come to the attention of any of de- 
fendant’s officers until about June 28, 1917, when defendant’s secretary, 
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Bell, had his attention called to it, and noticed that the policy was fur- 
nished by a company which had not written fire insurance upon the pro- 
perty. He immediately called up Birkett, and was assured by Birkett 
that the company would write the fire insurance. He replied that he must 
have definite advice about the fire insurance, or the explosion policy would 
have to be returned. The broker interviewed the officers in regard to the 
issuance of the fire insurance, and the plaintiff refused to issue it. The 
next day, immediately upon being advised that the plaintiff would not 
write. the fire insurance, the policy in suit was returned by defendant’s 
secretary to the broker, who afterwards delivered it to the plaintiff. 

The plaintiff contends that as the broker was authorized to procure 
explosion insurance, and so far as plaintiff was concerned had appar- 
ent authority to make the contract of insurance, plaintiff's rights can- 
not be affected by any secret instructions given by the defendant to 
the broker. As pointed out, there was no evidence warranting a find- 
ing that Birkett was in any sense a general agent of the defendant. 
As a general rule, agents can bind a principal only within the limits of 
the authority conferred. The exception to the rule is where there is an 
appearance of authority. But for the appearance of authority the princi- 
pal is responsible only so far as he has caused that appearance. Edwards 
v. Dooley, 120 N. Y. at page 551, 24 N. E. 827. There is absolutely noth- 
ing in this case to show that the defendant caused any appearance of au- 
thority in Birkett. Ele was merely an independent insurance broker who 
persuaded the defendant that it was desirable to take out explosion in- 
surance. True, he had written other insurance for the defendant, but so 
had other brokers. It may be that if the defendant had made Birkett its 
general insurance broker, and that if he had for a considerable period of 
time handled all of its business in a manner giving the appearance of au- 
thority and discretion, the defendant, by thus permitting him to be held 
out as its general insurance broker, might be held to have caused an ap- 
pearance of authority on which insurance companies dealing with the 
broker might have relied. But this is not such a case. On the contrary, 
we are dealing with an ordinary independent insurance broker. Such a 
broker is a special agent for a single object, and he cannot bind the prin- 
cipal beyond the limit of his authority. 9 Corpus Juris, 524. One who 
deals with stich a broker is dealing with a special agent, specially au- 
thorized for that transaction, and is put on inquiry as to the extent of the 
agent’s authority and deals with him at the risk of his authority being 
exceeded. Nester v. Craig, 69 Hun, 543, 23 N. Y. Supp. 948; Molloy v. 
Whitehall Portland Cement Co., 116 App. Div. 839, 843, 102 N. Y. Supp. 
363. The rule contended for by the plaintiff would mean that a business 
man who employs a broker to obtain insurance, say, only in old line 
companies, and especially excludes Lloyds, could have foisted upon him 
against his will a Lloyds policy, simply because he had authorized the 
broker to obtain ‘insurance. 


The only possible ground upon which liability could be held to have 
been imposed upon the defendant in this case is that of ratification, 
growing out of the fact that it retained the policy for 24 hours after 
it learned that it was issued by a company that did not insure the de- 
fendant against fire loss. Of course there could be no ratification 
without knowledge, and therefore the defendant could not be said to 
have ratified the broker’s act by reason of the fact that the binder: was 
held by the broker for three weeks without its knowledge, or that the 
policy had been received by a clerk, and put in the defendant’s papers 
without the knowledge of any of its officers or managers. But there was 
no ratification in holding the policy for 24 hours, for it was held simply 
to enable the broker to get the plaintiff to insure against fire, as he stated 
that he could do, and the policy was promptly returned when the plain- 
tiff refused such insurance. 

It is contended by the plaintiff that, as it is stipulated that Birkett 
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had authority to apply for explosion insurance, and as’ it appears that 
the defendant would be liable, but for the limitations placed upon the 
broker’s authority, and as these limitations are established by the tes- 
timony of interested witnesses, their credibility was involved, and it 
should have been submitted to the jury to determine whether in fact 
such secret instructions were given. This question would not ordinarily 
arise, because the plaintiff would have to prove the actual authority 
conferred, and this was covered prima facie by the stipulation. I think 
that, as no attempt whatever was made to impugn the credibility of these 
witnesses, and as there is nothing to contradict their testimony, and as 
their testimony is so entirely reasonable, and in accord with the proba- 
bilities and the acts of the parties, it should be held conclusive under the 
rule in Hull v. Littauer, 162 N. Y. 569, 57 N. E. 102. 

The judgment should be affirmed, with costs. 

Smith, J., concurs. 


‘ 
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COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN, 


STANDARD FIRE INS. CO. OF HARTFORD, CONN., 
v. 


BUCKINGHAM. (No. 6063.)* 


3. INSURANCE—FIRE INSURANCE—REMOVAL OF GOODS. 

Where a fire insurance policy provides that goods are covered only 
while they remain in the place where they were when insured, in the 
absence of a statute, no recovery can be had if they are moved elsewhere 
without the consent of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 327.) 
4. — INSURANCE—CONDITIONS—CAUSE OF 
SS. 


If as a matter of fact the removal of insured goods from one town to 
another did not contribute to bring about the destruction of such goods 
by fire, the insurer would be liable for loss in the latter town, under Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 4874a, although policy provided 
that goods were covered only while in place where they were when in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


9. INSURANCE--AUTHORITY OF AGENT—EVIDENCE. 


The fact that a fire insurance agent has the policies of an insurance 
company signed by its officials, to become effective when countersigned 
by an agent, is sufficient evidence of agency for such company. 


(For other cases, see Insurance, Dec Dig. § 76.) 
10. INSURANCE—AUTHORITY OF AGENT—SCOPE. 

In the absence of information that an agent has no authority to 
write fire insurance except at the place where his office is located, an in- 


*Decision rendered, March 26, 1919. Rehearing denied May 7, 1919. 
211 S. W. Rep. 531. 
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sured may presume that he does have authority to cover property located 
elsewhere. 


(For other cases, see Insurance, Dec. Dig. § 78.) 


11. INSURANCF—REFORMATION OF POLICY—MUTUAL MIS- 
TAKE—FRAUD. 


Where one leaving Fl Paso for Waco, Tex., had goods which he 
desired covered by fire insurance, and an agent in El Paso issued a policy 
to him to cover the goods in El Paso, and told him that the policy would 
cover the goods when moved from El Paso to Waco, which the policy 
did not in fact do, insured was entitled to recover for loss of the goods 
by fire in Waco on the ground of mutual mistake, in that the policy did 
not express the real contract made, or, on the ground that the same was 
the result of a mistake on the part of the insured and legal fraud on the 
part of the agent. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Appeal from McLennan County Court; James P. Alexander, Judge. 

Action. by C. C. Buckingham against the Standard Fire Insurance 
Company of Hartford, Connecticut. From a judgment in favor of plain- 
tiff, defendant appeals. Affirmed. 


Sleeper, Boynton & Kendall, of Waco, for appellant. 
W. B. Carrington and W. L. Eason, both of Waco, for appellee. 


Jenxins, J. On July 1, 1917, appellant issued to appellee a Standard 
Fire Insurance policy on his household goods then stored in a warehouse 
in El Paso, Tex., while located and contained in said warehouse and not 
elsewhere. Appellee removed these goods from El Paso and stored them 
in a warehouse in Waco, Tex. On December 26, 1917, they were des- 
troyed by fire. Appellee brought this suit to recover on said policy. He 
alleged, in substance, that appellant’s agent, who issued the policy, was 
notified at thé time that it was the purpose of appellee to remove said 
goods from El Paso to Waco, and there store them in a warehouse; 
that the goods were to be shipped by the El Paso Storage Company, but 
that they were unable then to say when such shipment would be made; 
that at the time of the issuance of said policy it was agreed between ap- 
pellee and appellant’s El Paso agent that the policy should protect ap- 
pellee’s goods after their removal to Waco, and that said agent agreed 
to take all such steps and to make all such notations upon his record as 
would fully protect appellee in the event of loss by fire after the removal 
of said goods to Waco; and that he would give his company stich notice 
as might be required by reason of such change. Appellee alleged that he 
relied upon the promise of said agent to protect him as aforesaid, and 
that in view of such agreement it was the duty of appellant’s agent, when 
said property was removed, to issue to appellee a slip called a “rider,” 
agreeing to said removal, and forward the same to appellee to be attached 
to such policy, and to notify his company of his act in this regard, and 
that said agent agreed that he would ascertain from the El Paso Storage 
Company when said goods were shipped from El Paso to Waco; it then 
being made known to said agent that appellee was leaving El Paso in 
advance of said shipment. 

Appellee alleged that as a matter of fact the said agent did intend to 
carry out the agreement so made with the plaintiff, so as to provide 
therein protection to appellee upon the removal of said property as afore- 
said and that there was no intention to limit the risk to loss in El Paso; 
and that the failure of appellant’s agent to issue said rider or permit, or 
to provide in said policy for such removal was on account of a mistake of 
the draftsman in drawing up said policy; and that as the same wae 
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drawn it did not express the true agreement between the parties; and 
that the failure to issue said rider was an oversight on the part of said 
agent. Appellee further alleged that he supposed that said policy pro- 
vided for the removal of said goods from El Paso to Waco, and that he 
was prevented from reading said policy further than to ascertain that it 
was a policy for $500 on his goods, by the assurance of said agent that the 
policy was all right and in accordance with their agreement as afore- 
said; and that he would be fully protected after the removal of his goods 
to Waco; and that the failure of said policy to express the real agree- 
ment was occasioned by the mutual mistake of said agent and of appellee. 

Appellee further alleged that if the failure of said policy to provide 
for his protection in accordance with said agreement was not a mistake 
upon the part of said agent, then the act of said agent in not issuing 
said policy in accordance with said agreement, and in not afterwards tak- 
ing such steps as were necessary to protect appellee after removal of his 
goods, was a fraud on the part of said agent. 

Appellant, in addition to general demurrer and general denial, al- 
leged that this suit was upon a written policy, setting out the same, and 
that appellee had breached the conditions of said policy by removing his 
goods from El Paso to Waco without the written consent of appellant. 

The case was submitted to a jury upon the following charge: 

“You are instructed that if you find from a preponderance of the 
testimony in this cause that Wm. B. Eisenberg, the representative of 
Anderson Filler, the agent of the insurance company at El Paso, agreed 
with plaintiff to insure his property and protect the same against loss by 
fire after its removal from El Paso to Waco, then you will find for plain- 
tiff for the actual cash value at the time of the fire of the insured pro- 
perty, if any, which was destroyed by fire. 

“On the other hand, if you do not find that said agent at El Paso 
agreed to protect said property against fire after its removal to Waco, 
then you will find for defendant. The burden of proof in this case is 
upon the plaintiff to establish his case by a preponderance of the testi- 
mony; and, unless he has done so, you will find for the defendant. 

“You are the exclusive judges of the credibility of the witnesses, 
and of the weight to be given to their testimony, but the law you are to 
receive from the court, which is herein given you, and you must be 
governed thereby.” 

The jury returned a verdict in favor of appellee, thereby finding that 
the allegations of his petition were true. The testimony is sufficient to 
sustain such finding. ‘ 

The appellant filed a motion for a continuance, to obtain the testi- 
mony of Wm. B. Eisenberg, the representative of its agent at El Paso, 
who issued the policy, and Miss Mary Duden an employee in the office 
of said agent at El Paso, and assigns error upon the action of the court 
in overruling said motion for continuance. 

{1, 2] We overrule this assignment of error, for the reason, as to 
said Eisenberg, his deposition was taken in this case, and in reply to 
interrogatories he stated fully his version of the conversation between 
appellee and himself at the time said policy was issued, denying the 
version of said conversation as alleged by appellee, and as testified to by 
him at the trial of this cause. As to the other witness, Miss Mary 
Duden, no diligence is shown. Appellee’s original petition set forth his 
version of the conversation at the time said policy was issued. Miss 
Duden was an employee of appellant in its office at El Paso, and if she 
was present and heard said conversation and would have testified in 
reference thereto, as alleged by appellant, appellant should have taken her 
deposition. 

Appellant assigns error upon the admission of the testimony of ap- 
pellee as to the agreement between himself and Eisenberg, the same hav- 
ing been objected to upon the ground that it was sought thereby to con- 
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tradict or vary the terms of the written instrument sued upon. The 
ee and answers with réference to this conversation were as fol- 
ows: 

“Q. What conversation did you have with Mr. Eisenberg, the agent? 
A. I went in there, and Mr. Eisenberg was not in, and I waited until 
he came in, and I told him that I had moved my furniture to R. L. 
Daniel’s warehouse in El Paso, in the seventh block, Texas street, 
and told him I wanted to insure the property for $500, and expected to 
move to Waco in a short time, and wanted him to cover my property if it 
was _— here, and that I did not know exactly when it would be 
moved. 

“Q. What did the agent, Eisenberg, say to you? A. He told me he 
would look after my interest there, and cover me when the property 
was moved to Waco. I told him I wanted him to be sure to do so, and 
notify his company to do anything else necessary to protect me. He 
told me that he would look after my interest fully, and that I need not 
worry. I told him that I was leaving there, and did not know exactly 
when I was go‘ng to move, and he said that he would take care of it, and 
I relied on him.” 

This testimony raises the same issue of law as is raised by appellant 
in its assignment of error as to the refusal of the court to peremptorily 
instruct the jury to return a verdict for appellant; that is to say, if this 
testimony was not admissible, there was no legal testimony before the 
court upon which appellee could recover, as the policy provided for in- 
surance on the property only while in the warehouse at El Paso, and it 
was destroyed by fire in a warehouse in Waco. 

[3] The general rule of law is that where a policy, as in this in- 
stance, provides that the goods are covered only while they remain in 
the place where they were when insured, no recovery can be had if they 
are moved elsewhere without the consent of the insurer. 

[4] Appellee urged that this rule does not now apply in this state, 
on accqunt of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, which reads 
as follows: 

“No breach or violation by the insured of any of the warranties, con- 
ditions or provisions of any fire insurance policy, contract of insurance, 
or application therefor, upon personal property, shall render void the pol- 
icy or contract, or constitute a defense to a suit for loss thereon, unless 
such breach or violation contributed to bring about the destruction of the 
property.” 

We are of the opinion that this statute would apply to the facts in 
the instant case, if as a matter of fact the removal of the goods from El 
Paso to Waco did not contribute to bring about the destruction of the 
property. Ins. Co. v. Southern Trading Co., 205 S, W. 352; Ins. Co. v. 
Nelms, 184 S. W. 1094; McPherson v. Ins. Co., 185 S. W. 1055. 

[5] But whether or not such act contributed to the destruction of 
the property we do not find it necessary to decide in the instant case, 
for the reason that we think that judgment of the trial court herein 
should be affirmed, independent of the provisions of the statute above set 
out. It is true, as asserted by appellant, that all oral agreements prior 
to the execution of a written contract are presumed to have been em- 
bodied in such contract. Ins. Co. v. Prather, 25 Tex. Civ. App. 446, 62 
S. W. 89; Casualty Co. v. Thomas, 178 S. W. 603; Keller v. Ins. Co., 
27 Tex. Civ. App. 102, 65 S. W. 695; Ins. Co. v. Post, 25 Tex. Civ. App. 
428, 62 S. W. 140. This presumption, however, is not conclusive, but 
may be rebutted by showing that the agreement by reason of mutual 
mistake, fraud, or accident failed to embody all of the terms of the 
contract actually made, and reformation of such an instrument may be 
had where there was a mistake on the part of one of the parties and 
fraud on the part of the other. Casualty Co. v. Thomas, supra. 

(6, 7] Appellant alleged that its El Paso agent had no authority to 
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make any such. agreement as was alleged by appellee. It is immaterial 
whether or not an agent has actual authority to make a contract, if he 
has apparent authority so to do. Instruction by the principal of such 
agent not to make a given contract are immaterial, where the contract 
is within the apparent scope of the agent’s authority, and such restrictions 
are not known to the party with whom they are made. Ins. Co. v. Black, 
179 S. W. 534; Ins. Co. v. Wallace, -160 S. W. 1131; Ins. Co. v. Owens, 
94 Ky. 197, 21 S. W. 1037; 1 Joyce on Insurance, § 395a, p. 1040. 

[8-10] It is true in general terms, that one dealing with’an agent 
must ascertain, not only, that he is such an agent, but the extent of his 
authority; but he may rely upon such facts as plainly indicate such agen- 
cy and such authority. The fact that an insurance agent has the policies 
of the company, signed by its officials, to become effective when counter- 
signed by an agent, is sufficient evidence of such agency. 1 Cooley’s 
Brief on Insurance, p. 347. In fact the agency is not denied in this case, 
but the contention is that, being an agent in El Paso, there was no 
presumption that he had authority to write a policy to cover goods lo- 
cated at a place other than in El Paso. In the absence of information 
that the agent had no authority to write insurance except at the place 
where his office was located, the insured may presume that he did not 
have authority to cover property located elsewhere. Insurance Co. v. 
Black, supra. 

{11] Under the testimony in this case, we think that the appellee 
had the right to presume that the agent had authority to make the con- 
tract which it is alleged he did make, and which the jury found that he 
made, and that if he failed to note the terms of such agreement on the 
policy, or if it was not necessary that he should have done so, for the 
reason that the goods were then in El Paso, his failure to make such a 
notation on his records, or to notify his company, or to issue a rider 
showing permission to remove the goods from El Paso to Waco, re- 
sulted in the policy by mutual mistake not expressing the real contract 
made, or the same was the result of a mistake on the part of the insured, 
and legal fraud on the part of the agent. 

Appellant assigns error upon the refusal of the court to instruct the 
jury that, if they found that the El Paso agency had no authority to in- 
sure plaintiff’s furniture and household goods in the event the same were 
removed from El Paso to Waco, to return a verdict for the defendant. 

We do not think that the court erred in refusing.to so charge the 
jury. The undisputed evidence shows that the El Paso agency had no 
authority to insure property located elsewhere than in El Paso, but this 
fact was no bar to appellee’s recovery, for the reason that the undisputed 
evidence shows that the El Paso agents were apparently the general 
agents of appellant, and that appellee had no knowledge of any restric- 
tions upon their authority as to the locality in which property was situated 
upon which they could issue policies. 

So finding, we affirm the judgment of the trial court. Affirmed. 
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COMMISSION OF APPEALS OF TEXAS. 


Section A. 


FIRE ASS’N OF PHILADELPHIA 
v. 


STRAYHORN. (No. 42697.)* 


1. INSURANCE--FIRE INSURANCE—INDEMNITY CONTRACT 

—“TOTAL LOSS.” 

A contract of insurance is one of indemnity, the property owner to 
be indemnified against loss of the thing insured, that is, in case of a 
building, the building as such, and not the materials composing it, so 
that, to constitute a “total loss,” it is not necessary that all the materials 
be physically destroyed. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, Second Series, Total 
Loss. ) 


2. INSURANCE-—-FIRE INSURANCE—“TOTAL LOSS” — SUB- 
STANTIAL REMAINDER. 


There can be no total loss of a building, within the meaning of a fire 
policy covering it, so long as a substantial remnant of the structure 
standing in place is reasonably adapted to use as a basis on which to re- 
store the building to the condition in which it was before the injury. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


3. INSURANCE—FIRE INSURANCE—REMNANT OF BUILDING 
—AVOIDING TOTAL LOSS. 


Whether the portion of a building remaining after a fire is reason- 
ably adapted for use as a basis on which to restore the building to its 
old condition, so that it can be determined there is no total loss under 
a fire policy, depends on whether a reasonably prudent owner, uninsured, 
desiring such a structure as the old building, would in proceeding to re- 
store it utilize the remnant as a basis. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


4. INSURANCE—FIRE INSURANCE—EVIDENCE. 


In an action on a fire policy, evidence as to the value of the remain- 
ing walls of the building, or the comparative cost of reconstruction, us- 
ing such walls, or building entirely anew, is admissible on the issue of 
total loss. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


5. INSURANCE—FIRE INSURANCE—RIGHT TO CHARGE ON 
TOTAL LOSS—ABSENCE OF EVIDENCE. 


Absence of evidence by a fire insurer as to value of remnant of build- 
ing and cost of reconstruction did not preclude the insurer’s right to a 
correct charge on total loss, and submission of the issue whether a rea- 
sonably prudent owner, uninsured, desiring to reconstruct, would utilize 
the remnant as a basis therefor. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


$$ ee 


*Decision rendered, April 23, 1919. 211 S. W. Rep. 447. 
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6. INTEREST—“LIQUIDATED DEMAND.” 


A demand is “liquidated” to begin to carry interest when the amount 
due or to become due is fixed by law or by agreement between the parties. . 


(For other cases, see Interest Dec Dig. § 19[1].) 


(For other definitions, see Words and Phrases,- First and Second 
Series, Liquidated.) 


7. INSURANCE—FIRE INSURANCE—INTEREST ON LOSS— 
STATUTE. 


Despite Rev. St..1911, art. 4874, in an action on a fire policy providing 
loss should be payable 60 days after furnishing proof of loss, interest on 
the amount of the policy from the date of loss was improperly allowed; 
the parties having contracted that 60 days should be allowed the insurer 
before liquidation of the demand. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Court of Civil Appeals of Seventh Supreme Judicial Dis- 
trict. 

Action by Joe Strayhorn against the Fire Association of Philadelphia. 
From judgment for plaintiff, defendant appealed to the Court of Civil 
Appeals, which affirmed (165 S. W. 907), and defendant brings error. 
Judgment of the Court of Civil Appeals reversed, and cause remanded 
for new trial on recommendation of the Commission of Appeals. 


Crane & Crane, of Dallas, for plaintiff in error. 
Beall & Beall, of Sweetwater, and Perkins & Perkins, of Snyder, for 
defendant in error. 


SonriEtr, P. J. Joe Strayhorn, plaintiff, brought this action against 
the Fire Association of Philadelphia, defendant, to recover on a fire in- 
surance policy issued by defendant on a gravel roof concrete building in 
Snyder, the property of plaintiff, the policy of insurance being in the sum 
of $4,500, alleging that the building was totally destroyed by fire. De- 
fendant denied that the building was a total loss. 

There were other pleadings and questions raised with reference there- 
‘to, but in the view we take of the case we deem it unnecessary to con- 
sider these questions. 

The cause was submitted to the jury on special issues, and upon its 
findings a judgment was entered in favor of plaintiff for the full amount 
of the policy, with interest thereon from the 19th day of December, 1911, 
the date of the fire. On appeal the Court of Civil Appeals affirmed the 
judgment of the district court. 165 S. W. 901. 

The building was of concrete, 75 feet front by 100 feet deep. It was 
constructed about four years before the fire. The evidence established 
that a result of the fire the front wall had collapsed and fallen into the 
street, and that the north wall was in such condition that it could not be 
used in reconstruction. The interior was burned out. The east and west 
walls remained standing, but there is a conflict in the evidence as to their 
condition. Several of plaintiff’s witnesses testified that the walls were 
totally destroyed and could not be utilized in rebuilding; while a witness 
for defendant, a contractor and builder, testified that these walls for a 
height of approximately 10 feet could be used as a basis upon which to 
restore the building to its condition before the fire. These walls orginal- 
ly were 100 feet long and about 21 or 22 feet high. 

The court, among other issues, submitted to the jury the following: 

“Was the concrete building owned by plaintiff and covered by the 
policy of insurance, in this case, a total loss by the fire of December 19, 
1911?” 
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As bearing upon this issue, the court instructed the jury as follows: 

“You are charged that a building is not considered a total loss by 
fire, so long as its identity as a building is left and so long as the rem- 
nant may be reasonably adapted for use as a basis upon which to restore 
the building to the condition in which it was before the injury. But it is 
a total loss unless the remnant after the fire is of that substantial char- 
acter that, if the same was restored or repaired, it would be considered 
the old structure and not a new building.” 

Defendant excepted to the foregoing paragraph of the charge as in- 
correctly stating when a building is not a total loss, and erroneously 
defining a total loss; and requested the following charge: 

“In considering question No. 1 of the court’s charge, you are in- 
structed that there can be no total loss so long as the remnant of the 
structure standing is reasonably adapted for use as a basis upon which to 
restore the building to the condition in which it was before the injury. 
Whether it is so adapted depends upon the question whether a reasonably 
prudent owner, uninsured, desiring such a structure as the one in ques- 
tion was before the injury, would, in proceeding to restore the building 
to its original condition, utilize such remnant.as such basis.” 

Defendant requested submission of the following special issue: 

“Would a reasonably prudent owner, uninsured, desiring such a struc- 
ture as the concrete building was before the fire in proceeding to restore 
it to its original condition utilize any part of either the east or west walls? 
If so, what portions of either the above, giving the dimensions?” 

The court refused both the special charge and the special issue. De- 
fendant assigned error to the court’s refusal. 

{1] A contract of insurance is one of indemnity. The property own- 
er is to be indemnified against loss of the thing insured. The authori- 
ties are in agreement that a policy of insurance on a building has refer- 
ence to the building as such, and not to the materials composing it. In 
order, therefore, to constitute a total loss, it is not necessary that all the 
materials entering into the building be absolutely and physically destroyed. 
As a result of this conception or in its application, a rule was formu- 
lated and adapted by some of the courts to the effect that a total loss is 
sustained whenever the building has lost its identity and its specific.char- 
acter. Thus in the leading case of Williams v. Insurance Co., 54 Cal. 442, 
35 Am. Rep. 77, the court approved the following charge: 

“A total loss does not mean an absolute extinction. The question is, 
not whether all the parts and materials composing the building are abso- 
lutely or physically destroyed, but whether, after the fire, the thing in- 
sured still exists as a building. Although you may find the fact that after 
the fire a large portion of the four walls were left standing, and some 
of the iron work still attached thereto, still, if you find that the fact is that 
the building has lost its identity and specific character as a building, you 
may find that the property was totally destroyed within the meaning of 
the policy.” 

In Hamburg-Bremen F. Ins. Co. v. Garlington, 66 Tex. 103, 18 S. W. 
337, 59 Am. Rep. 613, the court quoted with approval the above charge, 
and in Commercial Union Assur. Co. v. Meyer, 9 Tex. Civ. App. 7, 29 S. 
W. 93, the court approved a charge substantially following that in Wil- 
liams v. Hartford Insurance Co., supra. 

Royal Insurance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. 
A. 672, 59 Am. St. Rep. 797, involved the admissibility of certain evidence 
as to the cost of repair and reconstruction of a building, the value of the 
building after the fire, of the materials uninjured, and of the parts of the 
building remaining that could be used in reconstruction. In order to a 
determination of the question, the court, in a notable opinion by Associate 
Justice Denman, reviewed at length the authorities with reference to total 
loss, concluding as follows: 

“After a careful consideration of the question, we are of opinion 


Vol. LIV—6. 
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that there can be no total loss of a building so long as the remnant of 
the structure standing is reasonably adapted for use as a basis upon which 
to restore the building to the condition in which it was before the injury; 
that whether it is so adapted depends upon the question whether a rea- 
sonably prudent owner, uninsured, desiring such a structure as the one in 
question was before injury, would, in proceeding to restore the building 
to its original condition, utilize such remnant as such basis.” 

The above rule has been approved and followed in practically every 
subsquent case in the various states, involving the question of total loss, 
limited, however, in its application to those cases where remnant of the 
building remaining formed a substantial part of the original building. 
Providence Washington Insurance Co. v. Morgantown School District, 
49 W. Va. 300, 38 S. E. 679; Kinzer v. Insurance Ass’n, 88 Kan. 93, 127 
Pac. 762, 43 L. R. A. (N. S.) 121; Northwestern Mut. L. Insurance Co. 
v. Rochester-German Insurance Co., 85 Minn. 48, 88 N. W. 265, 56 L. 
R. A. 108; note 56 L. R. A. 788. 

In almost every case applying the “identity” and “specific character’ 
rule announced in Williams v. Ins..Co., supra, including the above-cited 
Texas cases and Murphy-v. Am. Cent. Ins. Co., 25 Tex. Civ. App. 241, 
54 S. W. 407, relied upon by plaintiff, there was, under the facts, sub- 
stantially a total destruction of the building and, in those cases where a 
remnant of the building remained, such remnant was not a substantial 
part of the building. So that, as observed by the writer of the note in 
56 L. R. A. 790 had the rule announced in Royal Ins. Co. v. McIntyre 
been applied in those cases, the result would have been the same. 

The charge herein, in a measure, blends the two rules. Under it, 
there is no total loss where the identity of the building is preserved and a 
remnant adapted to reconstruction remains; the test being whether the 
reconstructed building would be considered the old structure or a new 
building. When does a building lose its identity or specific character? 
“In one sense the specific character of a building is destroyed when the 
roof is removed, or the interior burned out, and the balance of the struc- 
ture is left intact; the damage being comparatively slight. The identity 
of a building is not destroyed if, from the ruins, the original is recogniza- 
ble; and yet the damage may be complete, and the loss total.” North- 
western Mut. Insurance Co. v. Rochester-German Insurance Co., supra. 
To adopt the identity rule would, as said by the court in Royal Insurance 
Co. v. McIntyre, supra, “Logically result in denying recovery for a total 
loss in a case where the exterior form of the building remains, though the 
interior be so damaged that the entire remnant of the structure is value- 
less as a basis upon which to restore the building to its original condition, 
and would permit a recovery for a total loss in a case where an inex- 
pensive portion of the building has been destroyed, though the most valua- 
ble and substantial portion remains uninjured and capable of” being utilized 
with great advantage in such restoration. To so hold would virtually be 
to abandon the principle of indemnity lying at the basis of all legitimate 
insurance and to hold out to the owner, instead thereof, a fair, chance, if 
not an inducement to profit by the partial destruction of his. property.” 

[2, 3} To test a total loss by whether the reconstructed building, in 
which the remnant is used, would be considered the old structure or a new 
building, is to open wide the domain of mere speculation, giving the jury 
no definite rule by which to reach a determination of the question. We 
conclude that there can be no total loss of a building so long as a sub- 
stantial remnant of the structure, standing in place, is reasonably adapted 
for use as a basis upon which to restore the building to the condition in 
which it was before the injury, and whether it is so adapted depends upon 
whether a reasonably prudent owner, uninsured, desiring such a structure 
as the one in question was before the injury, would, in proceeding to re- 
store the building to its original condition, utilize such remnant as such 
basis. 
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[4, 5] _No evidence was adduced as to the value of the remaining 
walls or the comparative cost of reconstruction, using such walls, or 
building entirely anew. Evidence of this character is admissible upon the 
issue of total loss and is potent in a determination thereof. The evidence 
as to the remaining walls and their condition was sufficient to raise the 
issue. The absence of evidence as to value of the remnant and cost of re- 
construction did not preclude the right of defendant to a correct charge 
on total loss. and submission of the issue whether a reasonably prudent 
owner, uninsured, desiring to reconstruct the building, would use the 
remnant as a basis for such reconstruction. 

We are of opinion that the charge of the court is erroneous and that 
the special issue requested by defendant should have .been submitted. 

[6,7] The court allowed interest on the amount of the policy from 
the date of the loss. The policy provided that the loss should be payable 
60 days after the furnishing of the proof of loss. Such proof was filed 
by plaintiff on February 6, 1912. Defendant contends that interest should 
have been computed from April 7, 1912, 60 days after the filing of the 
proof of loss. The court of Civil Appeals, with reference to this matter, 
sad: ; 

“It appears to be the holding of the Courts of Civil Appeals that, 
where a building is destroyed, the amount is due when the loss occurred, 
and it will bear interest from that date. We shall not discuss any doubt 
that may be suggested by the interpretation of the policy, but shall regard 
the rule as settled by the courts until the Supreme Court shall hold oth- 
erwise, if the holding of the Court of Civil Appeals is not correct. In- 
surance Co. v. Chase, 33 S. W. 602; Insurance Co. v. Leverton, 33 S. W. 
579; Insurance Co. v. Ruddell, 37 Tex. Civ. App. 30, 82 S. W. 826; In- 
— Co. v. Ice Co., 64 Tex. 578; Insurance Co. v. Morrison, 162 S. 

. 411.” 

In Continental Insurance Co. v. Chase, supra, it was held that the trial 
court correctly sustained a demurrer to a part of the answer of defendant 
insurance company, setting up failure on the part of plaintiff to make 
proof of loss within 60 days, as provided in the policy, because it was not 
averred that, by the terms of the contract, plaintiff’s right to recover 
was forfeited by failing to comply within the time; that, if proofs of 
loss are furnished at any time before suit court held further that the de- 
murrer was properly sustained because under Revised Statutes, art. 2971 
(article 4874, R. S. 1911), the policy in case of total loss becomes a liq- 
uidated demand for the amount expressed on its face and no notice or 
proof of loss is necessary. 

The article referred to reads as follows: 

“A fire insurance policy, in case of a total loss by fire of property in- 
sured, shall be held and considered to be a liquidated demand against the 
company for the full amount of such policy; provided that the provisions 
of this article shall not apply to personal property.” 

The Chase Case was followed in Insurance Co. v. Leverton, and In- 
surance Co. v. Ruddell, supra. 

In Northern Assur. Co. v. Morrison, supra, it was held that, in virtue 
of the above article of the statute, a provision in a policy that the sum 
for which the company was liable thereunder should be payable 60 days 
after proof of loss had been received by the company did not apply where 
there was a total loss and a denial of liability, and suit could be brought 
on the policy, without waiting the 60 days, since, in such case, no notice 
or proof of loss is required; and the policy becomes due and payable on 
demand. 

‘In Insurance Co. v. Chase, supra, on application for writ of error the 
Supreme Court concurred with the Court of Civil Appeals in holding that, 
inasmuch as there was no averment in the insurance company’s answer 
that, by the terms of the policy, the making of the proof of loss within 60 





84 Insurance Law Journal, Vol. 54. [July, 1919. 


days was a condition precedent to a recovery, the demurrer was properly 
sustained, but stated: 

“We are not, however, prepared to say that the effect of the statute 
referred to in the opinion was to render such a provision, if it had been 
contained in the policy, nugatory. However that may be the ruling upon 
that part of the answer should have been the same. We therefore find it 
unnecessary to pass upon that question.” 

That interest should begin from the date of the loss is based upon the 
holding, in the above-cited cases, that notice and proof of loss are ren- 
dered unnecessary under the statute. 

In Queen Ins. Co. v. Ice Co., 64 Tex. 578, it was held that the evident 
purpose of the statute was to make the policies on real property, in cases 
of tatal loss, valued policies, without reference to stipulations contained 
in them which would give them a different character, but for the statute; 
and that by force of the statute when the loss is total the policy evi- 
dences a liquidated demand against the company. There is no intimation 
therein that the statute obviates the necessity of proof of loss, or that the 
policy becomes due and payable immediately upon the loss, despite any 
provision in the policy to the contrary. In that case the court definitely 
determined the question with reference to interest at issue herein: 

“The policy provided that the loss should be paid within 60 days after 
proof of loss was furnished; but the court instructed the jury to give in- 
terest from the date of the loss, and this they did. 

“The contract of insurance is one from which indemnity against loss 
is intended to be secured; but the parties to such a contract may by it de- 
termine what the indemnity shall be, and, in the absence of some law con- 
trolling the matter, effect must be given to their contract. 

“They did contract in such manner that the sum to be paid may be 
ascertained, and they fixed a time at which it should be paid; and interest, 
prior to the date when payment of the sum found to be due under the 
policy, by its terms, should be paid, constitutes no part of the indemnity 
for which they contracted.” 

Under the statute, a policy in case of total loss (except as to personal 
property) becomes a ljquidated demand. A demand is “liquidated” when 
the amount due or to become due is fixed by law or by agreement be- 
tween the parties. The statute only fixes the amount, and in no manner 
affects the right of the parties to contract as to the due date of the 
amount so fixed. Notice and proof of loss provide the insurer data for 
investigation to determine whether liability exists. The provision fixing 
the date of payment 60 days after the filing of proof of loss affords in- 
surer the time required for such investigation. These contractual provi- 
sions are reasonable and do not contravene the statute. 

We conclude that, under the terms of the contract between the par- 
ties, interest should be computed from 60 days after the filing of the 
proof of loss. 

We are of opinion that the judgment of the Court of Civil Appeals 
affirming the judgment of the district court should be reversed, and the 
cause remanded for a new trial. 


Puiuips, C. J. The judgment recommended by the Commission of 
Appeals is approved and will be entered as the judgment of the Supreme 
Court. We approve the holding of the Commission on the question dis- 
cussed. 

The holding on the interest question is in full accord with the deci- 
sions of this court. The latest determination of it is to be found in the 
opinion of Mr. Associate Justice Greenwood in the case of Delaware, etc., 
Insurance Co. v. Brock, 211 S. W. —, this day decided. 
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BLACKSTOCK v. JEFFERSON INS. AGENCY. (No. 10211.)* 
(Court of Appeals of Georgia, Division No. 1.) 


INSURANCE—LIFE INSURANCE—KNOWLEDGE OF AGENCY. 


This was a suit upon a Promissory note given by the defendant to 
the plaintiff in payment of a premium upon a fire insurance policy issued 
to the defendant and another upon certain buildings of live stock. The 
defendant admitted signing the note, and that the plaintiff was the legal 
holder thereof, but denied liability thereon, alleging: That the note was 
without consideration for the reason that the insurance policy contained 
the following provision: “The entire policy, unless otherwise provided 
by agreement indorsed hereon or added to, shall be void * * * if the 
interest of the insured be other than unconditional and sole ownership, or 
if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” That the title to the property covered by the 
policy, and the land upon which the buildings were situated, was not 
in the defendant, and that, by reason of this provision in the policy, he 
could not have collected anything thereon had the buildings or live stock 
been destroyed. The only portion of the policy of insurance appearing 
in the record is the provision quoted from. While there was no proof 
that the policy was fraudulently procured by virtue of false representa- 
tions made by the insured, such as might prevent him from setting up 
such a defense, the undisputed evidence shows that the agent knew at the 
time the policy was issued the real facts as to ownership. Held: 

While ordinarily a policy of fire insurance containing such a provision 
as the one above quoted is void if the insured be not the sole and 
unconditional owner of the property covered by the policy, together with 
the land upon which the buildings are situated (Phoenix Insurance Co. v. 
Asberry, 95 Ga., 792, 22 S. E. 717; Orient Insurance Co. v. Williamson, 98 
Ga. 464, 25 S. E. 560; Williamson v. Orient Insurance Co., 100 Ga. 791, 2& 
S. E. 914; Palatine Insurance Co. v. Dickenson, 116 Ga. 794, 43 S. E. 
52), still, even though the insured be not such sole owner, if the agent 
of the insurance compeny knew at the time of the issuance of the policy 
the real facts as to ownership, the policy would nevertheless be binding, 
since the company would be estoped, by reason of such knowledge, from 
setting up the noncompliance of the insured with this condition of the 
policy. Civ. Code 1910, § 2472; Creech v. Richards, 76 Ga. 36; Phoenix In- 
surance Co. v. Searles, 100 ‘Ga. 97, 27 S. E. 779; Johnson v. tna In- 
surance Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep..92; Springfield 
Fire Insurance Co. v. Price, 132 Ga. 687, 64 S. E. 1074; Athens Mutual 
Insurance Co. v. Ledford, 134 Ga. 500, 68 S. E. 91. For this reason alone, 
the court did not err in directing a verdict for the plaintiff. 


(For other cases, see Insurance, Dec. Dig. §§ 282[1], 378[1].) 


Error from Superior Court, Jackson County; A. J. Cobb, Judge. 
Suit by the Jefferson Insurance Agency against M. D Blackstock. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Ray & Ray, of Jefferson, for plaintiff in error. 
P. Cooley, of Jefferson, for defendant in error. 


ne Decision rendered, April 19, 1919. 99 S. E. Rep. 142. Syllabus by the 
ourt. 
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SHERRER v. QUEEN INS. CO. OF AMERICA. (No. 10023.)* 
(Court of Appeals of Georgia, Division 1.) 


INSURANCE—ACTION ON FIRE POLICY—DIRECTED VERDICT 
—EVIDENCE. 


Sherrer sued the Queen Insurance Company of America on a policy 
of fire insurance for $1,200. The defendant set up that the policy sued on 
was invalidated by the procurement of an additional policy by the plaintiff 
on the same property for an amount in excess of that permitted by indorse- 
ment on the first policy; it being stipulated in the contract of insurance 
that “this entire policy unless otherwise provided by agreement indorsed 
herein or added hereto, shall be void if the insured now has, or shall 
hereafter make or procure, any other contract of insurance, whether valid 
or not, on the property covered in whole or in part by this policy.” The 
policy sued on contained an express written indorsement permitting $1,- 
200 additional insurance. On the trial it was shown that additional con- 
current insurance to the extent of $1,600 had been procured by the insured 
—a policy of $1,300 in the Citizens’ Fire Insurance Company of Baltimore, 
Md., and a policy of $300 in the same company, both issued subsequently 
to the policy sued on. Plaintiff contends, however, that the defendant is 
estopped from asserting that this additional insurance of $1,600 voided 
the policy sued on, because it had notice, at the time said policy was is- 
sued, that the insured had $1,300 additional insurance, of which the 
$1,300 policy above referred to was a renewal, and the $300 additional 
insurance was merely substituted for a policy of $800 issued 
by the defendant prior to the date of the policy sued on. The 
evidence submitted on the trial as to whether there was a waiver on the 
part of the defendant in regard to the $1,300 additional insurance, as 
well as to whether there ever was in fact an $800 policy issued by the de- 
fendant, is not altogether satisfactory, and is in some particulars irrec- 
oncilable. The trial judge directed a verdict for the defendant, and the 
plaintiff excepted. 

Held, the trial judge did not err in: directing a verdict for the in- 
surance company. Even if the evidence were sufficient to show a waiver 
on the part of the defendant as to the $1,300 additional insurance, the un- 
disputed evidence clearly shows that the taking out by the plaintiff of the 

policy after the issuance of the policy sued upon was a violation of 
the warranty against additional insurance in excess of $1,200; for the $300 
policy, together with the $1,300 of insurance, raised the aggregate of the 
insurance on the property, not only to an amount exceeding by $400 that 
allowed by the terms of the policy sued upon, but also to an amount ex- 
ceeding that covered by the waiver. The $300 policy was obtanied by the 
plaintiff without the knowledge or consent of the defendant, and cannot 
be considered merely a renewal of the $800 insurance (if in fact that poli- 
cy was ever issued by the defendant), as it was issued by an entirely dif- 
ferent company from the company which the plaintiff claims issued the 
$800 policy, and was for a lesser amount. 


(For other cases, see Insurance, Dec Dig. § 668[4].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Suit by G. O. Sherrer against the Queen Insurance Company of 
America. Judgment for defendant, on directed verdict and plaintiff 
brings error. Affirmed. : 


—™ rendered, April 23, 1919. 99 S. E. Rep. 139, Syllabus by the 
ourt. 
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J. F. Golightly, of Fairburn, for plaintiff in error. 
King & Spalding, of Atlanta, for defendant in error. 


TURNER v. HARTFORD FIRE INS, CO (No. 30998.)* 
(Supreme Court of Iowa.) 


2. INSURANCE—NOTICE—RECEPTION OF EVIDENCE. 


Where an agreement to submit to appraisers question as to amount 
of damage caused by lightning provided that they should appraise and 
ascertain the actual cash value and direct loss by lightning, the appraisers 
were not bound to take testimony, nor give notice to the parties of the 
time and place of a meeting; such agreement invoking only a personal 
investigation. 

(For other cases, see Insurance, Dec. Dig. § 572.) 


17, INSURANCE—DAMAGE CAUSED BY LIGHTNING—EXTENT 
—SUFFICIENCY OF EVIDENCE—AWARD 


In an action by an insured for damages einnl by lightning, defense 
being an accord and satisfaction by means of an award of appraisers, 
evidence held sufficient to support a finding that lightning damaged the 
plaster of the building to the extent of $850, and that an award of arbi- 
trators of $150 damages to the whole building was grossly inadequate, or 
the result of gross mistake. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Jud Apgeal from District Court, Appanoose County; Seneca Cornell, 
udge. 

Suit at law on an insurance policy for damages alleged to have been 
done to a building by lightning. One defense was by pleading in answer 
filed on the law side that there had been a common-law arbitration, that 
the award resulting was conclusively binding on the parties, and that ten- 
der of the amount awarded had been duly made and kept good. A reply 
to this answer, also filed on the law side, urged various avoidances to 
said award and made the ultimate claim that the same is null and void. 
The case was tried to the court without a jury. From judgment on the 
policy for a sum larger than the amount fixed in the award the defendant 
appeals. Affirmed. 


Parker Parrish & Miller, of Des Moines, for appellant. 
Townsend & Miller and J. R.. Price, all of Albia, and Porter & Green- 
leaf, of Centerville, for appellee. 


*Decision rendered, May 6, 1919. 172 N. W. Rep. 166. 
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KENNEY v. ST. PAUL FIRE & MARINE INS. CO. (No. 2204.)* 
(Supreme Court of Kansas.) 


1. INSURANCE—FIRE INSURANCE—INSURED’S DUTY TO PRO- 

TECT PROPERTY. 

A provision in a fire insurance policy covering wheat in the stack, 
requiring the assured, if fire occur, to protect the property from further 
damage, applies to property involved in the fire, and not to unaffected 
stacks remote from those consumed. 


(For other cases, see Insurance, Dec. Dig. § 505.) 


Appeal from District Court, Barber County. 
Action by R. C. Kenney against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. A. Matson, of Wichita, Samuel Griffin, of Medicine Lodge, and I. 
H. Stearns, of Wichita, for appellant. 

Noble, Tincher & Houck and Field & Orr, all of Medicine Lodge, for 
appellee. 


*Decision rendered, April 12, 1919. 180 Pac. Rep. 227. Syllabus by the 
Court. 


JOYCE v. ST. PAUL FIRE & MARINE INS. CO. (No. 13035.)* 
(Kansas City Court of Appeals, Missouri.) 


1. INSURANCE—FIRE INSURANCE—DETHRIORATION IN 
VALUE OF PROPERITY—EVIDENCE. 
‘ Testimony of witness to the effect that there had been no material 
change in value of property since fire policy was issued was sufficient to 
support court’s finding that there had been no deterioration. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—FIRE INSURANCE—EXCESSIVE VALUE—LIA- 

BILITY. 

If defendant company when fire policy was written agreed on a 
greater value than actual cash value of property insured, it will be held 
to that value, however excessive; there having been no depreciation up to 
the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


5. INSURANCE—FIRE INSURANCE—ACTUAL CASH VALUE 

OF PROPERTY—BURDEN OF PROOF. 

Plaintiff had burden of showing the actual cash value of property 
destroyed at the time of the fire in question only in case there had been 
a deterioration in value of the property between the time it was insured 
and the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
*Decision rendered, April 7, 1919. 211 S. W. Rep. 390. 
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6. INSURANCE—FIRE INSURANCE—DEPRECIATION—BURDEN 
OF PROOF. 


Plaintiff had the burden of showing that there had been no deprecia- 
tion between the time the property was insured and the time of the fire. 
(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from Circuit Court, Linn County; Fred Lamb, Judge. 

“Not to be officially published.” 

Suit by George L. Joyce against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, for appellant. 
C. M. Kendrick, of Marceline, for respondent. 


ALLIANCE HAIL ASS’N OF NORTH DAKOTA v. LYNCH.* 
(Supreme Court of North Dakota.) 


2. INSURANCE—HAIL INSURANCE—ACTION ON PREMIUM 
NOTE—EVIDENCE—SUFFICIENCY. 


In an action on a note for a hail insurance premium, findings of the 
trial court that the policy was never delivered are found to be sustained 
by the evidence. 


(For other cases, see Insurance, Dec. Dig * 188[2].) 


Appeal from District Court, McHenry County; A. C. Burr, Judge. 
Action by the Alliance Hail Association of North Dakota against J. 
T. Lynch. Judgment for defendant, and plaintiff appeals. Affirmed. 


C. S. Buck, of Jamestown, for appellant. 
D. J. O’Connell, of Towner, for respondent. 


*Decision rendered, March 5, 1919. Rehearing denied, April 12, 1919. 
171 N. W. Rep. 859. Syllabus by the Court. 


NORTHWEST DOOR CO. et at v. LEWIS INV. CO. et au.* 
(Supreme Court of Oregon.) 


2. INSURANCE--FIRE INSURANCE—RIGHTS AGAINST THIRD 
PARTY—SUBROGATION. 


Where company pays loss upon property destroyed by fire through 
negligence of a third person, the company becomes subrogated to the 
rights of insured to the extent of money paid under the policy. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
*Decision rendered, April 29, 1919. 180 Pac. Rep. 495. 
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5. INSURANCE—FIRE INSURANCE—PAYMENT OF LOSS: 
Evidence held sufficient to take to the jury the question whether insur- 
ance company paid any losses, so that they were entitled to be subrogated 
to insured’s rights against defendant, a third person through whose negli- 
gence the property was destroyed by fire. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Department 1. 
‘Appeal from Circuit Court, Multnomah County; W. N. Gatens, 


Judge. 
Action by the Northwest Door Company and others against the 
Lewis Investment Company and others. Judgment against the named de- 
fendant, and it appeals. Affirmed. 


Ralph W. Wilbur and J. N. Teal, both of Portland (Wilbur, Spencer 
& Beckett and Teal, Minor & Winfree, all of Portland, on the brief), for 
appellant. 

Chester A. Sheppard and John McCourt, both of Portland (Shep- 
pard & Brock and Veazie, McCourt & Veazie, all of Portland, and Good- 
fellows, Eells, Moore & Orrick, of San Francisco, Cal., on the brief), for 
respondents. 


~~ -@+@— ———- 


LANGBEHN v. AMERICAN INS. CO. OF NEWARK, N. J. 
(No. 4438.)* 


(Supreme Court of South Dakota.) 


3. INSURANCE—FIRE INSURANCE—NONPAYMENT OF PRE- 
MIUMS—FORFEITURE. 


A fire insurance policy which, in consideration of payment of first 
premium note insured for three years, but did not provide for its sus- 
pension for nonpayment of the premium note, not a part of policy, in 
view of Code 1919, § 9198, and where nothing therein authorized the no- 
tice prescribed by section 9191, could not be forfeited for nonpayment of 
premuim. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 

Action by Emil Langbehn against American Insurance Company of 
Newark, N. J. Judgment for plaintiff upon a directed verdict, and de- 
fendant appeals. Affirmed. 


' C. C. Flansburg, of Lincoln, Neb., and C. N. Hall, of Huron, for ap- 
pellant. \ 
Gardner & Churchill, of Huron, for respondent. 


*Decision rendered, April 18, 1919. 171 N. W. Rep. 820. 
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GOLDSTEIN er at. v. NATIONAL FIRE INS. CO. OF HARTFORD, 
CONN. (No. 14960.)* 


(Supreme Court of Washington.) 


1. INSURANCE—FIRE—ARBRITRATION AGREEMEN T—NON- 
COMPLIANCE—BAR TO RECOVERY. 


Insured, who refused to submit question of amount of loss to arbi- 
trators under provision of the policy providing that upon such refusal, 
in event of disagreement, no action could be maintained on policy, and 
who claimed total loss under Rem. Code 1915, § 6059—105%4, making 
total destruction of property conclusive presumption that amount of pol- 
icy was true value of property, was barred from recovering on policy 
where loss in. fact was only partial. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


2. INSURANCE—FIRE POLICY—APPRAISEMENT. 

Provisions of fire policy calling for appraisement of property par- 
tially destroyed and the denial of a right to maintain an action unless 
they are complied with are upheld upon grounds of sound public policy, 
since they tend to fair dealing and the prevention of litigation. 

(For other cases, see Insurance, Dec. Dig. § 567.) 


3. INSURANCE—FIRE INSURANCE—APPRAISAL—WAIVER. 
Insurer did not waive appraisal provision of policy by procuring 
services of a builder to estimate loss and by advising insured to secure 
similar estimate, the men so employed not being. appraisers, since no oc- 
casion arose for an appraisement until the parties had disagreed. 
(For other cases, see Insurance, Dec. Dig. § 576[1].) 


4. INSURANCE—APPRAISAL—WAIVER. 

Preliminary negotiations looking to an amicable settlement of a loss 
are not waiver of policy provision requiring appraisal of loss, unless as- 
sured was misled to his injury, in which event a waiver will be implied. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 


5. INSURANCE—ACTION ON POLICY—COMPLIANCE WITH 
CONTRACT. 
A ‘recovery upon an insurance policy is based on the contract, and 
performance on part of the one complaining is essential to his cause of 
action. 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 


En Banc. 

Appeal from Superior Court, Walla Walla County; Edward C. 
Mills, Judge. 

Action by Rosa M. Goldstein and another against the National Fire 
Insurance Company of Hartford, Conn. Judgment for defendant, and 
plaintiffs appeal. Affirmed. 


J. W. Brooks and John C. Hurspool, both of Walla Walla, for ap- 
pellants. 


E. Eugene Davis, of Spokane, and T. A. Paul, of Walla Walla, for 
respondent. 


*Decision rendered, April 3, 1919. 180 Pac. Rep. 409. 
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MENTING er at. v. GERMANIA FIRE INS. CO. er at* 


(Supreme Court of Wisconsin.) 


1, INSURANCE—PROOFS OF LOSS—STATUTE. 


St. 1917, § 1946i5, providing that proof of loss shall not be made un- 
der fire policies unless immediate notice of the fire be given to fire chief 
or marshal, does not preclude an insured who did not give such notice 
from suing, at least where defendant insurer failed to reject proofs for 
specific reason that statute had not been complied with. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE—PLEADING-—-SUFFICIENCY. 


Defendant fire insurance company’s denial that plaintiff insured had 
fulfilled policy conditions and that proofs of loss conformed to policy, 
is not a plea that insured had failed to give the notice required y St. 
1917, § 194615, providing that proofs of loss shall not be made unless in- 
sured had given immediate notice of fire to fire marshal. 


(For other cases, see Insurance, Dec. Dig. § 640[4].) 


j Appeal from Municipal Court of Langlade County; T. W. Hogan, 
udge. 

Actions by Wilhelmina Menting and others against the Germania Fire 
Insurance Company and others were consolidated. Judgment for plain- 
tiffs, and defendants appeal. Affirmed. 


Martin, Martin & Martin of Green Bay, for appellants. 
Goodrick & Morson, of Antigo, for respondents. 


*Decision rendered, April 29, 1919. 171 N. W. Rep. 942. 





A.& H.] Wilkinson v. Standard Acc. Ins. Co. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF CALIFORNIA. 


WILKINSON 
v. 


STANDARD ACCIDENT INS. CO. OF DETROIT, MICH. 
(S. F. 8085.)* 


1. INSURANCE—ACCIDENT INSURANCE — SUICIDE — EVI- 
DENCE. 


In action on accident policy involving issue of whether insured was 
shot by accident or committed suicide, evidence he’d sufficient to sus- 
tain jury finding that death of insured was due to accident, and not to 
suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4, INSURANCE—ACCIDENT INSURANCE — SUICIDE — PRE- 
SUMPTION. 


In action-on accident policy involving the issue of whether insured 
committed suicide or was shot by accident, the presumption is against 
suicide and in favor of accident, in view of Code Civ. Proc. § 1963, subd. 
1, providing that a person is presumed to be innocent of crime or wrong. 


(For other cases, see Insurance, Dec. Dig. § 446[7].) 


7. INSURANCE—ACCIDENT INSURANCE—WARRANTIES _ 
PLEADING. 


Where warranty is not promissory in character, and there is nothing 
to be performed thereunder, it is unnecessary to allege truth thereof; an 
averment of performance being required only where insured has war- 
ranted that he will do something. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


8. INSURANCE—PROOF OF LOSS—WAIVER. 


In view of Civ. Code § 1440, insurer waived condition of policy re- 
quiring written proof of loss by refusing to furnish beneficiary Ftank 
form of proofs and denying liability upon policy and informing bene- 
ficiary that it was useless for her to make proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


9. INSURANCE—PROOF OF LOSS—WAIVER—AUTHORITY OF 
AGENT. 


Insurer’s Pacific Coast superintendent, who had authority to look 
after insurer’s interests generally, with power to issue policies without 
consulting home office, and with duty of looking into accidents where lia- 
bility was claimed against company, and through whom policies were 
canceled and return of premiums offered, had authority to waive condition 


*Decision rendered, April 21, 1919. Rehearing denied May 19, 1919. 
180 Pac. Rep. 607. 
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of policy requiring written proofs of loss by refusal to furnish blank 
forms and denial of liability. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


10. INSURANCE—ACCIDENT INSURANCE—WARRANTIES — 
SEPARABLE CONTRACTS. 


Where accident policy was issued for husband and wife, misrepre- 
sentation of wife’s age had no effect upon contract insuring husband, 
the policy being separable into two distinct contracts of insurance, one 
insuring husband, and the other the wife. 


For other cases, see Insurance, Dec. Dig. §§ 179, 268.) 


11. INSURANCE—WARRANTIES—FALSITY. 

An agreement between insurer and insured that the falsity of any 
statement in an application for insurance will avoid the policy is bind- 
ing, regardless of materiality of statement. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


In Bank. 


Appeal from Superior Court, Fresno County; H. Z. Austin, Judge. 

Action by Mattie M. Wilkinson against the Standard Accident In- 
surance Company of Detroit, Mich. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


Johnston & Jones, of Fresno, and Myrick & Deering, of San 
Francisco, for appellant. 
M. K. Harris and Geo. Cosgrave, both of Fresno, for respondent. 


Lennon, J. This action was brought upon a policy which insured the 
plaintiff’s husband, John H. Wilkinson, against death or disability result- 
ing from accident. From a judgment in plaintiff’s favor defendant appeals. 

On October 5, 1914, Wilkinson was found dead in his bedroom by his 
wife. There was no direct evidence as to the cause of the death, and the 
findings and judgment of the trial court rest upon the following uncontro- 
verted facts and circumstances: Wilkinson’s wife had gone to his room 
upon hearing the report of a revolver. The body was found prostrate 
in front of a white enameled washbowl, with a bullet hole in the forehead. 
There were no powder marks or burns on the face. A revolver lay near 
the knee, about three feet from the right,hand. There was a medicine 
chest above the bowl with a mirror on its door. On the lower part of 
this mirror, and on the woodwork below it, was a spattering of blood and 
brain matter. There was no such spattering on the bowl or in the water 
which was in the bowl. A small drawer below the mirror, which had 
theretofore been known to contain Wilkinson’s revolver, as well as his 
shaving materials, was open, with the leather holster still lying in the 
drawer. There was a nick on the edge of the washbowl, together with a 
black mark, as if some hard object had fallen, chipping and discoloring the 
surface. “These marks wefe not upon the bowl prior to the shooting. The 
bullet went straight into the forehead, slightly tearing the skin. Such a 
wound, in the opinion of defendant’s expert witnesses, would cause one to 
crumble up and fall immediately to the floor, and blood would spurt 
back out of the wound. The absence of powder marks on the flesh could 
be accounted for by the experts only upon the theory that the revolver 
had been placed directly against the skin. On the other hand, a firearms 
éxpert testified on behalf of the plaintiff that a shot fired within a foot 
of the object penetrated would leave powder marks on the surface around 
the hole; while, if the muzzle of the weapon were pressed against the 
surface, “it.will burn and smudge—crock,” and be very apt to explode the 
gun. He also testified that Wilkinson’s revolver could have been dis- 
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charged by a blow on the hammer, and that it was light on the trigger. 
One of defendant’s witnesses testified to having seen Wilkinson going 
into the hotel where Wilkinson lived on the evening of the shooting; 
that he was in the company of two persons; that he did not seem to have 
full control of himself, and seemed to be mildly resisting the efforts of 
his companions to get him into the hotel. This testimony, however, 
was contradicted by plaintiff. No motive for suicide was shown or 
attempted to be shown, and the evidence shows without conflict that 
Wilkinson was a man of happy disposition; that he was free from 
domestic or business troubles; and that he was cheerful and in excel- 
lent health up to the time of his death. 

{1] Plaintiff’s theory is that the circumstances attending the killing 
showed that Wilkinson, in taking his revolver from the drawer above 
the bowl, had accidentally dropped the weapon, and that it had fallen 
onto the bowl in such a position as to cause it to discharge a bullet 
into his head. Defendant’s contention, on the other hand, is that there 
was no evidence in the case to support the theory of accident, but that, 
on the contrary, the circumstances shown absolutely precluded the possi- 
bility of accident, and therefore compel the conclusion that the deceased 
committed suicide. We cannot concur in this contention. It is neither 
inherently incredible nor altogether impossible that Wilkinson could 
have been accidentally shot and still have fallen backward. It is con- 
ceivable that he could have been standing erect, with his head inclined 
forward toward the bowl. In view of the reflexes of the human body, 
it is also conceivable that his head was in a sufficiently different position 
by the time blood spurted from the wound so that the blood discharged 
would reach a higher place than that from which the shot was fired. 
Moreover, it is not clear from the testimony that the body did fall straight 
backward, as defendant assumes, rather than crumpled up, as its witnesses 
testify would be the case if deceased had been bending forward at the 
time of the shot: It is not inconceivable that the gun was accidentally 
discharged while being taken from the drawer, which was just below 
the mirror and the spattering of blood. In brief, we do not feel justified 
in holding as a matter of law that, under all the circumstances and the 
possible inferences to be drawn therefrom, the evidence adduced upon 
the whole case is not sufficient to support the finding of the jury, implied 
from their verdict, that the death of the deceased was due to accident, 
and not to suicide. 

[2,3] The fact that plaintiff assumed in her testimony at the inquest 
immediately following her husband’s death that he had committed suicide, 
as did the newspaper reporter who wrote an account of the episode, can 
have no conclusive effect, since this was no more than an inference in 
each instance. While it is possible that, had we been sitting as the jury 
in this case, we should have come to a different conclusion from that at 
which the jury did arrive, still, upon the whole case, it is not open to 
us to say, as a matter of law, that there was no sufficient evidence to 
support the verdict and judgment. 

Appellant assails the following instruction to the jury: 

“Where the insured is found dead under such circumstances that death 
may have been due to suicide or to accident, the presumption is against 
suicide and in favor of accident.” 

[4] The contention that there is no such presumption in this state 
cannot be sustained. This presumption necessarily and logically follows 
from the statutory presumption “that a wae is innocent of crime or 
wrong.” Code Civ. Proc. § 1963, subd. 1; Jenkin v. Pacific Mut. Life 
Ins. Co., 131 Cal 121, 63 Pac. 180. 

[5] The instruction does not assume a fact not in evidence. Thie 
instruction was simply directed to the issue, plainly pointed by the plead- 
ings, as to whether the decedent met his death through accident or suicide. 

[6] It did not operate to shift the burden of proof from plaintiff to 
defendant, nor was it contradictory of the court’s other and general in- 
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struction that the burden of proof was on the plaintiff to prove death, by 
accident. As was said by Mr. Justice Sloss from the bench during the 
oral argument of the case: 

“There is no inconsistency in saying the burden of proof -is upon 
one party, and at the same time that certain circumstances will furnish 
a presumption which is an element of proof or item of evidence to be 
weighed in determining whether he has sustained that burden.” 

Admittedly the facts of the present case exélude every cause of 
death save those of accident or suicide, and it is conceded that the 
solution of the question as to how the decedent came to his death is 
dependent entirely upon circumstantial evidence. In this particular 
the case is distinguishable from the case of Weil v. Globe, etc., Co., 179 
App. Div. 166, 166 N. Y. Supp. 225, where there was the direct and un- 
contradicted evidence of several witnesses that the deceased deliberately 
jumped in front of a moving train. In that case the trial court charged 
the jury that: 

“If the facts are equally susceptible of either construction—that is, 
suicide on the one hand; accident on the other—it will be presumed that 
the death was the result of an accident, and not of a wrongful intent.” 

This instruction was criticized and condemned by the court of last 
resort, chiefly because it ignored the direct evidence that the deceased 
voluntarily threw himself in front of an approaching train, and invoked 
the aid of a presumption “which is available only for the purpose of 
taking the place of direct testimony with the burden of proof,” and also 
because it was tantamount to charging the jury that, if the evidence was 
equally balanced, the law permitted the presumption to weigh in favor 
of the plaintiff, and thereby shifted the burden of producing a preponder- 
ance of the proof to the defendant. 

In other words, the instruction condemned in the case cited was 
predicated upon the erroneous assumption that the evidence of the cause 
of death was wholly circumstantial and was equally susceptible to one 
of two opposing theories, whereas the instruction under review here 
merely postulates the opposing theories of accident and suicide, and did 
no more in our opinion than correctly charge the jury that, when weighing 
the evidence, they should give due weight to the presumption which the 
law indulges against suicide. Such an instruction is appropriate and 
proper in cases where the determination of the cause of death is de- 
pendent wholly upon circumstantial evidence which will fairly support 
either a finding of accident or one of suicide. Weil v. Globe, etc., Co., 
supra; Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 
32 L. Ed. 308; Standard Life, etc., Co. v. Thornton, 100 Fed. 582, 40 
Cc. GiA, SA, OL. BR. A. 116; Jenkin v..Pac.,. etc., ‘Co., 131 Cal... 121, 63 
Pac. 180. And that, we think, is the condition in the present case. 

Other grounds which have been urged for a reversal of the judg- 
ment were, we think, correctly disposed of by the appellate court for the 
First district in an opinion written by Mr. Justice Kerrigan, and we 
therefore adopt that opinion, which is as follows: 

“It is claimed that the demurrer to the complaint should have been 
sustained; that certain warranties were untrue, for which reason the 
policy never attached to the risk; and that no written proof of death 
was given as required by the policy. 

“The contention that the demurrer to the complaint should have been 
sustained is based upon the ground that it does not appear therefrom 
that the warranties set forth in the policy were true, and for the further 
reason that the complaint simply alleges that oral proof of death was 
given, whereas the policy required written proof. 

[7] “With regard to the first objection it is sufficient to say that 
the warranties referred to were not promissory in character. Where 
nothing is required to be performed by an insured under a warranty, 
there is no necessity for averring performance, for the reason that there 
is nothing to be performed, and under such circumstances an averment 
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of performance would be useless and without meaning. When a thing 
is warranted by the insured to exist or a representation to be true at a 
time when a policy becomes consummated as a contract, he has done all 
that he can do. Cowan v. Pheenix Ins. Co., 78 Cal. 181, 20 Pac. 408; 
Berlinger v. Travelers’ Ins. Co., 121 Cal. 451, 53 Pac. 922. It is only 
where the insured has warranted that he will do something that an 
averment of performance is required. 

[8] “Nor do we think that there is any merit in the argument 
that the averment in the complaint with reference to loss under the policy 
is insufficient. The allegation upon this subject recites that plaintiff gave 
to defendant complete oral proof of the facts and circumstances surround- 
ing the death of insured, and that, though requested, defendant refused 
to furnish to plaintiff the blank form of proofs, and denied all liability 
upon the policy, and informed plaintiff that it was useless for her to 
make proof of loss. Such denial of liability constitutes a waiver of the 
condition requiring proof of loss. Civ. Code, § 1440; McCollough v. 
Home Ins. Co., 155 Cal. 659, 102 Pac. 814, 18 Ann. Cas. 862 ; May gn In- 
surance, 469. 

“The further objection that the complaint is insufficient for the 
reason that it does not appear therefrom that the waiver of the provision 
requiring proof of loss was written upon or attached to the policy is 
disposed of in the opinion of Mr. Justice Sloss in McCollough v. Home 
Insurance Company, supra, and requires no discussion. 

[9] “Nor do we think the evidence supports appellant’s contention 
that there was a lack of authority in the agents in making the waiver. 
We do not deem it necessary to review in detail the voluminous evidence 
upon the subject. Briefly, the evidence is as follows: One C. F. Briggs 
was the Pacific Coast superintendent of defendant company, and had 
been acting as such for 25 years. Geo. R. Andrews was an agent of 
defendant at Fresno. Briggs had authority to look after the interests 
of the company generally. It was within his power to issue policies 
without consulting the home office, and alto to take up policies. The 
general course of the company in the Pacific territory was to act through 
Briggs. It was his business, among other things, to look into all cases 
when accidents happened and a liability was claimed against the company. 
He had-the power to appoint agents to solicit insurance, and appointed 
Andrews. He also had power to settle cases for the company. The 
secretary of the company testified that, when defendant wanted to 
cancel a policy and obtain its return from a policy holder, Briggs made 
the demand on the Pacific Coast, and that, when denial ‘of liability in 
death claims was made, the general custom of the company was to convey 
the information direct from the home office to the policy holder, or by 
special authority to Briggs; and that, when they wished to offer the 
return of a premium that had been paid, they had Briggs return it. 

“Upon receiving news of the circumstances of the death of insured 
Briggs instructed Andrews to pay back the premium amounting to the 
sum of $60, and demand the policy. This Andrews did, at the same time 
advising the plaintiff that he did it under instructions from Briggs. 
The company in the meantime being fully advised of all the proceedings, 
and within the time when proof of loss might have been furnished, 
ratified the action of Briggs in refusing to pay the plaintiff’s claim and 
instructed him to recover the policy. This is evidenced by the: corre- 
spondence between the company and Briggs. The action of the company 
could hardly be expected to be otherwise from the facts it had before it. 

“We are further of the opinion that the claim that the evidence is 
insufficient to support the verdict because certain warranties contained 
in the policy were untrue is without merit. The untruthfulness of the 
warranties complained of consists in: (1) That the insured gave the age 
of his wife as 26 when she was in fact 30; (2) that insured was not at 
the time of the issuance of the policy a member of a firm, but was an 
officer of a corporation of the same name. 


Vol. LIV—7, 
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[10, 11] “With reference to the first alleged false warranty, the 
policy provided as an additional benefit for a limited insurance in favor 
of the beneficiary if such person was over the age of 18 years and under 
the age of 60. It is true that courts have generally held a warranty as 
to age of the insured to be material. Here, however, the policy, as 
plaintiff contends, is separable into two distinct contracts of insurance— 
one insuring the deceased; the other insuring the plaintiff herself. Any 
misrepresentation respecting the beneficiary could in no manner have 
any effect upon the contract insuring deceased. The false statement here 
made was therefore a matter not material to the contract of insurance of 
deceased, and had nothing to do with it. It is undoubtedly true, as 
claimed by the appellant, that an agreement between insurer and insured 
that the falsity of any statement in an application for insurance will 
avoid the policy as binding, and that in such case the question of its 
materiality is of no consequence; but the policy here involved contained 
‘no such provision. 

“The alleged breach of warranty concerning the occupation of de- 
ceased was surely not material, and appellant’s contention with reference 
thereto requires no discussion.” 

For the foregoing reasons, the judgment is affirmed. 

We concur: Angellotti, C. J.; Shaw, J.; Wilbur, J.; Melvin, J., 
Olney, J.; Lawlor, J. 


SUPREME COURT OF COLORADO. 


UNION HEALTH & ACCIDENT CO. 


v. 
ANDERSON.* 


1. INSURANCE—ACCIDENT INSURANCE—“OCCU PA TION” — 

“CHANGE OF OCCUPATION”—CONSTRUCTION. 

Thet term “occupation,” as used in a policy requiring notice to in- 
sured of change of occupation, means the usual business of insured, and 
“changing his occupation” means engaging in another employment as a 
usual business. ‘ 

(For other cases, see Insurance, Dec. Dig. § 339.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Change; Occupation.) 


2. INSURANCE — ACCIDNET INSURANCE — TEMPORARY 
CHANGE OF OCCUPATION. 

_. The insured had not changed his occupation of mine superintendent 
within a provision of his policy requiring notice of change of occupa- 
tion, where, after having been temporarily employed as timberman, he 
had ceased such work when the accident occurred and was to resume work 
as mine superintendent. 

(For other cases, see Insurance, Dec. Dig. § 339.) 


3. INSURANCE—ACCIDENT INSURANCE—CHANGE TO OC- 
CUPATION MORE HAZARDOUS. 
Where a mining superintendent had ceased his temporary employ- 
ment as timberman with intention of resuming his usual occupat'on, just 


~ *Decision rendered, April 7, 1919. 180 Pac. Rep. 81. 
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prior to being killed by a snowslide on his way home, he was not en- 
gaged in an occupation more hazardous, within a clause of the policy 
reducing the amount of indemnity if engaged in an occupation more 
hazardous. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


En Banc. 

Error to District Court, City and County of Denver; Charles C 
Butler, Judge. 

Action by Stella C. Anderson against the Union Health & Acci- 
dent Company. Judgment for plaintiff, and defendant brings error and 
applies for supersedeas. Supersedeas denied, and judgment affirmed. 


Isham R. Howze, of Denver, for plaintiff in error. 
Goudy, Twitchell & Burkhart, of Denver, and Millard Fairlamb, of 
Delta, for defendant in error. 


ALLEN, J. This is an action upon an accident insurance policy. 
Plaintiff prevailed, and defendant brings error. In June, 1916, defendant 
issued an accident insurance policy to one Elmer G. Anderson, which 
policy provided for an indemnity of $600 for loss of life of the insured. 
Anderson was killed on December 23, 1916. The plaintiff sues as his 
administratrix. 

The record is before us upon an application for a supersedeas, and 
the principal question to be determined, under the assignments of error 
which are argued, is whether or not, after the issuance of the policy, the 
insured “changed his occupation,” within the meaning of paragraph 13 
of the Schedule of Warranties made by the insured at the time of taking 
the policy. 

The paragraph in question, so far as material upon this review, 
reads as follows: 

“Tf during the life of this policy I * * * change my. occupation, I 
agree to at once report such fact to this company.” 

As a defense, the defendant pleaded, and sought to prove, that the 
insured, during the life of the policy, had changed his occupation, and 
had wholly failed to report such fact to the company, and that therefore 
the plaintiff’s claim under the policy became and was invalidated under a 
clause of the policy which reads as follows: 

“Failure to comply with any of the provisions and conditions of this 
policy shall invalidate any and all claims hereunder.” 

The plaintiff denies that there had been any change of occupation, 
on the part of the insured. The evidence bearing upon this point is, in 
the main, neither conflicting nor disputed. 

The insured, in the Schedule of Warranties accompanying the insur- 
ance policy, | gave as his occupation: “Superintendent of Quartz Mine— 
Overseeing.” The evidence shows that for many years prior to his 
death his life work or occupation was that of “a mine superintendent.” 
The last position of this kind was held by him at “the Mineral farm,” 
which he left on November 12, 1916. About two or three days thereafter 
the insured came to the Mountain Top mine in Ouray county, with an 
understanding had with the manager of the mine that he (the insured) 
should in a short time be placed in the position of mine superintendent. 
The manager testified that he gave Anderson (the insured) temporary 
employement because he (the manager ) “desired to hold him until it was 
convenient to make the change; that is, to dispense with the services of 
the man who ‘then held that position (of mine superintendent ).” Ander- 
son was accordingly given a temporary position as mine timberman. 
It was understood by him, and also by the mine manager, that this was 
merely a temporary employment. The manager also testified: 

“I solicited him (Anderson) to take the position of mine superin- 
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tendent, but temporarily to become familiar with the mine by working 
. other employment, until such time as it was convenient to make the 
change. 

Anderson worked as a mine timberman for a period of about 30 
days. On December 22, 1916, he left the mine, quitting his employment 
as timberman, and started for his home in Delta county. At the time of 
such leaving, it was understood between him and the manager that he 
(the insured) was to return and assume the position of mine superin- 
tendent. The following day, December 23d, he was killed; his death 
being caused by a snowslide. 

The trial court held that Anderson’s acceptance of the temporary 
employment of mine timberman did not amount to a “change of occupa- 
tion,” within the meaning of the clause of the policy now under con- 
sideration. We are of the opinion that such holding, the plaintiff’s con- 
tention to the same effect, should be sustained. The evidence clearly 
shows that the usual occupation, the life work, or business of the in- 
sured, was that of mine superintendent. The evidence also amply sustains 
the following finding of the trial court: 

“Anderson’s position as timberman was a mere temporary employ- 
ment. The intention was that he should have an opportunity to become 
familiar with the mine, and then, in a very short time, a few weeks at 
the most, should be given the position of superintendent of the mine, 
in the place of the then superintendent, who was to quit or have his 
services dispensed with.” 


{1, 2] The term “occupation,” as used in the clause of the policy 
hereinbefore quoted, means the usual business of the insured. In Stone 
v. United States Casualty Co., 34 N. J. Law, 371, it was held that the 
words “changing his occupation” meant engaging in another employment 
as a usual business. Using the term “occupation” in the sense above indi- 
cated, the insured in the instant case had not changed his occupation 
when he became engaged in the temporary employment of mine timber- 
man. He intended to resume work as mine superintendent. The position 
as timberman was incidental to his usual vocation of mine superintendent. 
Such position enabled him to become better prepared for the position 
of mine superintendent which was promised him and for which he evi- 
dently waited while acting as timberman. He did not intend to substitute 
the work of a timberman for that of a superintendent as his usual occu- 
pation. The “change” referred to in the clause in question means, as 
said in 14 R. C. L. 1153, § 331, “the substitution of one business or 
vocation for another as the usual business or vocation of the insured.” 
In a note in 24 L. R. A. (N. S.) 1174, 1175, numerous cases are collected 
which hold that the temporary following of other pursuits does not 
change one’s occupation so as to void a policy of accident insurance. 
To the same effect are most of the authorities reviewed in 3 Cooley’s 
Briefs on the Law of Insurance, 2208. See, also, Taylor v. Illinois Com- 
mercial Men’s Ass’n, 84 Neb. 799, 122 N. W. 41, 24 L. R. A. (N.S.) 1174. 
There was no error in the trial court’s finding the issues for the plaintiff 
in this connection. 


[3] It is also contended by the defendant that it should have pre- 
vailed with reference to its defense involving that clause of the policy 
which reduces the amount of indemnity in a case where the insured is 
injured while engaged in any occupation more hazardous than that stated 
in the Schedule of Warranties. With reference to this branch of the 
case, the facts are the same as in the case of Midland Casualty Co. v. 
Anderson, 172 Pac. 1067, which involved the same accident, the same 
insured, and practically the same clause of an accident insurance policy, 
as is now being considered. For the reasons stated in the Midland Case, 
the record shows no error affecting the defense in question. 

The remaining defense, discussed in the briefs, is to the effect that 
the death of the insured was due to an unnecessary exposure to danger, 
which, if it were the fact, would reduce the defendant’s liability. The 
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trial court found the issue, in this matter, adversely to defendant, and we 
find the evidence sufficient to support the judgment in this respect. : 
The application for a supersedeas is denied, and the judgment is 
affirmed. 
Affirmed. 


COURT OF APPEALS OF KENTUCKY. 


HARTFORD ACCIDENT & INDEMNITY CO. 
v. 


DAVIS. 


UNITED STATES FIDELITY & GUARANTY ‘CO. 
v. 


SAME-* 


INSURANCE—ACTION ON POLICY—QUESTIONS OF FACT. 

In an action on a death and disability insurance policy, evidence held 
to justify submission to the jury of the question whether insured, who 
was himself an insurance man, was by the accident substantially disabled 
from performing the duties of his business, and whether death resulted 
from the accident. 


(For other cases, see Insurance, Dec. Dig, § 668[11],) 


Appeal from Circuit Court; McCracken County. 

Separate suits by Marjorie C. Davis against the Hartford Accident 
& Indemnity Company and against the United States Fidelity & Guaranty 
Company to fecover on insurance policies. Judgments for plaintiff, and 
defendants appeal. Affirmed in each case. 


“Macquot & Berry, of Paducah, for ‘appellants. 
Wheeler & Hughes, of Paducah, for appellee. 


Quin, J. These suits were instituted by appellee, Marjorie C. Davis, 
wife of Frank F. Davis, against the Hartford Accident & Indemnity 
Company on one policy, and against the United States Fidelity & Guar- 
anty Company on two policies, seeking recovery on the face of said 
policies, as well as certain weekly indemnities on each of them. 

The plaintiff alleged that her husband, the insured, died as the result 
of an accident on May 22, 1916, when he slipped and fell on the step 
of a building, injuring his spine, and another accident, occurring three 
days later, when he injured his spine while attempting to get out of a 
bathtub at his residence. Liability was denied by the companies be- 
cause of breach of certain warranties and misrepresentations on the, part 
of the insured; that the alleged injuries did not wholly and continuously 
disable or prevent the insured from attending to his business; that he 
died as the result of disease, which was not brought about by any injury 
or accidental means, antl under the terms and conditions of the policies 


" *Decision rendered, April 18, 1919. 210 S. W. Rep. 950. 
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plaintiff was not entitled to the face of the policies, nor any part thereof, 
nor- to any indemnity whatsoever. The cases were submitted to a jury, 
and from verdicts adverse to appellants they have appealed. 

Insured conducted a general insurance business in Paducah, and 
among the companies represented by him were the two appellants. All 
three policies were in force at the time of his death, November 21, 1916. 
The policies contain substantially the same provisions; those pertinent 
to this appeal are: 


“Sec. 1. If any loss specified in this section shall result directly 
and exclusively from such injury, and the insured shall have been con- 
tinuously and totally disabled and prevented from performing any and 
every kind of duty pertaining to his occupation, from the date of such 
injury to the date of such loss, or if, irrespective of total disability, such 
loss shall result directly and exclusively from such injury within three 
months after the date of the accident, the company will pay for loss of 
life the principal sum.” 


“Sec. 2. (a) If such injury shall immediately, continuously, and 
totally disable and prevent the insured from performing any and every 
kind of duty pertaining to his occupation, the company will pay, as long 
as the insured lives and suffers such total disability, the weekly indemnity 
above specified.” 

The provisions are taken from the Hartford policy. 


Much medical testimony was introduced. For appellee, his widow 
testifies to the bathtub accident; she heard the noise of the fall; insured 
complained of soreness at the end of his spine; she rubbed him with 
some medicine she had at home. He never was well after this; he made 
efforts: to get out, but was never able to attend to his business, like it 
should have been done. After the date of the accident, if he went to his 
office, he would be all to pieces when he came home. Most of the time 
she would take him in the auto to deliver policies. She never saw any 
external evidence of his injury; there was no change for the better in 
his condition from the time of the accident until his death. Prior to 
the accident he was always well, an athlete, fond of games. About the 
middle of July he went to Chicago to consult some specialists; he took 
a brief trip to Cerulean Springs and to South Haven, but grew worse 
all the time. Corroboration of different parts of her testimony is found 
in the evidence of five other witnesses. 

Dr. Sights made a special study of the diseases of the brain and the 
nervous system; saw insured October Ist and practically every day until 
his death; found a bruised spot on_the end of his spine; considered the 
fall on the iron steps (first accident) the primary cause of death, pro- 
ducing the condition that resulted in his death. This was his conclusion 
after close analysis of the history of the case and about 53 days’ treat- 
ment. 

Dr. Hearne; in answer to a hypothetical question, says the injury 
was the cause of death; was present when insured died; he died from 
convulsions; from his diagnosis it was a cerebral lesion or brain lesion. 

For appellants, the bookkeeper in his office testified that the first 
she heard of the accident was about the middle of July; thinks she saw 
insured every day; saw no difference in the time he spent at the office. 
He wrote new business of all kinds, and did some collecting until July. 
She works for the present agent for these companies. 


Buford Rhodes purchased the agency after insured’s death; he was 
associated with him. in the office previous to his death; he corroborates 
the. bookkeeper, and states that he furnished appellants with a list of 
policies written by insured between May and November. 


About 15 witnesses testify that insured solicited them, or they called 
him, for policies, between June and November; most of those instances 
occurred in June, and were taken under varying circumstances and in 
different portions of the city. 
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Eight physicians, osteopaths, allopaths, and surgeons, testify. In the 
opinion of most of them, death was not due to the accident; insured 
had a disease of the spine, which had existed probably several months. 


Several exhibits are filed with the record, such as proof of claim, 
application for disability clause on certain of insured’s policies, certificate 
of death, etc. When asked in rebuttal why he stated in the certificate of 
death that the contributory cause of insured’s death was unknown, Dr. 
Sights explains that he analyzed the case after insured’s death. 


Insured died more than 90 days after the two accidents, at the age 
of 32-years. His average weekly income was $75. 

In two particular instances we have had before us policies containing 
provisions similar to those sued on: 

Pe . Life Acc. Ins. Co. v. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 

The insured in that case was injured in a runaway accident. It was 
claimed his death was due to Bright’s disease, and that the accident 
did not wholly and continuously disable him from performing every, and 
any duty pertaining to his business. The court classifies the authorities 
construing the disability clause, and adopts the one holding that a total 
disability exists if the insured’s injuries are of such a character that com- 
mon prudence requires him to desist from his labors, and rest, so long 
as it is reasonably necessary to effect a speedy cure. The widow, O’Brien, 
testifies that— 

“After he was several weeks sick, he got up; but he wasn’t up very 
long. It might have been a week or little more, and he was taken sick 
again, and he wasn’t well from that time on then. He would get up and 
‘go out, and come back to bed again, and sometimes maybe he would set 
up an hour or so.” 

It is held in this case that the disability would be total if of such a 
character as to prevent the insured from transacting any kind of business 
pertaining to his occupation; that it is sufficient if the disability was such 
as to prevent insured from doing all the substantial acts required of him 
in his business. 

Doyle v. New Jersey Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 
182 S. W. 944, Ann. Cas. 1917D, 851: 

Here the insured, a dentist, injured his finger June 21, 1912, and 
blood poisoning later developed. The provision of the Doyle policy and 
the policies in this case are almost identical. A recovery was denied 
because from August 7 until November 4 (when he died) Doyle was at 
his office regularly and performed at times substantially all of his accus- 
tomed duties. After quoting from the O’Brien Case, supra, the court 
says: 

“From the above quotations from the O’Brien Case it will be seen 
that this court is committed to a ‘reasonable construction’ of the clause 
in question ‘that it is as just to the assured as to the insurer,’ and that 
that end is attained ‘if the disability of the insured is such as to prevent 
him from doing all the substantial acts required of him in his business.’ 
And while it is difficult to state a general rule of construction that will 
be applicable to all cases, we think we may safely state as an elaboration 
of our views upon this subject that a recovery should not be denied under 
such a clause as we have before us, when the evidence shows that the . 
insured was able to be up and about; and to do minor and trivial things 
not requiring his time or attention, or to direct his business and do some 
of the work himself, if his injuries are such that common prudence de- 
mands he desist from his labors and rest, so long as it is reasonably 
necessary to effect a speedy cure, and he is unable to do the things which 
constitute substantially all of his occupationg or wholly disabled from 
doing all the substantial and material acts necessary to be done.” 

Continental Casualty Co. v. Mathis, 150 Ky. 477,-150 S. W. 507, is to 
the same effect. Here a recovery was sustained, though the insured 
undertook to do some of his work. Thescourt quotes with approval from 
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Hohn v. Interstate Casualty Co., 115 Mich. 79, 72 N. W. 1105, wherein 
it was held that a barber, who went to his shop several days ‘after the 
accident, suffering pain the while, and then was obliged to take to his 
_ - ‘the eighth day, was immediately, continuously, and wholly dis- 
abled. 

Preferred Acc. Ins. Co, v. Gray, 123 Ala. 482, 26 South, 517, in which 
a recovery under the policy was sustained, is much in point. The assured, 
a physician, was injured, and as a result thereof the evidence showed 
he was unable to continue the practice of his profession for a period of 
three months, and lost weight from 220 to 147 pounds, and was obliged 
to go away to recuperate; on the other hand, it was shown by evidence 
that he had been seen on the street during the three months in question, 
and the insurance company introduced in evidence some 50 prescriptions 
shown to have been made by the assured during the time he was alleged 
to have been “wholly and continuously disabled from transacting any and 
every kind of business pertaining to his occupation.” 

See, also, Monahan v. Supreme Lodge of the Order of Columbian 
Knights, 88 Minn. 224, 92 N. W. 972; Baldwin v. Fraternal Acci. Ass’n, 
21 Misc. Rep. 124, 46 N. Y. Supp. 1016, affirmed in 159 N. Y. 561, 54 N. E. 
1089; U. S. Cas. Co. v. Hanson, 20 Colo. App. 393, 79 Pac. 176. 

In Fuller on Accident and Employers’ Liability Insurance, the author, 
on page 296, thus states the rule: 

“The courts are a unit in declaring this this clause be given a 
practical and rational construction. It is not often that a man is so 
completely disabled as to prevent his engaging in any kind of occupation. 
However, to hold the insurance company liable on its policy, it is not 
sufficient that the disability impairs the effectiveness and earning power 
of the insured in a general and superficial way. Nor is it sufficient that 
the injury resulting from the accident renders him unable to perform 
all the duties of his profession or occupation. He must be unable to 
perform them with substantial and reasonable effectiveness, in order to 
recover on his policy. To entitle the assured to indemnity, it is not 
essential that his injury should disable him to such an extent that he 
lacks. the physical ability to do anything in the prosecution of his busi- 
ness. It is sufficient, according to the undoubted weight of authority, 
even under the clause providing for indemnity for injuries which shall 
‘wholly disable and prevent him from the prosecution of any and every 
kind of business pertaining to the occupation under which he is insured,’ 
that his injury be of such a character and so severe that he is unable 
to do all the substantial acts necessary to be done in the prosecution 
of his business.” 

And again, on page 305: 

“And it is also a question for the jury to determine whether an 
assured party is ‘totally disabled’ in all cases, where from the evidence 
there might be an honest difference of opinion among fair-minded men.” 

If, as the result of all of insured’s efforts, he was able to write only 
14 or 15 policies between the date of his injury and his death, and part of 
this with the assistance of his wife, we are not prepared to say he was 
able to perform substantially all the duties of his business. Had he 
performed other services or secured other business, doubtless defendant 
would have proven it, as they had the books. He certainly did not do 
near the amount of work done by Dr. Doyle, as will be found from 
reading the opinion in said case. 

In submitting the case to the jury, the court appears to have = 
in mind the law as stated in the cases herein referred to, and we find 
no error in the instructions given, and, since those instructions embraced 
the whole law of the case, the court did not err in refusing to give the 
instructions tendered by appellants. There was sufficient evidence to 
take the case to the jury, its decision favored appellee, and, while the 
evidence would seem to preponderate in favor of appellants, this will 
not justify or authorize us to set the verdict aside or order a new 
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trial, because we cannot say it is flagrantly against the evidence. Both 
as to the extent of the disability, and whether insured died of disease 
or from accident, the two points urged by counsel, the evidence is con- 
flicting; hence a question for the jury. 

The judgment in each case is affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


AMARILLO, 


METROPOLITAN CASUALTY CO. 


v. 
EDWARDS. (No. 1500.)* 


1. INSURANCE—ACCIDENT INSURANCE—INJURY—EVIDENCE. 


In action on accident policy, evidence that insured had no hernia 
previous to his fall while attempting to alight from an automobile, that a 
hernia developed just after the fall, and a doctor’s opinion that in all 
probability it was due to the fall, justified jury in finding that accident was 
sole cause of injury, “exclusively and independently of all other causes,” 
within a policy provision. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—ACCIDENT INSURANCE—DISABILITY. 


In action upon accident policy, evidence held to support jury’s finding 
that insured was wholly disabled and prevented from performing any 
and every kind of duty pertaining to his occupation for six weeks. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE--ACCIDENT INSURANCE—“TOTAL DISABIL- 
Fry.” 


Total disability does not mean absolute physical inability to trans- 
act any kind of business pertaining to insured’s occupation ; it is sufficient 
if injury-is such that common care and prudence require him to desist 
from business so long as it is reasonably necessary to effectuate a cure, 
and that for a few days insured did not discover seriousness of injury 
would not disprove that he was not wholly disabled within meaning of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.) 


Appeal from District Court, Dallas County; W. F. Whitehurst, 
Judge. 

Action by Fred L. Edwards against Metropolitan Casualty Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


T. L. Camp, J. N. Freeman, and Spence, Haven & Smithdeal, all of 
Dallas, fer appellant. 
Seay & Seay, of Dallas, for appellee. 


*Decision rendered, March 19, 1919. Rehearing denied April 9, 1919. 
210-S. W. Rep. 856. 
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Hurr, C. J. Appellee, Edwards, sued appellant insurance company 
on -an accident policy in the principal sum of $3,750, which was alleged 
to be in force when he was injured, directly, solely, and exclusively 
through accidental means. He alleged about September 21, 1916, in at- 
tempting to alight from an automobile, that he slipped, stumbled, or fell 
on and against said automobile, or curb at or near said automobile, and 
as a result received bodily injuries directly, solely, and exclusively 
through accidental means, which tore, lacerated, bruised, and mangled 
his side, together with other parts of his body and limbs, which caused 
a nervous shock and strain upon his system, producing pain and suffering. 
That clause 2 of the policy reads: 

“If said injuries shall not result as specified in clause 1, but directly, 
solely, and exclusively and independently of all other causes, shall, within 
two weeks from date of the accident, continuously and wholly disable 
and prevent the insured from performing any and every kind of duty per- 
taining to his occupation, the company will pay the insured the weekly 
indemnity above specified for the entire period of such total disability.” 

That under the policy he was entitled to indemnity of $25 per week, 
within two weeks of the accident, to wit, immediately thereafter plaintiff 
was continuously and wholly disabled and was prevented from perform- 
ing the duties pertaining to his occupation, from the 21st day of Septem- 
ber; 1916, to the lst day of December, 1916, 10 weeks aggregating the sum 
of $250. The appellee also set out clause 3, which reads as follows: 

“If such injury shall not result as specified in clause 1, but directly, 
solely, exclusively, and independent of all other causes, shall within two 
weeks from the date of the accident, or immediately following total 
disablement, continuously disable and prevent the insured from perform- 
ing some one or more important daily duty or duties pertaining to his 
occupation, the company will pay the insured one-half of the weekly in- 
demnity above specified for the period of such partial disablement, not 
exceeding fifty-two weeks.” 


That immediately following his total disablement that he has been 
disabled and prevented from performing one or more important duty or 
duties pertaining to his occupation for a period of 52 weeks, totaling 
$650. That clause J, paragraph 4, reads: 


“If such injuries shall necessitate the removal of the injured to a 
regularly incorporated hospital, the weekly indemnity payable for a period 
not exceeding ten consecutive weeks, during which the insured shall be 
confined to said hgspital, shall be double the amount provided in clause 2, 
provided that insured shall not make claim under clause 8 on account of 
the same injuries.” 

- 


‘That the injuries necessitated his removal to such hospital October 
1, 1916, and that he was there confined for a period of two weeks; that 
undér this clause he was entitled to an additional $25 per week for the 
time thus confined, which totaled the sum of $50. He also sought to 
recover 12 per cent. penalty and $500 as attorney’s fees. It will not be 
necessary to set out the appellant's answer or pleadings at this time. 
The case was submitted to a jury upon special issues. The jury found 
that appellee’s fall, solely, exclusively, and independent of all other 
causes,. produced the injury complained of; that the fall was accidental; 
that appellee was continuously and wholly disabled and prevented from 
performing any and every kind of duty pertaining to his occupation for 
six weeks; that he was prevented from performing some one or more 
important duty or duties pertaining to his occupation for 46 weeks; that 
he was confined in a regular incorporated sanitarium two weeks; that he 
was entitled to reasonable attorney’s fees, which would be $250, The 
trial court rendered judgment for $775, the principal due on the ‘policy, 
$1,180 per cent, penalty, amounting to $93, and $250 attorney’s fees, totaling 


ay The first assignment is that the answer to special issue. No, 1 
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is contrary to the evidence, and should be set aside for the reason that 
the evidence shows that the injury of which the appellee complains 
could not have been produced and was not produced, directly, solely, 
exclusively, and independently of all other causes from the fall which 
appellee alleges he had. The evidence in this case shows that the appel- 
lee fell in trying to alight from his car, and in doing so struck the corner 
of his car door, or the latch which is on a Ford car, which struck him 
in the groins, where a hernia was shown thereafter to have developed. 
He complained at that time, but did not call the appellant’s agent’s atten- 
tion to it until possibly the next day; whereupon he was referred-to the 
company’s physician, Dr. Carroll, who testified that he examined him and 
found a hernia and operated on him for it. The testimony will authorize 
the finding that appellee was a strong, healthy young man, and had en- 
gaged, with his brother previous to the injury, in healthy and vigorous 
exercise and labor; that he had never had a pain at that place previous 
to his fall. We find no evidence that he was diseased to any extent 
which would have caused the injury, and find only theories presented ~ 
by the expert witnesses as to the probability or possibility of it having 
been produced in the manner alleged, or whether it was done in some 
other way. There appeared to be no bruises on the outside of his person 
found by the doctor at the time he examined him, and the doctor ex- 
pressed it as his opinion that the corner of the door or latch, striking 
with sufficient force to cause hernia, would break the tissue or cause a 
bruise or evidence of such force under the surface of the skin. The 
following question was asked the doctor: 


“Irrespective of this sharp point, in other words, your idea is that the 
door and the sharp point to the instrument would not have as much to 
do with it as the slipping and falling in this jerking position? Answer: 
Yes, sir; that is it. My idea is that the fall against the sharp instrument 
did not produce the direct hernia; that it was some other factor, else 
there would have been what I said—a bruise and bleeding condition of 
the tissues on the inside. The fall, if the hernia came on immediately 
after this, the type we found, then it is presumptive the fall, and later 
that the strained condition that occurred afterwards and perhaps in the 
fall, might: have been the factor in bringing it down; I rather think that 
it would. »If there had not been any sharp point there, and he got the 
fall like that, I would place just as much stress on the fall producing - 
the hernia as if the sharp point had been there. If it occurred immedi- 
ately afterwards, I would naturally attribute it to that as a factor.” 

At another place he testified: 


“In investigating conditions of hernia that come as the result of 
decay or diseased. condition as compared with those that come from vio- 
lence, I do not know just the percentage of thém that occur on the right- 
hand side, but many more than on the left side. I hardly think it is as 
high as 97 per cent., according to the best authorities, but I am not sure. 
I should say offhand, according to my best recollection, at least 75 per 
cent. At least 75 per cent. of those hernias coming without accident or 
violence occur on the right side. This one was on the left side; that is 
correct. This hernia had another peculiar thing about it—it. was ‘very 
small—it is not a rupture at all. That is a mistaken thing; it is a hernia, 
but most people call it rupture, but it is not a rupture; it is merely 
parting of the tissues that separate, and let something go through, and 
laymen frequently call it a rupture. The whole thing means a separation 
of the tissues, which lets a man’s intestines or entrails come through; no 
matter what you call it, it is a separation of the tissues which permits 
the inside to stick out. This is a very small one.” 

He said at another place: 

“There was no evidence on his side as to searching for laceration or 
a red spot, or anything like that; there is none; nothing out of the 
ordinary except a hernia. If the boy had been hit by this steel clasp 
against the skin but for the clothes it would have been a very simple 
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matter an a very easy matter for that to jam up there and hurt enough 
to produce a hernia, without leaving any scar or discoloration on the skin 
outside; that is possible.” 

After a lengthy hypothetical question was presented to Dr. Crow, 
he testified : 

“Taking what has been outlined about this case to me, I bite 
this hernia was caused in an effort to save himself in the act of falling, 
before striking the door; the transmission of force. He continued _yntil 
he did strike the door. I should say that this hernia might, and in all 
probability did, happen prior to the time he hit the door; that the act 
of falling, and the actual fall, I cannot say that, as no human being can 
possibly determine just when the hernia occurred. 

The fact that the appellee had nothing of the kind previous to the 
fall, that the hernia developed just after the fall, that he was healthy 
before, etc., and that in the doctor’s opinion in all ‘probability it was due 
to the fall, we think the jury were authorized to find that the accident 
was the sole cause of the injury, independent of all other. North Ameri- 
can Accident Insurance Co. v. Miller, 193 S. W. 750; Fidelity Casualty 
Co. v. Joiner, 178 S. W. 806. 


{2, 3] The second assignment assails the finding of the jury that 
appellee was wholly disabled and prevented from performing an 
every kind of duty pertaining to his occupation for six weeks. White 
the evidence indicates for two or three days after the injury appellee 
was not aware of the seriousness of the injury, and shows that he did 
attempt to work around his place, it nevertheless shows that he was 
disabled at least to some extent. The evidence clearly shows that_the 
injury then received was serious, requiring an operation which confined 
him to the sanitarium for two weeks, and after leaving the place he was 
unable to do any work of consequence, unless it was such as making out 
tickets and the like. The appellant appears to rely upon a report made 
by appellee of his condition, which the company secured, and in which the 
appellee denominated his injuries as partial. Dr. Carroll testified with 
reference to such siatement: 


“If he ever wrote out a statement that about three or four or five weeks 
afterwards, as to his thinking, he was well, he is mistaken about it. The 
hernia has recurred, and he will have to wear a truss or have it fixed; 
it is right down there now.” 

We think the facts presented an issue as to how long he was totally 

disabled, and that the jury were not without evidence supporting their 
finding. It would serve no useful purpose to quote the testimony at any 
length on this point. As to the rule for ascertaining the meaning of total 
disability, the Joiner Case, supra, quotes that it— 
“does not mean absolute physical inability on the part of the insured to 
transact any kind of business pertaining to his occupation. It is suffi- 
cient if his injuries were of such a character that common care and 
prudence required him to desist from the transaction of any such business 
so long as it was reasonably necessary to effectuate a cure. This was a 
duty he owed to the insurer as well as to himself.” 

The mere fact that for a few days appellee may not have discovered 
the seriousness of his injury does not disprove that he was not, within 
the meaning of the policy, wholly disabled, when the evidence of the 
doctor indicates that common care required him to desist from the trans- 
action of any such business. This court’s views are expressed in the 
Miller Case, supra, 193 S. W. 750, paragraphs 1 and 8, Fidelity & Casualty 
seein Co. v. Mountcastle, 200 S. W. 862; I. T. A. v. Rogers, 163 

. W. 421. 

[4] The third assignment complains at the action of the court in 
excluding testimony of Dr. Carroll, who had treated the appellee, as 
follows: 

“That in his opinion, as an expert, the injury which the plaintiff 
claims to have suffered was not the result directly, solely, and exclusively, 
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and independent of all other causes, of the fall on the automobile door.” 

Objection made at the time is that it was not a question of expert 
testimony, but that the question involved the very issue which the jury 
was called upon to try. The court sustained the objection, and doubtless 
ruled as he did under the holdings and in accordance with the case of 
I. T. A. v. Rogers, 163 S. W. 421. We will not discuss whether the 
particular evidence offered should have been admitted. We think, how- 
ever, there was no injury shown by its rejection, as Dr. Carroll testified : 

“You want my opinion as to whether this hernia I found in the opera- 
tion was due to the injury described, due to the fall or blow that he 
received on the side, or whether it might have been due to some other 
cause. My opinion would be that it would be more likely to result from 
some other cause than that from the direct blow, for the reason that 
there was no bruises or laceration of the tissues; in other words, from 
other factors, probably more so, than, this blow against his side.” 

He also testified : 

“I don’t believe a severe blow on the wall [of the stomach] would 
produce a rupture without leaving some evidence of a bruise, without 
some other factor attending.” 

Again: . 

“My idea is that the fall against the sharp instrument did not produce 
the direct hernia; that it was some other factor, else there would have 
been what I said—a bruise and bleeding condition of the tissues on the 
side.” 


He further testified: 

“T don’t believe I have ever seen a case where a sudden blow pro- 
duced a hernia, but the reports of the men who have seen them, and 
which I have seen, is that it would incapacitate a man. The accepted 
view of it is that a sufficient blow to produce hernia would immediately 
incapacitate him, and usually does just that.” 

This testimony, it occurs to us, gave the jury the benefit of the 
doctor’s opinion as to whether striking the door actually produced the 
hernia or whether it was from some other cause. 

{5] The fourth and fifth assignments assert error in refusing to 
permit the witness Weams, the state agent of the company, to testify that 
he knew of his own personal knowledge that the occupation of running 
a filling station classified as a more hazardous occupation by defendant 
company than that of a traveling salesman, and that the premium rate 
for said occupation was greater than the rate charged for the occupation 
of traveling salesmen, and would have testified to the rate charged by the 
company for both classifications. The appellee objected to the testimony 
on the ground that the policy provided the manner and method by which 
a change of occupation reduced the liability of the defendant, to wit, 
according to the company’s rates and classification of rates last filed prior 
to the occurrence of the injury for which indemnity is claimed with the 
insurance department of the state, wherein the assured resides, etc. It 
appears from the policy that appellee was insured as a traveling sales- 
man, and at the time of his injury appellee was secretary of the Edwards 
Gasolene & Service Station; that he did other things around the station 
necessary to be done when there were no men around to do it, including 
cranking cars, taking off and putting on tires, etc. The appellant pleaded 
that the premium paid and required for salesmen in the stationery busi- 
ness was $20 per annum, and that such business was rated as select; that 
for ordinary risk it was $34 per year, which was fixed prior to and ex- 
isted at the time of the alleged accident; that, if he was entitled to 
recover at all, he could only recover 20/34 of the benefits stated in the 
policy. The clause of the policy relied on reads: 

“If the insured shall engage in any occupation classed by- this com- 
pany as more hazardous than that stated in this policy (ordinary duties 
about the residence of the insured or while engaged in recreation ex- 
cepted), the company’s liability hereunder shall be limited to such pro- 
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portion of the indemnity as herein provided as the premium paid will 
purchase at the rate and within the limits fixed by the company for such 
increased hazard, according to the company’s rates and classification risk 
last filed prior to the occurrence of the injury, for which indemnity is 
claimed, with the insurance department of the state wherein the insured 
resides.” 

It will be seen the company’s rates were to be fixed and filed with 
the insurance department and that the rates last so filed should control. 
It was sought to show by the witness that he knew the rate and what 
it was, etc. The contract of insurance made at the rate last filed with the 
insurance department before the accident the controlling rate, and the 
evidence of the indemnity to be paid under such rate. We believe the 
court ruled correctly in rejecting the offered evidence. It was sought 
to prove orally by the witness that he knew the rate when the policy pro- 
vided the rates should be fixed and filed, and it is not shown that the 
proposed testimony was the rate so fixed and filed, or that it could not 
be obtained from the insurance department. 

The case will be affirmed. 


RUBENS v. UNITED STATES CASUALTY CO. (No. 9776.)* 
(Appellate Court of Indiana, Division No. 2.) 


INSURANCE—ACCIDENT INSURANCE — BENEFICIARY IN- 
DEMNITY—CAUSE OF INJURY. 


An accident policy covering injury to the beneficiary while a pas- 
senger in a passenger car, or a steam vessel, or in a passenger elevator, 
or in a burning building does not cover death by injury in an automobile. 


(For other cases see Insurance, Dec. Dig. § 452.) 


Appeal from Superior Court, Marion County; W. W. Thornton, 
Judge. 

Action by George B. Rubens against the United States Casua'ty Com- 
pany. From a judgment for defendant on demurrer to the amended 
complaint, plaintiff appeals. Affirmed. , 


. Guilford A. Deitch and Frank G. West, both of Indianapolis, for ap- 
pellant. ; 

J. W. Fesler, Harvey J. Elam, and Howard S. Young, all of Indiana- 
polis, for appellee. 


*Decision rendered, April 18, 1919. 122 N. E. Rep. 786. 


ore 


TRAVELERS’ PROTECTIVE ASS’N v. BRAZINGTON. (No. 9836.)* 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—FRATERNAL INSURANCE—“LOSS OF FOUR 
FINGERS ON EITHER HAND BY SEVERANCE.” 


Constitution of fraternal beneficiary association providing for in- 
*Decision rendered, May 9, 1919. 123 N. E. Rep. 221. 
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demnity “in case of loss of four fingers on either hand by severance” 
construed to require payment where there is loss by severance of any 
material part of each of the four fingers on one hand, whenever be- 
cause of such severance each of the fingers is practically useless. 


(For other cases, see Insurance, Dec. Dig. § 791[2].) 


Appeal from Circuit Court, Delaware County; Frank Ellis, Judge. 
Action by Alvah C. Brazington against the Travelers’ Protective As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed. 


White & Haymond, of Muncie, for appellant. 
Miller, Dailey & Thompson, of Indianapolis, for appellee. 


JAQUES v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. (No. 22034.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—ACCIDENT INSURANCE—“CHANGE OF OC- 
CUPATION.” 


A person whose regular vocation for 30 years was that of a com- 
mercial traveler, and who, when his usual business was dull, or when he 
desired to be at home for a short time to enjoy the society of his family, 
was accustomed for short intervals to do any sort of labor obtainable 
near home, does not thereby, as a matter of law, change his occupation, 
within the fair interpretation of an ordinary accident insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


2. INSURANCE—ACCIDENT INSURANCE—CHANGE .OF OC- 
CUPATION. 


Ordinarily a person does not change his occupation, within the 
meaning of an ordinary policy of accident insurance, without both acts 
and intention showing a purpose so to do. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


3. INSURANCE—ACCIDENT INSURANCE—CHANGE OF OC- 
CUPATION QUESTIONS OF FACT. 


The' facts touching the acceptance of temporary work as a janitor by 
an insured person, who was a commercial traveler, in order to be at 
home with his family for a short time, but who had also avowed his 
purpose not to continue at such work, but to go back to his own voca- 
tion, examined, and held to present a fair question of fact for the jury 
as to whether the insured had changed his vocation—following Evans v. 
Accident Association, 102 Kan. 556, 171 Pac. 643, L. R. A. 1918D, 122. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


*Decision rendered, April 12, 1919. 180 Pac. Rep. 200. Syllabus by the 
Court. 
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4. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH 
—QUESTIONS OF FACT—EVIDENCE—SUFFICIENCY. 


The evidence touching the question whether the insured died of vio- 
lent; external, and accidental means, or whether he died of disease, ex- 
amined, and held to be a question of fact for the jury; and held, also, 
that the evidence sufficiently supported the verdict. 


(For other cases, see Insurance, Dec. Dig. §§ 665[5], 668[11].) 


8 INSURANCE—ACCIDENT INSURANCE—CHANGE OF OC- 
CUPATION—EVIDENCE—COMPETENCY. 


In an action to recover on an accident insurance policy, where one 
defense thereto was that the insured had changed his occupation without 
notifying the insurer, as the policy required, the pertinent acts and con- 
duct of the deceased policy holder, including what he said—his per- 
tinent verbal conduct—as well as what he did, prior to his fatal accident, 
touching his purposes and intentions, are competent items of evidence to 
determine the controverted question of fact. 


(For other cases, see Insurance, Dec. Dig. § 654[2].) 


Appeal from District Court, Wyandotte County. ; 

Action by Jennie L. Jaques against the Order of United Commercial 
Travelers of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Charles M. Howell, of Kansas City, Mo., C. A. Miller, of Kansas 
City, Kan., Joseph S. Brooks, of Kansas City, Mo., and John A. Milliner, 
of Celumbus, Ohio, for appellant. 

E. E. Martin of Kansas City, Kan., and Alfred Jaques, of Minn- 
eapolis, Minn., for appellee. 


CERESIA v. ST. GIUSEPPE MUT. AID WORKING MEN’S ASS'N. 
(No. 15417.)* 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE—MUTUAL BENEFIT ASSOCIATION—WAIVER 

OF RULES. 

Rules of waiver of forfeiture are as applicable to society insurance 
companies or associations as to any ordinary insurance company, and 
such a society through its proper officers can waive a strict compliance 
with the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATION—FORFEI- 

TURE—WAIVER—QUESTION FOR JURY. 

Whether a mutual benefit association waived a by-law to the effect 
that no benefits should be paid for sickness of a person when away from 
St. Louis held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


 *Argued and submitted, March 6, 1919. Opinion filed, April 8, 1919. 
211 S. W. Rep. 81. 
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4. INSURANCE—MUTUAL BENEFIT ASSOCIATION—FORFEI- 
TURE—WAIVER. 


If a mutual benefit association recognizes the continuing existence 
of a contract by requiring proofs of claim which are furnished by the 
member or his beneficiary at some trouble or expense, the right to defend 
on account of previously known grounds of avoidance or forfeiture is 
lost. 


(For other cases, see Insurance, Dec, Dig. § 755[1].) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 

“Not to be officially published.” 

Action by Giuseppe Ceresia against the St. Giuseppe Mutual Aid 
Working Men’s Association. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Vincent McShane, John J. O’Brien, and C. V. Riccardi, all of St. 
Louis, for appellant. 
Louis PR. Sher, of St. Louis, for respondent. 


MASSACHUSETTS BONDING & INS. CO. v. VANCE. (No. 9042.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—PAROL INSURANCE—VALIDITY—STA TUTE 


.Parot insurance, comprehending the subject of insurance, the time 
when the risk attaches and ends, the amount of indemnity, the parties, 
and the premium, contains all the elements essential to a binding contract 
of insurance, and is enforceable. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Payne County; James B. Cullison, Judge. 

Action by Ollie E. Vance against the Massachusetts Bonding & In- 
surance Company. Judgment for plaintiff, motion for new tr’al over- 
ruled, and defendant brings error. Affirmed. 


P. D. Mitchell, of Cushing, and Chas. B. Mills, of Yale, for plain- 
tiff in error. Walter Mathews, of Cushing, for defendant in error. 


 *Decision rendered, June 25, 1918. Rehearing denied Aug. 27, 1918. 
Amended petition for rehearing denied May 27, 1919. 180 Pac. Rep. 693 
Syllabus by the Court. 


Vol. LIV—8. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firth Crrcul!t. 


GREEN 
v. 


INTERSTATE CASUALTY CO. (No. 3253.)* 


PRINCIPAL AND SURETY—FIDELITY BONDS—RENEWALS— 
AVOIDANCE FOR BREACH OF WARRANTIES. 


A surety company, which executed a bond, insuring the fidelity of a 
bank cashier, and annual renewals thereof, each “subject to all the cove- 
nants and conditions” of the original bond, and made in consideration of 
a written statement by the bank that the cashier was not then in defau!t, 
which statements were by the original bond made warranties, held not 
liable for defaults occurring after the original term, where it was shown 
that the cashier was in default during such term, and that all renewal 
statements to the contrary were false. 


In Error to the District Court of the United States for the Northern 
District of Alabama; William I. Grubb, Judge. 

Action at law by D. L. Green, as receiver of the Bank of Panama 
City, against the Interstate Casualty Company. From the judgment, 
plaintiff brings error. Affirmed. 


Sterling A. Wood, of Birmingham, Ala. (John H. Carter, of Mar 
anna, Fla., on the brief), for plaintiff in error. 
' J. T. Stokely and R. H. Scrivner, both of Brmingham, Ala., for de- 
fendant in error. 


Before Walker and Batts, Circuit Judges, and Beverly D. Evans, Dis- 
trict Judge. 


Watker, C. J. This was an action by the plaintiff in error, suing 
as the receiver of the Bank of Panama City, on a bond and renewals 
thereof given to the bank by the defendant in error, the Interstate Casualty 
Company, as surety of one McKinzie, who was the cashier of the bank. 
By the original bond the surety agreed “to make good and reimburse to 
the obligee, to the extent of ten thousand dollars, any and all pecuniary 
loss sustained by the obligee of money, securities, or other personal 
property in the possession of the principal, or for the possession of which 
he is responsible, by any act of dishonesty on the part of the principal 
in the discharge of the duties of his office or position as set forth in said 
statement referred to, amounting to larceny or embezzlement, and which 
shall have been committed during the continuance of this bond, or any 
renewal thereof, and discovered during said continuance, or within” a 
time specified. Prior to the making of the bond the obligee made a 
written statement to the surety, which was referred to in a clause of the 
bond immediately preceding the following one: 

“Now, therefore, in consideration of the sum of twenty-five ($25.00) 


*Decision rendered, March 3, 1919. 256 Fed. Rep. 81. 
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dollars paid as a premium for the period from October 1, 1910, to October 
1, 1911, at 12 o’clock noon, and upon the faith of the said statement as 
aforesaid by the obligee, and any subsequent statement or statements, all 
of which statements the obligee hereby warrants to be true, it is hereby 
agreed and declared that, subject to the provisions and conditions herein 
contained, which shall be conditions precedent to the right on the part 
of the obligee to recover under this bond, the surety shall,” etc. 

Each of the renewals was evidenced by an instrument, called “Con- 
tinuation Certificate,” a copy of one of which is the following: 

“In consideration of the sum of thirty no/100 dollars, the Interstate 
Casualty Company hereby continues in force bond No. 1171-10 in the 
sum of ten thousand and no/100 dollars, on behalf of Oscar Paul 
McKinzie, in favor of Bank of Panama City, for the period beginning 
the first day of October, 1911, and ending on the first day of October, 
1912, subject to all the covenants and conditions of said original bonds 
heretofore issued, dating from the first day of October, 1910. 

“Witness the signature of the president and assistant secretary, this 
20th day of September, 1911. 

Henry B. Gray, President. 

“[Seal.] Cory F. Baker, Asst. Secretary.” 

Prior to the making of each continuation certificate the obligee gave 
= the surety a written statement, a copy of one of which is the fol- 
owing: 

“To the Interstate Casualty Company: 

“This is to certify that the books and accounts of Mr. Oscar P. 
McKinzie were examined by us from time to time in the regular course 
of business and we found them correct in every respect, all moneys or 
property in his control or custody being accounted for, with proper 
securities and funds on hand to balance his accounts, and he is not now 
in default. 

“He has performed his duties in an acceptable and satisfactory man- 
ner, and no change has occurred in the terms or conditions of his em- 
ployment as specified by us when the bond was executed. 

“Dated at Panama City, Fla., this 27th day of September, 1911. 

“(Signature of Employer] Bank of Panama City. 
“By G. W, West, 

“{Bank Seal] President [Official Capacity].” 

The renewals in 1912, 1913, and 1914 were accomplished in like man- 
ner. The bill of exceptions contains the following statement: 

“It was admitted that a tender of the premiums paid on the bond, 
with interest, had been timely made and each tender had been made 
good by bringing the money in open court, which tender had been and 
was refused by the plaintiff.” 

The evidence adduced was without conflict to the effect that at the 
time of each of: the renewals McKinzie was in. default, having _mis- 
appropriated to his own use funds of the bank while acting as its cashier. 
It did not show that he was in default at the time the original bond was 
made. The court instructed the jury to find for the plaintiff for the 
agreed amount of the shortage which accrued during the period covered 
by the original bond, with interest on that amount. It ruled that as 
to all other shortages the plaintiff was not entitled to recover. The last- 
mentioned ruling was duly excepted to. 

By the terms of each of the continuation certificates the obligation 
it evidenced was “subject to all the covenants and conditions of said 
original bond heretofore issued, dating from the Ist day of .October, 
1910.” This resulted in making the covenants and conditions of the 
original bond parts of the renewal agreements as effectually as if they 
had been copied in the continuation certificates. It follows that each 
continuation certificate is to be regarded as containing the provision 
warranting the truth of the statement referred to in the original bond 
and of any subsequent statement or statements. That included a warranty 
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of the truth of the statement made prior to and in contemplation of the 
issue of each continuation certificate. Each of these subsequent state- 
ments was false in its assertion, with reference to McKinzie, that “he is 
not now in default,” 

The bank had notice from the terms of the original bond that it was 
issued in reliance upon statements made in its behalf to the surety com- 
pany, and that, in the ordinary course, renewals, which the terms of the 
bond showed were in contemplation, might also be based upon further 
statements to be made on behalf of the bank. In view of these circum- 
stances, and of the additional one that each continuation certificate ex- 
pressly made the obligation it evidenced subject to the covenants and 
conditions of the original bond, one of the provisions of which was a 
warranty of the truth of the statement specifically referred to in the bond 
and of any subsequent statement, there is no room for holding the surety 
company bound by a continuation certificate issued on the faith of a 
statement which was warranted to be true, but was false in a respect 
material to the obligation which the surety ae conditionally in- 
curred. Guaranty Co. v. Mechanics, etc., Co., 183 U. S. 402, 22 Sup. Ct. 
124, 46 L. Ed. 253; Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 22 
Sup. Ct. 833, 46 L. Ed. 1193. 

It is not fairly questionable that the statement in reference to the 
cashier that “he is not now in default” was one of a fact material to the 
contemplated undertaking of the surety company. Max J. Winkler 
Brokerage Co. v. Fidelity & Deposit Co., 119 La. 735, 44 South. 449. The 
terms of its undertaking were such as to make the truth of that statement 
a condition precedent to the right on the part of the obligee to recover on 
the renewals of the bond. As the evidence without conflict showed that 
the quoted statement was false, the court did not err in ruling that the 
plaintiff was not entitled to recover for shortages which occurred during 
the periods covered by the renewals of the bond. The evidence disclosed 
a state of facts under which, by the explicit terms of the renewal agree- 
ments, the surety company was not to be liable for shortages occurring 
during the periods covered by the renewals. 

In the course of the argument in behalf of the plaintiff in error at- 
tention was called to a number of decisions with reference to contracts 
not based on statements warranted to be true. Those decisions are not 
pertinent to the question presented in the instant case, which is a suit on 
contracts based on statements warranted to be true, but which turned out 
to be false. 

Affirmed. 


SUPREME COURT OF NEBRASKA. 


KINSLER 
v. 


CASUALTY CO OF AMERICA eo State Ins. Com’r of New 
York, Intervener). (No. 20644.)* 


1. INSURANCE—FOREIGN CORPORATION — INSOLVENCY — 
——o BY FOREIGN INSURANCE COMMIS- 


In case of the insolvency of an insurance corporation organized un- 


“*Decision rendered, March 27, 1919. 172 N. W. Rep. 33. Syllabus by 
the Court. 
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der the statutes of New York, the intervener, who is the insurance com- 
missioner of that state, has the right by virtue of the insurance laws of 
that state, and it is his duty, to take charge of all the property and credits 
of the insolvent corporation in this state, and to administer them in be- 
half of its creditors. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


2. INSURANCE—FOREIGN INSURANCE COMPANY—IN SOL V- 
ENCY—ADMINISTRATION BY FOREIGN INSURANCE 
COMMISSIONER. 


By virtue of the chartered rights of appellee which Nebraska recog- 
nized and accepted, this intervener has the title to all the property and 
credits of the defendant in Nebraska as well as New York, for the pur- 
pose of settling with creditors, 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from District Court, Douglas County; Redick, Judge. 

Action by James C. Kinsler against the Casualty Company of Am- 
erica; Jesse S. Phillips, Insurance Commissioner of the State of New 
i intervener. Judgment for intervener, and plaintiff appeals. Af- 
rmed. 


J. C. Kinsler, of Omaha, for appellant. 
Crane, Boucher & Sternberg and Morsman, Maxwell & Crossman, 
all of Omaha, for appellee. 


AtpricH, J. The appellee herein is a foreign corporation with its 
principal place of business in the city of New York, in the state of New 
York. The appellant is a resident of the city of Omaha, and he begins 
this action to recover an attorney fee in the sum of $654.73 and attaches 
and garnishees. One J. S. Phillips, insurance commissioner of the state 
of New York, intervened on the 4th day of May, 1917, by virtue of sec- 
tion 63 of the general statutes on insurance in the state of New York 
(Consol. Laws, c. 28). The court found for the intervener, and plaintiff 
appeals. 

It is admitted that appellant herein performed the services for which 
he brings this cause of action. In fine, this is a case where there is no 
dispute about the facts. The question is: What is the proper applica- 
tion of the law to an admitted situation? 

{1, 2] Appellant contends that the Casualty Company of America, 
appellee herein, came into the state of Nebraska from its home state 
of New York to do a general casualty insurance business; that at the time 
it came here and obtained a license to do business; that it submitted 
itself to the laws of the state of Nebraska; that it made a contract with 
the appellant (a Nebraska lawyer) to perform certain legal services; that, 
by reason of performing these duties, the appellee became indebted to 
appellant. This is admitted by appellee. Then in determining the liabil- 
ity here we are met with the proposition, why the intervention of the 
insurance commissioner of New York? Can he take over and manage, 
in behalf of the creditors of Nebraska, the property of the appellee 
herein? 

The state of New York, under whose authority the insurance com- 
missioner intervenes, gets into this case by a New York statute. He has 
the power, and it is his statutory duty, to take charge of the insolvent 
appellee herein, and to administer all of the credits and pay off the in- 
debtedness out of the assets of the insurance company. By virtue of the 
charter rights of appellee herein, which Nebraska recognized and ac- 
cepted, this intervener has the exclusive and absolute title to all property 
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involved:the:same as though he were an individual owner, and anything 
that an individual can do, in managing his own property, this insurance 
commissioner, intervener herein, can do under and by virtue of its charter 
rights which it gets from section 63 of the New York statutes. When the 
intervener became a party by virtue of statute to the case herein, then 
all the rights, powers, and authorities that the casualty company have, 
exercised under its charter, are now subrogated to the intervener herein. 
In summarizing, then, we say all the rights and interests, in every respect, 
have been taken over and all the titles to property involved, by this 
intervener, by virtue of statutory authority which Nebraska has recognized 
and accepted. This New York statute upon which this insurance com- 
pany is based, and which is a part of its charter, was enacted in the 
first place for the purpose of liquidating insolvent insurance companies, 
and this appellee was insolvent and in the hands of the insurance com- 
missioner of New York, the appellee herein, before these attachment 
proceedings were commenced. The intervener then is here by statutory 
authority to wind up the affairs of this corporation, and this is the 
purpose for which the title to the property of the appellee insurance 
company is taken-over, and it is all done for the benefit of creditors. 
Nebraska recognized this right when it issued a license for this company 
to do business in this state, and there is nothing to prevent the enforce- 
ment of this condition in the state of Nebraska. It follows that every 
condition and every restriction of the state of New York which gave the 
power of existence to the appellee herein is now taken over and ‘must 
be respected and followed by this state. The state of Nebraska, when 
it, issued the license to appellee herein, was charged with notice of the 
terms and conditions and the basis of authority upon which appellee 
did business, and thus entering into contract, and performing service 
for the appellee, was charged also with notice that these contracts and 
all business done with the company were subject to the fundamental law 
of its existence, and this charter provision, and it was a condition prece- 
dent to its entering business in the state of Nebraska that it was based 
on section 63 of the New York statute, and this charter went with the 
company wherever it went and into whatever state it obtained license to 
do business, and notified the respective state in which it was doing busi- 
ness that the insurance commissioner, if the company should become 
insolvent, or neglected to pay its debts, that all of the property, assets, 
and credits, and title of every character, should be taken over and become 
the absolute property of the insurance commissioner of New York. This 
property and these rights are subject to every provision of its charter 
right. Then it follows that the insurance commissioner is the trustee 
of an express trust, and in this capacity and this relation holds all the 
property of the insurance company for and in behalf of the creditors 
thereof. The statute which clothes this commissioner with this trust, 
in legal effect, constitutes part of the charter of the corporation to do 
business which Nebraska assented to at the time it granted license. 
Bockover v. Life Ass’n of America, 77 Va. 85. 

Appellant strenuously contends that in an action of this kind an 
attachment will be sustained to protect a resident creditor against the 
claim of a receiver of a foreign corporation. That position is qualified 
and limited by circumstances, and is not absolute. This position is not in 
point here because’ it overlooks the proposition that Nebraska accepted 
the conditions and limitations and authority of this charter when it 
came with the company into the state to get license to do business. . In 
support of this proposition, counsel cites Willitts v. Waite, 25 N. Y. 577. 
This is not decisive of any proposition herein involved, because the 
enactment of section 63 of the New York statute back in 1875 overruled 
this case because this was handed down in February, 1871. The statute 
governing the situation here was enacted in 1875, four years later. Also 
Kelly v. Crapo, 45 N. Y. 86, 6 Am. Rep. 35, is likewise not in poimt for 
the reason that the statute of 1875 has overruled this case. The case 
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of Corn Exchange Bank v. Rockwell, 58 Ill. App. 506, is not in point 
here, because there is no statute in the. state of Illinois providing for 
a situation like the New York statute. In the absence of statutory 
regulation, counsel’s cases would be absolutely in point and would be 
decisive of the issue, but the issue is not controlled by common law or 
court decisions, but rather is a plain rule provided by statute which we 
ought to follow. Then counsel cites a discriminating case in Zacher v. 
Fidelity Trust & Safety-Vault Co., 106 Fed. 593, 45 C. C. A. 480; but it 
does not reach the situation we have here, because we have the title to the 
property vested in the insurance commissioner absolutely. We admit 
that the state owes a duty to its citizens to protect them against the re- 
moval, from our jurisdiction, of property here located of insolvent foreign 
corporations, but foreign corporations came here with their charters 
limited, checked, and hemmed in by a foreign statute, the statute of their 
home state, and, when this state admitted a corporation under these 
conditions and specific provisions, it is bound by it, and has entered 
into solemn contract to recognize the powers therein conveyed, and, 
under a situation like this, the only~relief a domestic creditor can have 
is to comply with the terms and conditions under which they were granted 
license to do business. When the appellee obtained license and entered 
into contract with this state to do business herein, it expressly.- reserved 
the right to have its affairs and all property interests adjudicated with 
reference to the insurance commissioner of’ New York. Chief Justice 
Waite has’ held this New York law, which creates this trust, makes of 
the intervener herein the statutory successor of the corporation, for the 
purpose of winding up its affairs. The intervener is an officer of the 
state of New York and represents in this court the sovereign authority 
of a sister state in the performance of these duties, and he appears in 
the courts of Nebraska, not as an appointee, but as the statutory successor 
of this corporation to wind up its affairs. The corporation, proper, by 
statute is eliminated. Relfe v. Rundle, 103 U. S. 222, 26 L. Ed. 337. 


[3] Nebraska, in dealing with this corporation, must deal with its 
subject to the rights and privileges which the state of New York con- 
ferred. It is true that this statutory successor has no extraterritorial 
power, and his acts and official duties must be confined within the borders 
of the state of New York. It is also true that a corporation is a creature 
of legislation and is endowed with whatever powers its creator desires 
to give it, and it,is again true that the Legislature can provide how and 
when an officer shall be called into being for the purpose of managing 
and directing certain affairs. Then it follows that when the Legislature 
creates a state officer to administer the affairs of a corporation, and to settle 
with its creditors when it becomes insolvent, this condition is a basis of the 
charter rights of the corporation, and this right follows the corporation 
wherever it goes. Nebraska recognized this when it issued a license for 
the appellee herein to do business. If Nebraska did not want to recognize 
this right, or this condition upon which appellee entered into business in 
this state, it should have withheld the license. This state was not com- 
pelled at any time to permit it to do business; but having done so, without 
restriction, it is bound by the conditions of the corporate existence of the 
appellee to recognize and did recognize the New York statute, and said 
to, this corporation, in recognition of its charter rights, that Nebraska, as 
a condition precedent to issuing a license, recognized the power and 
authority of the statute that forms the basis of its existence. 


This is an attribute of its charter and governs absolutely. All of 
these things being true, there is but one thing this court can do, and that 
is to affirm the decision of the court below, and, in support of these 
views herein expressed, see Converse v. Hamilton, 224 U. S. 243, 32 


Sup. Ct. 415, 56 L, Ed, 749,.Ann. Cas, 1913D, 1292; Bernheimer v. Con- 
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verse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. — owe v. Ameri- 
can Union Fire Ins. Co., 216 N. Y. 183, 110 N. 


Affirmed. 
Sedgwick, J., not sitting. 


COURT OF APPEALS OF NEW YORK. 


MELCHER 
v. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Lumitep.* 


2. INSURANCE—ACCIDENT INSURANCE—INJURY—NOTICE 
TO INSURER. 


Where an apparently trivial mishap occurred, the assured under an 
accident liability policy was not required to regard it as an accident of 
which notice should be given immediately to the insurer, although it 
afterwards resulted in serious injury. 


(For other cases, see Insurance, Dec. Dig. § 535.) 
Collin, Hogan, and Andrews, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department, 

Action by John S. Melcher against the Ocean Accident & Guarantee 
Corporation, Limited. From a judgment of the Appellate Division (175 
App. Div. 77, 161 N. Y. Supp. 586), reversing a judgment of the Trial 
Term entered on the verdict of a jury, and dismissing the complaint, the 
plaintiff appeals. Judgment of the Appellate Division reversed and judg- 
ment of the Trial Term affirmed. 


Frederick B. Campbell, of New York City, for appellant. 
Frederick W. Catlin, of New York City, for respondent. 


CuppeBackK, J. The defendant issued to the plaintiff a policy of in- 
surance, whereby the defendant promised and agreed to indemnify the 
plaintiff against loss on account of bodily injuries received by any 
a within the Chatsworth Apartments, which is owned by the 

aintiff. 

During the life of the policy, and on or about November 3, 1913, 
one Henry Didier was injured under circumstances which created a 
liability on the part of the defendant under its policy. Subsequently the 
plaintiff made claim against the defendant, but the defendant refused 
to admit its liability, on the ground that the assured had failed ta give 
immediate notice o ‘the accident as required by the policy. The plaintiff 
did not give the defendant notice until on or about February 17, 1914, 
some three months after the accident occurred. The plaintiff was sub- 
sequently compelled ‘to pay $4,000 on account of Didier’s injuries, and 
brings this suit on the policy. 

The jury rendered a verdict for the plaintiff. The Appellate Division 
reversed the judgment, and also dismissed the plaintiff's complaint. The 
dismissal of the complaint requires this court, in the consideration of the 


*Decision rendered, March 18, 1919. 123 N. E. Rep. 81. 
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case, to take the view of the evidence most favorable to the plaintiff. 
Faber v. City of New York, 213 N. Y. 411, 107 N. E. 756. 

The evidence shows that there were two elevators in the plaintiff's 
apartment house, a passenger elevator and a freight elevator, situated 
side by side. Didier was engaged in making some alterations in the 
passenger elevator. The plaintiff had employed a firm of sheet iron 
workers to make the alterations in the elevator, and the firm sent Didier 
to do the work. To carry out his task, Didier went to the thirteenth 
floor of the building and took his station on an I-beam between the 
two elevator shafts. The superintendent of the building, one Moore, 
instructed the elevator operator on the freight car not to run higher 
than the twelfth floor. 

For some reason, the freight elevator was run above the twelfth 
floor, and it struck Didier in the posterior, raising him up about a foot. 
Didier sent word to the superintendent of the building, who went up to 
the thirteenth floor. He asked Didier if he had been hurt, to which 
Didier replied no, but that he was badly scared, and he asked the super- 
intendent to instruct his men to be more careful in the future, which 
the superintendent promised to do. Didier continued to work dain 
the afternoon and apparently finished the alterations. 

Moore, the superintendent of the building, testified that he did not 
report the accident, or, as he says, give it any further thought. But 
on February 14, 1914, the plaintiff received a letter from a lawyer, saying 
that Didier’s spine had been seriously injured when the freight elevator 
struck him. This letter was delivered to the defendant on February 17th, 
and constituted the notice to the defendant of the accident. As has been 
said, the defendant denied liability because the notice was too late. 

It appeared that some six weeks prior to the plaintiff’s receipt of 
this letter, a young man who said he was a law student inquiring as to 
an accident to a man named Didier, which happened on the tenth floor 
of some apartment in Riverside Drive, called upon superintendent Moore. 
The superintendent did not know Didier by that name and did not 
associate the statement of the law student with the occurrence of Novem- 
ber 3d, and on inquiry made of the elevator men and others employed 
in the apartment house learned nothing to refresh his recollection. He 
could therefore give no information to the law student. 

There was, of course, other evidence in the case not in harmon 
with this statement; but the jury might have taken the view which 
have set forth. 

The court submitted to the jury the question whether the plaintiff 
had complied with the provisions of the policy as to giving immediate 
written notice of the accident to the defendant, with the pre n charge: 

“IT am going to leave that to you. And then, if you find from all the 
evidence that the fact is that Mr. Moore (the superintendent) had no 
reason to believe there was any injury there of any kind and had no 
reason to believe that the thing had happened there would tend toward 
any bodily injury on the part of this man, then I would tell you you have 
the right to consider that, because then he would be justified in not 
sending notice to the company because there was neither a claim of injury 
made nor any such condition existing which would warrant a reasonable 
man in believing that there was any injury.” 


Acting under these instructions, the jury rendered the verdict in favor 
of the plaintiff. I am of the opinion that the instructions given by the 
court were as favorable to the defendant as the defendant could ask, and 
that the verdict should not have been interfered with. 


It is not every trivial mishap or occurrence that the assured under 
such a policy of liability insurance must regard as an accident of which 
notice should be given immediately to the insurance company, even 
though it may prove afterwards to result in serious injury. The Supreme 
Court of Nebraska has had occasion to consider the insurance company’s 
liability under similar circumstances, and has said: 
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“The word ‘accident’ is susceptible of and has received many defini- 
tions, varying with the connection to which it is used. * * * As used in 
an indemnity policy such as this, we are of the opinion that the word 
‘accident’ means an undesigned and unforeseen occurrence of an afflictive 
or unfortunate character resulting in bodily injury to a person other than 
the insured. It is evident that it cannot have been the intention of the 
parties:that such an accident as a mishap, casualty or misadventure occur- 
ring without bodily injury to anyone should be reported, since, with such 
an occurrence, the defendant has no concern. * * * If no apparent 
injury occurred from the mishap, and there was no reasonable ground 
for believing at the time that bodily injury would result from the acci- 
dent, there was no duty upon the assured to notify the insurer.” Chapin 
v. ere nanan & Guarantee Corp., 96 Neb. 213, 147 N. W. 465, 52 
| A. (N. S.) 227. 

Foie conclusion is that the reversal by the Appellate Division was 
error. 

I therefore recommend that the judgment of the Appellate Division 
be reversed, and the judgment of the Trial Term be affirmed, with costs 
to the appellant i in this court and in the Appellate Division. 

Hiscock, C. J., and Chase and Crane, JJ., concur. 

Collin, Hogan, and Andrews, JJ., dissent. 

Judgment reversed, etc. 


GEORGIA CASUALTY CO. v. SCHREPFERMAN. (No. 9806.)* 
(Appellate Court of Indiana, Division No. 2.) 


2. INSURANCE— EMPLOYERS’ LIABILITY INSURANCE — NO- 

TICE OF INJURY—“IMMEDIATE WRITTEN NOTICE.” 

In an action on an employers’ liability insurance policy, where the 
injury occurred October 17, 1913, and notice was given insurer October 
20th, and again November 28th, and no acknowledgment thereof having 
been received, another notice was given December 29th, suit being com- 
menced against the employer May 4, 1914, the notice to insurer was suf- 
ficient under a policy providing for immediate written notice. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Immediate Notice.) 


3. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—DE- 

a AVAILABLE TO INSURER—FRAUD OR COLLU- 

S ‘ 

In an action on an employers’ liability insurance policy, where insurer 
with full knowledge of the accident, injury, and pendency of the suit 
therefor and of the occurrences in court when judgment against the em- 
ployer was rendered failed and refused to participate in the defense as 
required by the policy, insurer cannot, when sued upon the policy, chal- 
lenge the judgment for fraud, collusion, or for any other reason. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


} Appeal from Circuit Court, Putnam County; James P. Hughes, 
udge. 


*Decision rendered, April 16, 1919. 122 N. E. Rep. 783. 
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» Action by’ Nick Schrepferman against the Georgia Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed: 


Hutchinson & Burns, of Brazil, and Hays & Murphy, of Green- 
castle, for - appellant. 

Knight & Miller, of Brazil, and Edward H: Knight, of Indianapolis, 
for appellee. 


ne 


JOHNSON v. MARYLAND CASUALTY CO. OF BALTIMORE. 
(No. 20432.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—CASUALTY INSURANCE—LIABILITY—SUPER- 
SEDEAS BOND. 


A “contractors’ employers’ policy,” insuring an employer against loss 
arising from personal injury to employees, which stipulates that. the in- 
surer “will, at its own costs, * * * investigate all accidents and de 
fend all suits even if groundless, of which notices are given to it,” obli- 
gates the insurer, on appeal from a judgment recovered by the employee 
against the employer, to protect such employer pending the appeal by 
furnishing a supersedeas bond. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—CASUALTY INSURANCE—INSURER’S FAIL- 

URE TO FURNISH SUPERSEDEAS BOND—LIABILITY. 

In, such case, if the insurer appeals and does not furnish a super- 
sedeas bond, the insured may pay the judgment and maintain an action 
against the insurer for an amount not exceeding the liability stipulated 
in the policy. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
Appeal from District Court, Douglas County; Troup, Judge 


Action by Frank O. Johnson against the Maryland Casualty Compan 
of Baltimore. Judgment for plaintiff, and defendant appeals. Affirmed. 


Montgomery, Hall & Young, of Omaha, for appellant. 
Lambert, Shotwell & Shotwell, of Omaha, for appellee. 


*Decision rendered, March 27, 1919. 171 N. W. Rep. 908. Syllabus by 
the Court. ; 


—_—_ > 


CLUTE v. DES MOINES MUT. HAIL & CYCLONE INS. ASS’N 
ET AL. (No. 4398.)* 


(Supreme Court of South Dakota.) 


INSURANCE—INFERENCE OF RECEIPT OF PROOF OF LOSS— 
REGISTERED LETTER. 


Where an insurance policy provided that in case of loss insured 
should notify insurer’s secretary in person or by registered letter, the 


*Decision rendered, April 18, 1919. 171 N. W. Rep. 817. 
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proof of mailing an unregistered letter containing a- notice of loss did 
not authorize the inference of receipt of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 


Appeal from Circuit Court, Charles Mix County; R. B. Tripp, Judge. 
Qa petition for rehearing. Rehearing denied. 


For former opinion, see 170 N. W 154. 
Kirby, Kirby & Kirby, of Sioux Falls, for appellant. 
G. M. Caster, of Lake Andes, for respondent. 





Reserve Loan Life Ins. Co. v. Sumner. 


APPELLATE COURT OF INDIANA. 


Division No, 1. 


RESERVE LOAN LIFE INS. CO. 
v 


SUMNER. (No. 9905)* 


2. INSURANCE—LIFE INSURANCE—SURRENDER OF POLICY— 
CONSENT OF BENEFICIARY. 


The wife of insured named as a beneficiary in a life insurance 
policy is a necessary party to the voluntary surrender of the policy 
to the insurer after default. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


3. INSURANCE—LIFE INSURANCE—ACTION FOR CASH SUR- 
RENDER VALUE—NECESSITY OF SURRENDER OF POLICY. 


In view of Burns’ St. 1914, § 4622a, subd. 10, providing for ex- 
tending of insurance upon default of premium payment or payment 
of cash surrender value upon insured’s surrendering policy to company 
at its home office and the policy provision for payment of cash value 
upon default and surrender of the policy, insured’s letter to insurer 
stating that he elected to pay no further premiums, and desired payment 
of the policy’s cash surrender value, without actual surrender of the 
policy, was insufficient. ‘ 


(For other cases, see Insurance, Dec. Dig. § 369.) 


5. INSURANCE—LIFE INSURANCE ACTION FOR CASH SUR- 
RENDER VALUE. 


Where an insurance policy provided for payment of cash surrender 
value to insured upon receipt of a written request, an instruction that 
the deposit of a written request in the post office, stamped and addressed 
to the insurer, was sufficient, was erroneous as altering or changing 
the contract. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


Appeal from Circuit Court, Pike County; John L. Bretz, Judge. 

Action by Millard Filmore Sumner against the Reserve Loan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Judgment reversed, with directions to sustain defendant’s motion for 
a new trial and defendant’s demurrer to complaint. 


Guilford A. Deitch and Frank G. West, both of Indianapolis, and 
D. D. Corn, of Petersburg, for appellant. 

J. L. Sumner and Frank Ely Petersburg, both of Petersburg, for 
appellee. 


Entozr, J. This was an action by appellee against appellant to 
recover the alleged cash surrender value of a policy of life insurance, 
issued by appellant company, upon the life of the appellee, and payable, 

*Decision rendered, June 6, 1919. 123 N. E. Rep. 443. 
Vol. LIV—9. 
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in case of the death of the insured while said policy was in force, to 
Amanda Sumner, wife of the insured. 

The complaint was in one paragraph, the .material averments of 
which were, in substance, as follows: 

That on the 8th day of July, 1911, the appellee entered into a 
contract of insurance with the appellant, by the terms whereof the 
appellant promised to pay to Amanda Sumner, wife of appellee, the 
sum of $5,000 in case of the death of appellee. That said contract 
and policy of insurance provided, among other things: 

“That at any time after two annual premiums have been paid 
hereon, and within one month from date of default in payme..t of 
any premium, the company will, within ninety days after receipt of 
written request by the insured, with a full and valid surrender of this 
policy and all claims hereunder, pay a cash surrender value as indicated 
in the table of guaranteed value (plus the value of the reserve, of 
any dividend addition) opposite the number of years for which annual 
premiums have been paid.” 


That appellee agreed to pay appellant for said contract and policy 
of insurance the sum of $266.45 a year for each and every year said 
policy was in force, unless appellee elected to avail himself of said 
cash surrender value, at any premium paying time. That appellee paid 
appellant the annual premium due on said policy for the years 1911, 
1912, and 1913. That on the 8th day of July, 1914, said contract of 
insurance and policy had a cash surrender value of $225, as shown 
by the table of guaranteed values in said contract and policy of in- 
surance. That within less than one month from and after July 8, 
1914, appellee elected to cease paying further premiums on said policy, 
and elected to avail himself of the cash surrender value due to him 
on and by virtue of the terms of said policy on said date, to wit, said 
sum of $225. “That within less than one month from said 8th day 
of July, 1914, the plaintiff, in writing, notified defendant that he 
had elected to pay no further premiums on said policy; that he wished 
and desired them to pay to him the cash surrender value then due on 
the policy, to wit, said $225, and that he did not wish to carry said 
policy any longer; for said defendant to send to him said cash sur- 
render value thereon, and to notify him, the plaintiff, what to do with 
said policy, and for defendant to consider said policy canceled.” That 
appellant has refused to pay, etc., and that there has been an unreasonable 
delay, etc. 

To this complaint appellant unsuccessfully demurred. It then filed 
its answer in five paragraphs: (1) General denial; (2) payment; (3) that 
the provision of the policy stipulating the manner in which the cash 
surrender value thereof might have been obtained had not been complied 
with, and that said policy had been continued in force as “extended” 
insurance, as required by statute (Acts 1909, p. 251); (4) the failure of 
appellee to comply with provision of policy relating.to obtaining cash 
surrender value thereof and matter of estoppel; (5) averring that, 
although appellee did write a letter to appellant within 30 days after 
default in reference to the cash surrender value of said policy, he 
did not surrender said policy as required by law and by the terms of 
said policy, but abandoned said alleged election, and received from 
appellant full consideration for said policy in the form of extended 
insurance. 

Upon motion of appellee, appellant’s third, fourth, and fifth para- 
graphs of answer were stricken from the files, and reply in general denial - 
by appellee to the second paragraph of answer closed the issues. 

Upon the issues thus formed the cause was submitted to a jury 
for trial, which returned a verdict for appellee in the sum of $279.86. 

The errors assigned and relied upon for a reversal are: (1) Error 
in overruling demurrer to complaint; (2) error in sustaining motion to 
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strike third paragraph of answer from the files; (3) error in sustaining 
motion to strike fourth and fifth paragraphs of answer from the files; 
(4) error in overruling motion for new trial. 

While in the view we take of this case the second and third assigned 
errors are of no controlling influence, we will notice them. 


[1] It has been held that a motion to strike a pleading from the 
files cannot perform the office of a demurrer. If a pleading is a proper 
pleading to be filed, and is timely filed, a motion to strike out the - 
same should not be sustained. If such pleading is insufficient, it should 
be demurred to, so that the pleader may have an opportunity to correct 
the fault thereof. Burke Ex’r v. Taylor, 103 Ind. 399, 3 N. E. 129. 

In Mabin v. Webster, 129 Ind. 430, 28 N. E. 863, 28 Ann. St. Rep. 
199, it is said: 

“The third paragraph of answer was an attempt to plead a rescission 
of the marriage contract. The question as to whether or not it is 
properly pleaded, so as to withstand a demurrer, is not before us. A 
motion to strike out admits the truth of all the facts well pleaded for 
the purpose of the motion, and the motion should not be sustained if 
the facts stated in the paragraph are relevant or pertinent to the question 
to which they are addressed, though not sufficient to withstand a demurrer.” 

The second and third assignments are well taken. 


[2, 3] Section 4622a, subd. 10, Burns’ 1914, provides: 


“That in the event of the default of premium payment after premiums 
have been paid for not less than three years, the insured shall be entitled 
to the extended insurance shown in the table of values and options for 
the end of the last year for which full annual premiums shall have 
been paid: * * * Provided, that the policy may be surrendered to 
the company at its home office within one month from date of default 
for a specified cash value at least equal to the sum which would otherwise 
be available tor the purchase of extended insurance as aforesaid; and 
provided, further, that the company may defer payment for not more 
than six months after the application therefor is made. * * *” 


The above statute, enacted in 1909 (Acts 1909, p. 251), required of all 
Indiana life insurance companies that they insert the above condition 
in all policies thereafter issued, and accordingly we find in the policy 
in suit the following: 


“That at any time after two annual premiums have been paid hereon, 
and within one month from the date of default in payment of any 
premium, the company will, within ninety days after receipt of written 
request by the insured, with a full and valid surrender of this policy, 
and all claims hereunder,.pay a cash surrender value as indicated in 
the table of guaranteed values (plus the value of the reserve on any 
dividend additions) opposite the number of years for which annual 
premiums have been paid.” (Our italics.) 


Under the provisions of the above-quoted statute, upon a default 
in payment of an annual premium by the insured, three annual payments 
having been made, two courses were opened to the insured under the 
terms of his policy, viz. he could avail himself of the provision for a 
“cash surrender,” or he could have the extended insurance. The first 
came to him by his choosing it; the second came to him by force of 
the statute, in case he did not avail himself of his right to take. the 
“cash surrender” value. To avail himself of the one required him, 
the insured, to act; while he would receive the benefit of the other 
without any act in that behalf on his part. 

If the agreement as to the cash surrender value and canceling of 
said policy as contained in said policy was not in conflict with the 
statute above referred to, and appellee, by basing this suit thereon 
affirms its validity, then such agreement is the measure of the rights 
of the parties to this controversy. It is their contract, and the courts 
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“l ' 
have no right to-change or modify it, or ingraft other conditions or 
limitations thereon. 

To avail himself of this privilege of obtaining the “cash surrender” 
value of the policy, the statute in question says, “The policy may be 
surrendered to the company at its home office within one month,” and 
the contract upon which this suit was based provided, “After receipt 
of written request by the insured, with a full and valid surrender of 
this policy,” etc. 

It will also be noted that the wife of the insured, Amanda Sumner, 
was the beneficiary named in this policy of insurance, and under the 
law of this state, as declared in the case of Indiana, etc., Life Ins. 
Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192, 
the appellee herein had no power to cancel said policy of insurance 
by contract with appellant unless his wife, the named beneficiary, should 
voluntarily surrender said policy and her interest therein, and thereby 
permit the same to be canceled. In view of the law, as disclosed in 
the McGinnis Case, supra, the force, effect, and importance of the 
language of the policy “with a full and valid surrender of this policy” 
becomes at once apparent. It was the vital thing to be done by the 
insured, so far as the protection of the company writing the policy 
was concerned. : 

Do the averments of the complaint measure up to this standard, 
and show that appellee did the things required of him? He alleges 
in his complaint that— 

“The plaintiff in writing notified defendant that he had elected to 
pay no further premiums on said policy; that he wished and desired 
them to pay him the cash surrender value then due on the policy; * * * 
that he did not wish to carry said policy any longer; for said defendant 
to send to him the cash surrender value due thereon, and to notify 
him, the plaintiff, what to do with said policy, and for said defendant 
to consider said policy canceled.” 

This was not sufficient. This was not a “full and valid surrender 
of this policy and all claims herein” as required by the contract. The 
complaint therefore was insufficient, and the demurrer thereto should 
have been sustained. 

{4] The appellant also complains of the action of the trial court in 
overruling its motion for a new trial. 

The reasons assigned for a new trial in appellant’s motion therefor 
are as follows: (1) That the verdict is not sustained by sufficient 
evidence; (2) that the verdict is contrary to law; (3) and (4) error 
in admitting certain evidence offered by appellee; (5) error in refusing 
to give certain instructions requested by appellant; and (6) error in 
giving certain instructions of the court’s own motion. 

Appellant, by its failure to mention under “points and authorities” 
in its brief any of the instructions tendered by it and refused, has waived 
the error of court, if any was committed in such refusal and said in- 
structions will not therefore be considered. 

Appellant complains of the third, fourth, and fifth instructions as 
given by the court, and we will notice them in their order. 

The third instruction is erroneous The latter part of said in- 
structions, which is an attempted explanation of the preceding part 6f 
said instruction, is as follows: 


“In other words, before he is entitled to surrender value of the 
policy, he must, by words or actions, make such a complete and definite 
surrender of the policy to defendant as that he has no further interest 
or claims against the defendant, by reason of the policy.” 


This instruction, in effect, told the jury that the contract or policy 
was not the measure of the respective rights and duties of the parties. 
Under this instruction the appellee could declare the policy canceled, 
and maintain thereafter, an action for the cash surrender value thereof, 
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notwithstanding the interest of his wife, the named beneficiary, had 
in no way been affected by such declaration of her husband, the appellee. 
The contract required a “surrender of the policy and all claims herein” 
(our italics), and this was the measure of appellee’s duty in that behalf, 
if he would claim the cash for its surrender. 

The fourth instruction given to the jury concluded as follows: 

“* * * On the other hand, if he has shown by a preponderance 
of the evidence that within the time stated he offered to surrender (our 
italics), and that offer to surrender was subject to a suggestion of the 
defendant what to do with the policy, and they did not advise him, 
then I instruct you, if all of the other essential and material allegations 
have been made out by a preponderance of the evidence, he would be 
entitled to recover at your hands.” 

This instruction is subject to the same criticism as No. 3 above. It 
did not limit the right of appellee to those acquired under the terms 
of his contract. 

[5] The fifth instruction given by the court is also erroneous. In 
it the jury were told, among other things: 


“If you find by a preponderance of the evidence that such a letter 
as contended for, containing such statements as contended for, was sent 
by the plaintiff to the defendant insurance company, and that said letter 
was properly addressed, sealed, and stamped and placed in the United 
States mail, that would be all that would be required of this plaintiff 
to do in order to avail himself of that clause in the policy which authorizes 
a surrender value thereof. He is not required to show that the company 
actually received it, but he must show that he properly mailed and 
addressed a letter containing such statements to the defendant. If 
you find from a preponderance of the evidence heretofore referred to 
that the defendant company took no action, or made no answer thereto, 
then I instruct you in law that such statements in said letter, if true, 
were in law sufficient to constitute a surrender of the policy, and a 
request of the defendant company to pay to plaintiff the surrender 
value thereof.” 

This instruction was directed to the testimony of appellee, who 
had testified in substance: 

That on August 5, 1914, he had written the appellant a letter stating 
that “I would forfeit my policy and take the cash value of it, and for 
them to notify me what to do with the policy.” “I inclosed it in an 
envelope addressed to the company and put a two-cent stamp.on it, 
and put it in the mail box, and never saw it afterwards.” 


The clause in the policy provided, “Upon receipt of written request,” 
etc., but this instruction would turn this condition into one reading, 
“upon the mailing to us of written request,’ etc. In other words, the 
condition in the policy required actual notice in writing to appellant, 
while the instruction would hold the appellant liable, if such notice 
were mailed to appellant, whether it in fact ever received such notice 
or not. 

To hold the foregoing instruction correct would be in effect to 
hold that the courts have the power to alter and change the contract 
ds made by the parties; to ingraft thereon terms and conditions which 
the parties did not have in mind and place therein. If courts could 
thus change the contract as made by the parties, then the making of 
contracts would be useless. Courts have no such authority. See Fields 
v. United Brotherhood, etc., 60 Ill. App. 258, and authorities there cited. 


[6] Appellants also insist that the court committed error in per- 
mitting the appellee to testify as to the contents of a certain letter 
alleged to have been written by him, but under the showing made in 
this record we hold that the court did not err in permitting said witness 
to testify as to contents of said letters; notice having been timely served 
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upon appellant to produce the same. Other assigned errors need not 
be noticed. 

The judgment is reversed, with directions to the trial court to 
sustain appellant’s motion for a new trial; also to sustain appellant's 
demurrer to the complaint, and for further proceedings not inconsistent 
herewith. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


STENGER 
v. 


METROPOLITAN LIFE INS. CO. (No. 9846,)* 


5. INSURANCE—LIFE INSURANCE—VALIDITY OF CONTRACT 
—FALSE ANSWERS IN APPLICATION INSERTED BY 
AGENT. 


Where insured made truthful statements as to his health to insurer’s 
agent, who filled out the application, which insured signed without 
reading, in reliance on statement of agent that it was filled out in 
accordance with truthful statements, the agent’s wrong in inserting 
false answers did not affect insured. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


Appeal from Circuit Court, Whitley County; Edward O’Rourke, 
Special Judge. 

Action by Bertha V. Stenger against the Metropolitan Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed, 
with directions. 


W. A. Branyan and Wilbur E. Branyan, both of Huntington, and 
Wm. F. McNagny and Philip McNagny, both of Columbia City, for 
appellant. 

Breen & Morris, of Ft. Wayne, for appellee. 


McManon, J. This action was brought by appellant against appellee 
to recover on an insurance policy issued by appellee on the life of Carl 
Stenger, in which appellant was made the beneficiary. 

The appellee filed an answer in three paragraphs. The only ques- 
tions involved in this appeal relate to the third paragraph of answer 
and reply thereto. 

The third paragraph of answer admits the issuance of the policy 
sued on, and alleges that on August 19, 1909, Carl Stenger, hereinafter 
designated as the insured, made a written application for said policy 
in which he made and signed a statement to the medical examiner, which 
application and statement were attached to and made a part of said 
policy; that it was agreed by appellee and the insured that no statements, 
promises, or inférmation made or given by or to the person soliciting 
said insurance should be binding on the company or affect its rights 


*Decision rendered, June 6, 1919. 123 N. E. Rep. 418. 
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unless in writing; that it was agreed between the parties that the 
statements in the said application and medical examination were correct 
and true, and that they should form the basis of the contract of in- 
surance; that appellee issued the policy in reliance upon the truthfulness 
of said statements; that the insured in said application and medical 
statement stated that he had never had any disease of the heart, blood 
vessels, or kidneys; that he had no medical attendant and had had 
none, and had not consulted with any physician; that said statements 
were false and untrue; that said insured had within a year immediately 
preceding the signing of said application suffered and been afflicted 
with heart disease, nephritis, or Bright’s disease, and consulted and 
was treated by physicians for one or more of said. diseases, and during 
said time had been attended by four or five different physicians who 
had treated him for said diseases and other diseases; that appellee had 
no knowledge and no reasons to know that said statements were false 
and untrue until after the death of insured, when it received the proofs 
of death, and that by reason of information set out in the proof of 
death it made an investigation, and then for the first time learned 
that said statements were actually untrue, and that it thereupon im- 
mediately notified appellant that it rescinded the contract of insurance 
and tendered her the premiums which the insured had paid, and on 
her refusing to accept the same brought the money into court for 
the use of appellant. 

Appellant filed a motion to make the third paragraph of answer 
more specific, which motion was overruled, and exception saved. Ap- 
pellant then filed a demurrer for want of facts, which was also over- 
ruled, and exception saved, after which appellant filed a reply in three 
paragraphs. 

The first paragraph of reply was a general denial. 

The second paragraph alleged that at the time the application in 
question was signed George A. Lieber was the general agent and assistant 
superintendent of appellee, and maintained an office in the city of 
Huntington, was authorized by appellee to solicit insurance, and was 
furnishel blanks for such purpose by appellee; that the insured was 
the plaintiff’s husband, was a man of but little education and business 
experience, was simple-minded and confiding, was inclined to rely on 
the statements of those whom he regarded as his friends and possessed 
of superior ability; that he was a boiler maker by trade and was for 
some years prior thereto continuously employed at such work; that 
said Lieber was a persuasive talker, possessed of the arts and wiles of 
a diplomat; that he sought out the plaintiff and importuned him to 
take out a policy upon his life and urged that it was his duty to do 
so as a protection to his family; that it was a good investment, and 
that on the evening of the 19th of August, 1909, said Lieber, so acting 
as defendant’s agent, came to his home and urged the necessity of the 
assured taking out the policy; that said agent asked the assured many 
questions about whether or not he had any infirmities or diseased con- 
dition about his health at that time; how it had been in the past; that 
the assured fully and truthfully answered all the said questions, and 
gave the said agent full information in response to his questions, and 
told him about any and all sick spells he had had, including those set 
up in the third paragraph of answer; also what doctors had prescribed 
for him, their names, when they had called upon him, and what ailments 
they had reported to him. He also informed said agent that he was 
then working at his trade as a boiler maker, which was true; that he 
answered said agent fully about his last attack of illness, and gave 
him all the details thereabout as far as he knew; that he did not conceal 
from said agent any fact known to him, the assured, about his past or 
then physical condition or infirmities; that thereupon said agent, at the 
time acting for defendant, informed the insured that his past attack of 
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sickness was of little importance, and would not prevent him from 
obtaining life insurance from the defendant, and further that, if he 
passed the physical examination of the company’s physician, he would 
be a good and safe risk; that, as a formal matter, he would be required 
to make a written application for such insurance, but that as he, said 
agent, was familiar with such matters, he, said agent, would fill out 
the application for him, except that part that the medical examiner 
was to do, and that the medical examiner would do that; that said 
agent then proceeded to write the answers to the questions; that the 
assured did not read such application, but that said agent assured him 
that it was in proper form, and that all parts thereof which were 
material were filled out in accordance with the truthful statement of 
the assured with reference to this then and past physical condition, and 
that he was a safe and reliable risk; the assured believed him, and relied 
upon his statement, and, so relying and believing, signed the appli- 
cation, and the agent put the same in his pocket and carried it away 
with him; that within an hour from -that time Dr. F. B. Morgan, of 
Huntington, Ind., defendant company’s physician, appeared at the as- 
sured’s home and gave him a careful physical examination; that said 
Morgan was a reputable physician, in good standing in his community, 
and was so known to be by the assured at the time; that applicant 
truthfully answered all questions asked him by said physician about 
his then and past physical condition, did not conceal from him any 
facts known to the assured on this subject, and truthfully told him 
about the various times he had been sick, including those mentioned 
in the answer, so far as the assured knew, and said assured at that 
time had -no knowledge that he had Bright’s disease or organic heart 
trouble, and did not express any opinion as to whether he had any kidney 
disease ; he communicated to said examining physician what docters had 
given him medicine and what doctors he had consulted about any sick- 
ness he had had, and also told the examining physician what he had 
learned from said doctors as to any ailment he had had so far as he 
had the knowledge from them; that said examining physician was not 
employed by the plaintiff, but was employed by the defendant company, 
and was acting solely at its instance and request and under its em- 
ployment. He was further informed by said Morgan at the time of 
the examination that the company did not care for every little detail 
about his physical condition, but that it was the serious illnesses and 
diseases which would affect him constitutionally that were important, 
and that he, the doctor, was making this examination for the defendant 
company to determine for the latter what his physical condition was 
and whether the company would write the policy on his life; that said 
physician conversed with the assured from time to time as he was 
making the examination and filling out the statement relative thereto, 
and, when he had finished, informed the assured that he was sound 
under the rules of the company, a good insurance risk, and that he 
should sign said document so filled out by said physician, which the 
assured then and there did without reading; said physician did not give 
the insured any instructions concerning the questions and answers in 
said report, but filled out the answers contained therein during the 
progress of said examination; that the insured depended upon said 
physician to decide whether he was a fit subject for insurance, and that 
he did not know himself whether he was or not, but believed he was 
and relied upon and believed all the statements made to him by said 
examining physician; that the latter told him that he was in good 
health, a first-class risk, and so reported to the defendant company; 
that upon the recommendation of said agent and physician the policy 
in suit was issued; that the assured did not make said application until 
he had been repeatedly importuned to do so by defendant’s agents; 
that he did not make said application with any intent to deceive, mis- 
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lead, or defraud defendant as to his then or past physical condition 
and state of health; that said physician and defendant all had more and 
better information about the assured’s physical condition than the latter 
did himself; that when the assured made said application he honestly 
and in good faith believed that he was not suffering from any serious 
or organic disease nor from any of the diseases set forth in the answer: 
that up to the time of his death the assured had been a strong and 
apparently healthy man, and before said date of making application 
had never been confined to his bed since childhood; that after that 
time, as well as before, he worked at his trade, which was a hard and 
laborious one that required great physical vigor to be performed; that 
defendant, upon information furnished by its agent and physician, issued 
said policy, collected the premiums therefor, and retained the same, 
until the commencement of this suit; that with the information afore- 
said and with the full knowledge of the real and true physical condition 
and state of health of the assured both before and after the said policy 
was issued, the defendant accepted said premiums, did not make any 
objection to the assured’s physical condition, or take any steps to avoid 
said policy or return said premiums until after the death of the assured 
and a right of action had accrued on the policy to the plaintiff; de- 
fendant never gave the assured any notice that it did not regard said 
policy as valid and binding, or that in case of his death it would seek 
to avoid the liability on technical grounds and deprive the plaintiff of 
the provisions therein made for her; that the assured did not knowingly 
or purposely make any false or untrue statements or representations to 
the company or to any of its agents to induce it to execute said policy; 
that the assured had never, to his knowledge, been treated by a physician 
for any of the diseases alleged in the answer; that no physician had ever 
communicated to him that he was afflicted with any of said diseases; 
that defendant by collecting said premium and retaining the same, and 
treating said policy as valid and in force, did induce the assured and 
the plaintiff to believe that said policy was valid and enforceable; 
that it is now estopped from repudiating said policy and _ turn- 
ing the plaintiff away without relief; that, had not the de- 
fendant, by the conduct aforesaid, induced the assured to believe 
and rely upon the fact that said policy was valid he would never have 
paid said premium; that, after such policy was delivered to him, the 
assured continued to work at his trade until five days prior to his death; 
that the plaintiff denies all the material allegations in said third para- 
graph of answer not specifically admitted to be true; that finally plaintiff 
avers that the assured acted in all things, fairly, honestly, and in good 
faith with the defendant, was. not guilty of any bad, deceptive, or fraudu- 
lent intent or practice in securing the policy, and the defendant is bound 
in fairness, good faith, and justice to pay said policy, together with the 
interest thereon to the plaintiff, etc. 

The third paragraph of reply is substantially the same as the second. 

Appellee’s demurrers for want of facts were sustained to the second 
and third paragraphs of reply, to which ruling appellant excepted, and 
refused to plead further. Judgment was then entered for appellee. 


The errors assigned are: (1) The overruling of the motion to make 
the third paragraph of answer more specific; (2) the overruling of the 
demurrer to the said paragraph of answer; (3) the sustaining of the 
demurrer to the second paragraph of reply; and (4) the sustaining of 
the demurrer to the third paragraph of reply. 


{1] Appellee insists that appellant has failed to prepare an index 
of the record as required by rule 3 of this court, and that the appeal 
should be dismissed. The appellant indexed all the record made in 
compliance with the precipe. The clerk, however, copied a number of 
papers and entries other than those named in the precipe and which 
have no connectidn with or bearing upon the questions raised in this 
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appeal. There is no index showing where these papers and entries 
can be found. All of the record relating to the questions presented by 
the assignments of error is indexed. This is a sufficient compliance 
with the rule. 

[2] Appellant filed a motion to make the third paragraph of answer 
more specific by stating whether or not the persons who took the ap- 
plication and medical statements knew that the statements therein made 
were false and whether the persons taking and sending these papers 
to the appellee were employes of appellee. There was no error in 
overruling this motion. These facts, if material, were proper matter 
for reply. 

[3] Appellant has failed to state any point or proposition in support 
of the second assignment of error, and she has thereby waived any 
question as to the sufficiency of the third paragraph of answer. 

The appellant insists that the court erred in sustaining appellee’s 
demurrers to the second and-third paragraphs of reply and to the third 
paragraph of answer. The questions raised by each of these demurrers 
are the same, and will be considered together. 

{4, 6] Appellee contends that no question is raised relative to the 
ruling of the court in sustaining said demurrers for the reason that it is 
conceivable that under the issues presented by the first, second, and 
third paragraphs of answer the ruling of the court in sustaining the 
demurrers to said paragraphs of reply were harmless, even though 
erroneous. We cannot agree with this contention. The third paragraph 
of answer pleaded facts sufficient to bar a recovery. The facts pleaded 
in the second and third paragraphs of reply were in confession and 
avoidance of the third paragraph of answer, and were not, as appellee 
contends, admissible under the general denial. 

In determining the sufficiency of these paragraphs we are not without 
authority. In Michigan, etc., Co. v. Leon, 138 Ind. 636, 37 N. E. 584, 
the court said: 

“It is settled in this state that, if the applicant for insurance, in 
good faith, gives truthful answers to such questions as are asked him, 
but the agent, whether purposely or otherwise, but without the knowledge 
or connivance of the assured, inserts false answers, the wrong is that 
of the company, and not that of the assured. Under such circumstances 
the company will be estopped from attributing the wrong to the assured. 
When truthful answers are given to their agent, in good faith, the 
company has acquired a knowledge of the truth, as it is charged with 
the knowledge imparted to its agent. As long as the assured acts in 
good faith, it is immaterial what the agent’s motives may have been 
for suppressing or perverting the truth. The assured is justified in as- 
suming that the agent has, in good faith, correctly recorded his answers 
to the questions asked him, and where he has, in good faith, made 
truthful answers, he is not chargeable with negligence if he signs the 
application thus prepared without reading it. When the company sends 
out its accredited agents to solicit insurance, those to whom such agents 
may apply have a right to rely upon the credit thus given them by 
their principal, and if the agent acts dishonestly, the dishonesty should 
be charged to his principal, and not to those with whom he may deal.” 

The authorities sustaining this view are numerous, and have been 
so often cited in our reports that it is unnecessary for us to cite them 
again. For a collection of authorities on this subject see Germania 
Life Ins. Co. v. Lunkenheimer, 127 Ind. 536, 26 N. E. 1082. ; 

We hold that it was reversible error to sustain the demurrers to 
said second and third paragraphs of reply. 

The cause is reversed, with directions to overrule said demurrers 
and for further proceedings not inconsistent with this opinion. 


Prudential Ins, Co. of America v. Ragen. 


COURT OF APPEALS OF KENTUCKY. 


PRUDENTIAL INS. CO. OF AMERICA 
vw. 


RAGEN.* 


1. INSURANCE—LIFE INSURANCE—CONSTRUCTION OF POL- 

ICY—STATUTES—TERM OF PAID-UP POLICY. 

In ascertaining term of lapsed policy providing for paid-up term 
policy for amount of policy, less indebtedness for such term as cash~ 
surrender value less indebtedness would carry modified amount at single 
premium term rates, court was not required to follow either method 
prescribed by Ky. St. § 659, or method provided for by contract, but 
could take a combination of the two most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


2. INSURANCE—CONSTRUCTION OF POLICY—STATUTES. 


The statutes of a state relating to insurance in force at time a 
policy is issued must be regarded as entering into,and forming a part 
of the policy to the same effect as if embodied therein. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


3. INSURANCE—CONSTRUCTION OF POLICY—EFFECT TO 
DIFFERENT PROVISIONS. 


The different provisions of a contract of insurance must be so 
construed, if it can be reasonably done, as to give effect to each. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—CONSTRUCTION OF POLICY. 

Where two interpretations equally fair may be made, that which 
allows a greater indemnity will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—CONSTRUCTION OF POLICY. 

Where terms of policy render its meaning doubtful, a construction 
must be given which is favorable to the party insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—CONSTRUCTION OF POLICY—INCONSISTENT 
PROVISIONS. 


Where policy contains inconsistent or contradictory provisions, force 
must be given to those that sustain rather than those which would 
forfeit the contract, because forfeitures are not favored by the law. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
7. INSURANCE—CONSTRUCTION OF POLICY—STATUTES. 


Where a policy of insurance contains terms more advantageous to 
the insured than is required by statute, the provisions of the statute 
will be treated as a minimum of value, and the policy and statute will 
be considered together, and that construction given which is more favor- 
able to insured and will sustain the contract. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


*Decision rendered, May 23, 1919. 212 S. W. Rep. 123. 
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Appeal from Circuit Court, Henderson County. 

Action by George W. Ragen, administrator, etc., against the Pru- 
dential Insurance Company of America. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


W. Marshall Bullitt, Rodman Grubbs, and Bruce & Bullitt, all of 
Louisville and Dorsey & Dorsey, of Henderson, for appellant. 
Vance & Heilbrenner, of Henderson, for appellee. 


Quin, J. By its policy dated July 12, 1912, appellant insured the 
life of Robert W. Nichols for $15,000. The policy lapsed for the non- 
payment of the premium due July 12, 1916. Under the policy insured 
was given the option upon lapse (1) of taking the cash surrender value 
specified therein, less any indebtedness; or (2) a paid-up policy for 
the amount stated in the policy, but this amount to be reduced by the 
proportion that the total indebtedness, if any, bears to the cash surrender 
value; or (3) if neither of the above were accepted, the company, 
without any action on the part of insured, would write a nonparticipating 
paid-up term policy for the full amount insured, less any indebtedness, 
for such a term as the cash surrender value, after deducting. the in- 
debtedness, would carry the modified amount at single premium term 
rates at 314 per cent. Insured did not accept either of the first two 
options. 

At the time the, policy lapsed there was an indebtedness on it of 
$1,185, this being the cash surrender value of the policy. The indebted- 
ness equalizing, as it does, the cash surrender value, we have as the 
attendant result, under the terms thereof, a valueless policy. After its 
mutualization in 1915, the company declared a special dividend of $24.90 
on this policy; $24.90 would carry a policy of $13.815- (being $15,000, 
less the indebtedness of $1,185) for 39 days, or to August 20, 1916, In- 
sured died March 24, 1917, 255 days after the lapse. 

Contending there was no insurance in force at the time of the 
insured’s death, the company declined payment under the policy. George 
W. Ragen, as administrator of decedent’s estate, brought suit on the 
policy and recovered judgment in the court below for $13,815, with 
interest from August 6, 1917. 

Section 659 of the Kentucky Statutes provides, in part, as follows: 

“No policy of life or endowment insurance upon the ordinary plan 
hereafter issued by any domestic life insurance company shall become 
forfeit or void, for nonpayment of premiums, after three full years’ 
premiums, in cash, have been paid thereon; but, in case of default in 
the payment of any premium thereafter, then, without any further 
stipulation or act, except, as herein provided, such policy shall be binding 
upon the company for the amount of paid-up insurance, which, according 
to the company’s published tables of single premiums, the net value of 
the policy on such anniversary, and all dividend additions thereon, com- 
puted by the rule of section 116 of the act, to which this is amendatory, 
and which section is section 653, Kentucky Statutes, will purchase as a net 
single premium for life or endowment insurance maturing and termin- 
ating at the time and in the manner provided in the original policy; 
and such default shall not change or affect the condition or terms of 
the policy, except as regards the payment of premium and the amount 
payable thereon: Provided, however, that any company may contract 
with its policy holders to furnish, in lieu of the paid- -up insurance 
provided for in this section, any other form of life insurance lawful 
in this commonwealth, of not less value. 

“The reserve for such paid-up insurance shall not be less than 
two-thirds of the reserve of the original policy; but, any outstanding 
indebtedness on account of said policy shall operate to reduce the said 
paid-up insurance in proportion to its ratio to the reserve of such paid-up 
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insurance, computed by the rule of section 116 of the act, to which 
this is amendatory, and which section is section 653, Kentucky Statutes. 

“Every such policy after the payment of three full years’ premiums 
thereon, in cash, shall have a surrender value, which shall not be less 
than seventy per cent. of the reserve that would be required for the 
aforesaid paid-up insurance, after deducting for any. indebtedness as 
above provided, computed by the rule of section 116 of the act, to which. 
this is amendatory, and which section is section 653, Kentucky Statutes.” 

The rule referred to is the Actuaries’ Table of Mortality and 4 per 
cent. of interest. The calculation of the reserve in the policy was based 
on the American Experience Table and 3% per cent. interest. Calcu- 
lating the reserve in accordance with the Actuaries’ Table of Mortality 
and 4 per cent. as provided in the statute, we would have $1,321.95, 
plus the dividend of $24.90—$1,346.85, less the indebtedness of $1,185, 
or $161.85. 

The company has no published tables of single premiums for ex- 
tended insurance, but according to the company’s published rates for 
term insurance the single premium at age 54 (insured’s attained age 
at the time of lapse) for $13,815 insurance for 255 days would be 
$233.89. Hence the net sum arrived at as above would not be sufficient 
to pay the premium for the 255 days. 

Applying the provisions of the statute as to the reduction of the 
paid-up insurance by reason of the indebtedness, we have the above 
sum of $1,346.85, which will purchase in a single premium paid-up in- 
surance of $2,067, the reserve on this at 4 per cent. is $1,090.49 and 
more than two-thirds of the reserve of the original policy. Reducing 
said $2,067 in proportion to the ratio of the indebtedness to the reserve 
of such paid-up insurance, to wit, the ratio of $1,185 to $1,090.49, we 
find the indebtedness exceeds the reserve; in actuarial parlance, it is 
greater than unity, thus reducing the paid-up insurance to less than 
nothing. And so, if we make the calculation by the American Experience 
Table with 3% per cent. interest, we have a reserve of $1,397.85; divi- 
dend, $24.90; total, $1,422.75—which will purchase paid-up insurance of 
$2,183. The reserve on this is $1,210.04. Reducing $2,183 in the pro- 
portion as $1,185 is to $1,210.04, we get $45 as available paid-up insurance, 
the reserve of which is $24.94, and this would purchase an equivalent 
value in extended insurance for 39 days. 

It might be well to note the difference between net premiums and 
published or full premiums. The premium paid by the insured is made 
up of the net premium and the “loading.” The net premium is the 
mathematical amount necessary to enable the company to carry the 
insurance represented by the policy, exclusive of expenses, taxes, etc. 
It is calculated on two assumptions: (1) That the policy holder will 
die as shown by some mortality table; and (2) that the company will 
earn a certain assumed per cent. on its invested funds. 

Calculations in accordance with the Actuaries’ Table of Mortality 
with 4 per cent. interest simply means that the predictions of this table 
of mortality have been assumed as facts and that the company will 
earn a similar percentage on its investments is likewise assumed. . The 
“loading” is intended to cover expenses, taxes, unforeseen contingencies, 
etc., for which the net premium makes no provision. The net premium 
plus the loading makes the full or gross premium—the premium as we 
know it. 

Peak v. Mutual Benefit Life Ins. Co., 172 Ky. 245, 189 S. W. 195, 
involved questions kindred to those here. There the company insisted 
it had the right to deduct from the reserve a surrender charge of 1 per 
cent. of the policy, or $50 and, had it been permitted so to do, the 
amount available to purchase extended insurance, after deducting the 
indebtedness, would not have been sufficient to cover the period between 
the date the policy lapsed and insured death. In that case, as in this, 
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the insurer argued that the insured must either rely upon the contract 
or the statute, and in either event the amount available for extended 
insurance could not have kept the policy alive until the insured’s death. 

Recovery was allowed in that case, and we are now asked to overrule 
that opinion. The main defense of the Mutual Benefit was that, even 
admitting it was not proper under the statute to allow a surrender 
charge, the statute directed that the reserve should be calculated on 
the Actuaries’ 4 per cent. basis, and if this was done there would not 
be an amount sufficient to extend the policy so as to cover the date 
of death. It was only by basing the reserve on the American Table, 
with 3 per cent. as provided in the policy and disallowing the surrender 
charge, that the right of recovery was sustained. 

On this point the court says: 

“We think a fair and reasonable interpretation of the statute is 
that it was intended to prescribe a method of fixing the minimum reserve 
on all life insurance policies when they were written on a basis of 4 
per cent.; but that it was not its purpose to fix that as an arbitrary 
rule, where the insurance was based upon a lower rate which necessitated 
the payment by the policy holder of higher premiums and thereby ac- 
cumulated for his benefit a larger reserve. The provision in the policy 
for a surrender charge in the case of either paid-up or extended insurance 
was contrary to the statute and therefore void; the appellant was entitled 
to a settlement under the terms of his policy with this void provision 
eliminated. Penn Mutual Life Ins. Co. v. Barnett’s Adm’r, 124 Ky. 266 
[96 S. W. 1120, 99 S. W. 228, 29 Ky. Law Rep. 1120, 30 Ky. Law 
Rep. 434]. It is net value which the statute says shall be used in 
senengenes paid-up or extended insurance, and not the cash surrender 
value. 

Penn Mutual Life Ins. Co. v. Barnett’s Adm’r, supra, is relied 
upon by counsel for appellant, who state in their brief that the court 
construes section 659 as they do, and hence it is correct. The Barnett 
Case does not permit a surrender charge, but requires the whole of 
the reserve of a defaulted policy to be applied to the purchase of paid-up 
insurance unless the parties agree to a cash surrender in lieu thereof. 
It does permit a “loading” of its published premium rates, as will be 
seen from the following: 

“By treating it as so much cash, and applying it upon the company’s 
published rate of a ‘single net premium for life.’ That expression 
is technical. No one nowadays ever pays a single net premium for 
life in buying life insurance. At least it may be safely assumed that 
it is extremely rare, if ever done. * * * It is therefore required 
that this single premium, as published, must in all events by such insur- 
ance as that its reserve (for all sane and safe life insurance must have 
a reserve) shall not be less than two-thirds of the original reserve. 
In other words, the ‘single premium,’ alluded to in the statute, must 
not consume more than one-third of the defaulting policy holder’s 
reserve for any other purpose than that of finally redeeming that 
identical policy.” 

The court also held that the indebtedness should be credited on 
the reserve as of the date of the lapse. These are the points discussed. 
The insured elected to take a paid-up policy. Having paid 12 premiums, 
the lower court held that insured should have a paid-up nonparticipating 
policy of twelve-twentieths of the $5,000 policy, or $3,000, less the in- 
debtedness, or $1,892. This was reduced on appeal to $1,104.50. 

In the present case appellant complains of the method fixed by 
the judgment of the lower court in that it follows section 659 of the 
Statutes, in using the full reserve, instead of the cash surrender value, 
but follows the policy in the use of net rates and the treatment of 
indebtedness. It is urged that either the policy or the statutory method 
is complete in itself, but either should be enforced only as a whole, 





Life.] Prudential Ins, Co. of America v. Ragen. 139 


and any combination of the two would work an injustice to the insured 
or the insurer. The cash surrender value and the indebtedness being 
the same, there was no insurance in force at the date of the lapse under 
the strict terms of the policy; likewise, if the provisions of the statute 
were followed in the calculation of the reserve and in the treatment 
of the indebtedness, there would be no recovery. 

It is admitted by counsel that the policy in the Peak Case, supra, 
contained the same nonforfeiture provisions as does the policy in the 
case at bar, and the facts of the two cases are entirely similar, and 
they in effect concede that, unless the Peak Case is overruled or modi- 
fied, the judgment of the lower court is correct. We see no reason for 
overruling the decision in the Peak Case, nor in our judgment is it 
necessary to apply what counsel term “net rates” to sustain a recovery. 


The company’s actuary testifies that the gross premium for new 
original term insurance in the sum of $13,815 (the face of the policy 
less the indebtedness) for 225 days at insured’s attained age is $233.89. 
The net premium for the same period of time, age, and amount of 
insurance would be $188.50, according to the Actuaries’ Table and 4 
per cent. or $162.24 calculated by the American Experience Table with 
3% per cent. 


The Barnett Case, supra, is the main authority relied upon by ap- 
pellant, and yet, construing the policy in the light of that case and 
giving to the insured the benefit of the gross premium, we get this result: 
Full reserve calculated on the American Experience Tables, 

with 3% per cent. interest 
Plus dividend of ....... We tads ese eeeeey Oeee ee Kee wane ccecmeces 

A total of $1,422.75 
Less the indebtedness of 


Leaves a balance of 
—or $3.86 more than sufficient to pay the gross premium. 


{1, 2] Not only should the judgment be sustained, because it fol- 
lows the rule established in the Barnett and Peak Cases, supra, but for 
the further reason that the statutes of a state, relating to insurance in 
force at the time a policy is issued, must be regarded as entering into 
and forming a part of the policy, to the same effect as if embodied 
therein. Cooley’s Briefs on Life Insurance, vol. 6, p. 691; Hall v. Ayers, 
Guardian, 105 S. W. 911, 32 Ky. Law Rep. 288. 


(3, 4] If, therefore, the provisions of the statute are read into the 
policy, and we follow the rule familiar in construing insurance policies, 
to wit, that the different provisions of a contract of insurance must be 
so construed, if it can be reasonably done, as to give effect to each, and 
where two interpretations equally fair may be made, that which allows 
a greater indemnity will prevail. 14 R C. L. p. 925. 


(5, 6] And where its terms render doubtful the meaning of a policy 
a construction must be given which is favorable to the party insured, 
or where the policy contains inconsistent or contradictory provisions 
force must be given to those that sustain rather than to those which 
would forfeit the contract, because forfeitures are not favored by the 
law. Sun Life Ins. Co. v. Taylor, 108 Ky. 408, 56 S. W. 668, 22 Ky. 
Law Rep. 37, 94 Am. St. Rep. 383; 14 R. C. L. p..925; Intersouthern 
Life Ins. Co. v. Duff, 184 Ky. ——, 211 S. W 738. 

Etna Life Ins. Co. et al. v. Hardison, Ins. Com’r, 199 Mass. 181, 
85 N. E. 407, involved the effect to be given a statute which provided 
that a policy and the application therefor should ‘tonstitute the entire 
contract between the parties. The policy in question did not include 
a reference to the application in the matter of warranties, and the court 
held the insurance commissioner was correct in suggesting that the words 
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“and the application is attached hereto” be added to meet the requirement 
of the statute; the court saying: 

“Inasmuch as the ten provisions. referred to and the other prescribed 
parts of the policy were intended for the protection of the policy holder, 
we are of the opinion that, if they are contained in substance in the 
policy, their form may be varied, and additional provisions beneficial to 
the insured may be inserted, provided the requirements of the statute 
are satisfied, and are left undiminished by that which is added. * *. 
It is conceivable that the application might contain something helpful 
to the insured as a part of the contract, in connection with other pro- 
visions, and with questions that might arise.” 

This case was approved in the later case of New York Life Ins. 
Co. v. Hardison, 199 Mass. 190, 85 N. E. 410, 127 Am. St. Rep. 478, 
wherein it is said that no departure from the exact provisions required 
by the statute should be permitted, unless the substitution is in every 
way as advantageous to the insured and as desirable as the prescribed 
provision. 

[7] Where a policy of insurance contains terms more advantageous 
to the insured than is required by statute, the provisions of the statute 
will be treated as a minimum of value; the policy and statute will be 
considered together, and that construction given which is more favorable 
to the insured, and such as will sustain the contract. 

Finding no error in the judgment appealed from, same is accordingly 
affirmed. 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


KING 


v. 
METROPOLITAN LIFE INS. CO. (No. 15422)* 


1. INSURANCE—LIFE INSURANCE—PRIMA FACIE CASE. 
Plaintiff made out a prima facie case when she proved the issuance 
of the policy, the payment of the premium, the death of insured, and 
the furnishing of proof of death, so that demurrer at close of her 
evidence was properly overruled. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST. 
While one who has no interest by relationship or otherwise in 
insured cannot take out a policy, any one has a right, voluntarily, to 
designate a beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 119.) 


4. INSURANCE—LIFE INSURANCE—FRAUDULENT PROCURE- 
MENT OF POLICY—EVIDENCE. 
In action on life policy, defense being that plaintiff made a business 
of taking out policies on people who were almost dead, and that the 
policy had been procured by the substitution of another than insured 


*Decision rendered, April 7, 1919. Submitted on Briefs, April 7, 1919. 
Opinion Filed May 6, 1919. 211 S. W. Rep. 721. 
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for physical examination, held there was substantial evidence entitling 
plaintiff to recover. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
5. INSURANCE—EXISTENCE OF DISEASE—QUESTION FOR 
JURY. 


Whether insured had tuberculosis before policy was procured held 
for the jury. 


(For other cases see Insurance, Dec. Dig. § 668[7].) 


Appeal from St. Louis Circuit Court; Leo S. Rassieur, Judge. 
“Not to be officially published.” 


Action in justice court by Emma King against the Metropolitan 
Life Insurance Company. On appeal to the circuit court there was a 
verdict and judgment for plaintiff, and defendant appeals. Affirmed. 


Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis, 
for appellant. . 
James J. O’Donohue, of St. Louis, for respondent. 


Reynotps, P. J. This is an action commenced before a justice of 
the peace on a policy issued by the defendant to one Elich Fishback, 
on what is called “An Adult Endowment Policy” on the industrial plan, 
in the sum of $165. 


The petition filed before the justice is in the usual form and prays 
for the amount of the policy and interest, 10 per cent. damages and $100 
attorney’s fees. 


The amount of the policy was payable to the insured, if he lived 
to the age of 79 years, and if not, on his death, to plaintiff, named as 
beneficiary in the policy and stated therein not to be a relative. 


Defendant made no written pleading before the justice, but from 
a judgment there against it, it appealed to the circuit court, where on 
a trial before the court and jury, there was a verdict and judgment in 
favor of plaintiff for $165, the amount of the policy, with $2.66 interest, 
no damages, but $50 attorney’s fees, a total of $217.66. From this 
defendant appealed in due course, after unsuccessfully filing a motion 
for new trial and exceptions duly saved. 


There were no pleadings upon the part of defendant in the circuit 
court but there defendant’s counsel stated that the defense was that 
plaintiff had been making a business of taking out policies of insurance 
on people that were almost dead and collecting the proceeds; that all 
she does is to pay the premiums on the policies; that she told defendant’s 
agent to go to a number on Olive Street, in the city of St. Louis, where 
the insured worked, and see him; that the company’s physician, after 
the application reached the company’s office, was sent to this number 
and inquired for a man by the name of Fishback, who was not at the 
time working for the people of these premises, but that another man—a 
negro—stepped up and represented himself as Fishback; that the physician 
examined, this man; that in point of fact Fishback never was examined 
by defendant’s physician, and that if he had been, he would have been 
rejected as being a consumptive, suffering from that disease in the 
City Hospital for three years before the policy was taken out, and the 
city authorities, pronouncing him incurable, wanted to send him to the 
consumptive farm in the country; that if the true facts had been stated 
to defendant, the policy would never have been issued on the life of 
Fishback. Counsel further stated that they expected to show that this 
plaintiff had applied for insurance on other people who were half dead 
and had been rejected and that if the true facts had been known in 


Vol. LIV—10, 
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this case this application would have been rejected and the policy would 
never have been issued. That, counsel stated, was their defense. 

At the trial defendant tendered in court $7.35, as representing the 
premiums collected on the policy, acceptance of which tender was 
refused by plaintiff. 

Introducing the policy and testifying to the death of the insured 
on April 21st, 1915, the policy issued June Ist, 1914, plaintiff testified 
she was not a relative of the insured but had been a friend of his for 
a number of years, assisting him at various times pecuniarily, and that 
she had not taken out the policy at all, but that the insured had told 
her that he intended to, and had taken the policy out for her benefit 
in recognition of her kindness to him, and that after the insured was 
unable to keep up the payments of premiums on the policy, she had 
paid them to the defendant. Plaintiff then rested. 

Defendant, interposing a demurrer, which was overruled, thereupon 
introduced its evidence along the line of the proposed defense, so far 
as that was held competent by the trial court. Plaintiff introduced 
evidence in rebuttal and it is sufficient to say that the testimony introduced 
by one party tended to contradict that introduced by the other. 


At the close of all the testimony in the case defendant again inter- 
posed a demurrer, which was overruled, defendant excepting. 


The points urged by learned counsel for appellant are to the alleged 
error of the court in failing to sustain the demurrers to the evidence 
both at the close of the evidence in chief and’ at the close of all the 
evidence, it being claimed that the evidence conclusively established that 
the policy was secured by the substitution for physical examination of a 
stranger in place of the insured and that the policy was therefore illegal 
and void, and because plaintiff’s evidence conclusively showed that she 
had no insurable interest and was not entitled to recover on the policy. 


The point is further made that the proofs of death furnished by the 
beneficiary are prima facie evidence of the facts therein stated and con- 
clusive against her as admissions when not contradicted or explained by 
other evidence, and that the instruction as to the credibility of witnesses, 
asked by defendant and refused by the court, was a proper instruction and 
should have been given. 


{1] Plaintiff made out a prima facie case when she proved the issu- 
ance of the policy, the payment of the premiums, the death of the insured 
and furnishing of the proofs of death, so that the demurrer at the close 
of plaintiff’s evidence was properly overruled. 

[2] While it is true that one who has no interest by relationship or 
otherwise in the insured cannot take out a policy on the life of a party, 
any one has a right voluntarily, to designate a beneficiary. Lee v. Equitable 
Life Assurance Society et al., 195 Mo. App. 40, 189 S. W. 1195. 

[3] There was no concealment about the fact that this plaintiff was 
not a relative of the insured and with full knowledge of that fact de- 
fendant issued the policy. While this suit was instituted before a justice 
of the peace and written pleadings were not required on the part of 
defendant, it will be observed that in stating the defense here, no point 
was made of lack of insurable interest, and it being distinctly written in 
the policy itself, which the defendant issued, that plaintiff was not a 
relative of the insured, having accepted payment of some of the premiums 
from the beneficiary, it might be a serious question as to whether defend- 
ant was entitled to interpose this defense on appeal. That we do not 
décide. Ordinarily, and where pleadings are required, the defense of 
lack of insurable interest is an affirmative defense, the burden of proving 
which is not only on defendant but must be specifically pleaded. Here 
there was no necessity for proving it, because that appeared on the 
policy, but it was neither pleaded nor suggested when the court asked 
defendant’s counsel to state the defense upon which it relied. So we 
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think it is out of the case. Keeton et al. v. National Union, 178 Mo. App. 
301, 165 S. W. 1107. 

[4] In point of fact, considering the argument of learned counsel 
for appellant, the case turns more on the weight of the evidence than on 
entire lack of evidence. We are satisfied that there was substantial evi- 
dence in the case sufficient to entitle plaintiff to recover, independent of 
the prima facie case made out, as before referred to. As before said, 
the evidence was very contradictory on the point of the identity of the 
insured and as to whether he had consumption at the time when he took 
out the insurance, it being very clear that death was the result of con- 
sumption. But the question of whether he had that at the time he took 
out the insurance or before then, was submitted as a question of fact to 
the jury and their finding was against defendant’s contention. 

{5] Learned counsel for appellant complains that the proofs of 
death submitted by plaintiff are unchallenged by her. Plaintiff positively 
denied making the answers which are relied on as admissions that the 
deceased had tuberculosis for three years before his death; what she had 
said was that the deceased had had pneumonia two years before he died, 
and denied that the answers or statements as to that in the proofs of 
os were made by her as purporting to be written in the proofs of 
death. 

Other witnesses testified that they saw no symptoms of tuberculosis 
in Fishback; he appeared to be healthy. We think the testimony was 
sufficient to overcome this statement by plaintiff, at least sufficient to 
make it a question for the jury. 

[6] We find no reversible error in the admission and exclusion of 
evidence, nor do we find error in the instruction given by the court at 
the instance of plaintiff. The instructions given at the request of de- 
fendant so distinctly put before it the issues that it relied upon as a 
defense, that it cannot complain that the jury was not properly instructed 
as to the real issues in the case. 

[7] It is very earnestly argued that the court committed error in 
refusing an instruction as to the credibility of witnesses. But when we 
look at the abstract we find that the court distinctly and in absolutely 
proper and correct terms, of its own motion, instructed on this very 
matter, so there was no error whatever in refusing the instruction on this 
point in the form asked by the defendant. 

The question as to vexatious refusal to pay was submitted to the 
jury under proper instructions. They had the facts before them which 
warranted them in their conclusion that plaintiff was entitled to recover 
damages on that ground. 

Finding no reversible error, the judgment of the circuit court should 
be and is affirmed. 

Allen and Becker, JJ., concur. 
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COURT OF CIVIL APPEALS OF TEXAS. 


San ANTONIO. 


UNION CENT. LIFE INS. CO. 
uv. 


SHORT. (No. 6223.)* 


1. INSURANCE—LIFE INSURANCE—RECOVERY OF PREMIUM 
—FRAUD. 


Though agent represented to plaintiff that premium would be $270 
and plaintiff did not know that policy provided for an annual premium 
of over $337, where no concealment or fraud was used when application 
was made and the policy followed the terms of the application, plaintiff, 
who could read, but who kept the policy and application for about a year 
before examining them, cannot recover from the company the amount 
paid; he having actually received protection under the policy. 


(For other cases, see Insurance, Dec. Dig. § 198[4].) 


2. INSURANCE—LIFE INSURANCE—FRAUDULENT REPRESEN- 
TATIONS OF AGENT. 


In such case, the rule is that fraudulent representations of the agent, 
to be available to insured, must take place at the time of the delivery 
of the policy, at which time the contract is. consummated, and a pre- 
liminary representation of insurer’s agent that the premium would be a 
certain amount, when in fact the premium on the policy as delivered was 
more, was not fraud. 

(For other cases, see Insurance, Dec. Dig. § 198[4].) 


Appeal from Guadalupe County Court; J. B. Williams, Judge. 

Suit by H. E. Short against the Union Central Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 


Wurzbach & Wirtz, of Seguin, for appellant. 
Dibrell & Mosheim, of Seguin, for appellee. 


Fy, C. J. Appellee sued appellant to recover the sum of $270, alleged 
to have ‘been paid on an insurance policy on his life, which he alleged he 
had been induced to apply for and procure through the fraud of an agent 
of appellant. The cause was tried by jury, and, upon responses to special 
aes nee by the court, judgment rendered in favor of appellee 

or 39, 

1] It was claimed by appellee that the agent of appellant induced 
him to take out a $10,000 life policy, permitting other policies to lapse in 
order to insure with appellant, upon the representation of the agent that 
the amount of the premium would be $270 each year, and that he after- 
wards discovered that appellant was claiming an annual premium of 
$337.10. The jury found that the agent represented to appellee that the 
premium would be $270; that appellee did not know at or before his 
acceptance of the policy and the execution of a note for the premium 
that the policy provided for an annual premium of $337.10; that appellee 
used ordinary care in signing the application for insurance, which showed 


*Decision rendered. May 14, 1919. 212 S. W. Rep. 225. 
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a premium of $337.10, and exercised ordinary care in aoregtins a policy 
of insurance which provided for an annual premium of $337.1 

Through propositions under the first assignment of oo it is con- 
tended that under the law, as appears in articles 4953 and 4954 of the 
Revised Statutes of Texas, the policy of insurance and the application 
for insurance constituted the entire contract between appellant and ap- 
pellee, and the agent could not, by any representations, vary the terms 
of the contract as contained in the application and policy; that appellee 
was guilty of negligence in not discovering the fraud, if any, and was 
not damaged because he had been insured for $10,000 for the $270. These 
propositions are offered under an assignment of error which assails the 
action of the court in refusing to instruct a verdict for appellant. - 

Article 4953 provides that— 

“Every policy of insurance issued or delivered within this state on 
or after the first day of January, 1910, by any life insurance company 
doing business within this state, shall contain the entire contract between 
the parties, and the application therefor may be made a part thereof.” 

Article 4954 has reference to rebates and discrimination. Under the 
allegations of fraud and the evidence of appellee, we doubt the applica- 
bility of the two articles to this case. There was nothing in the evidence 
that tended to show that appellee knew that he was contracting for any 
but the regular premiums. 

The evidence in this case shows that appellee signed an application 
for insurance in which was written in plain figures the premium of 
$337.10; that the policy with the application attached was given to him 
by the agent. On the envelope the amount of the premium, $337.10, plainly 
appeared, as it did on policy and application. Appellee testified that he 
did not discover the amount of the premium for about a year after he 
applied for and obtained the policy. The jury has found that appellee 
did not know what was in the application and policy, although they 
were in his possession for months, and the case will be considered as 
though that is an established fact. 

There has been some contrariety of opinion on the question as to 
whether the insured is not estopped from setting up errors in an appli- 
cation and policy, the former of which he signed and both of which he 
had in his possession for a long time. In a Connecticut case (Ryan v. 
Life Ins. Co., 41 Conn. 168, 19 Am. Rep. 490) it was held that it was 
inexcusable negligence to sign an application for a life risk without 
reading or having it read. The court said: 

“Tt is for his interest to do so, and the insurer has a right to presume 
that he will do it. He has it jin his power to prevent this species of 
fraud, and the insurer has not.” 

So it was held in Ins. Co. v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 
29 L: Ed. 934; Walker v. Ins. Co., 46 Kan. 312, 26 Pac. 718; Briggs v. 
Ins. Co., 65 Mich. 52, 31 N. W. 616; Ins. Co. v. Freedman, 159 Mich. 114, 
123 N. W. a7, 32:1. -R. A. GN. S.) 298; Cutberston v. Ins. Co., 96 N. C. 
480, 2 S. E. 258. 

No matter what representations may have been made to appellee 
before the application was made, it is not pretended that any device, con- 
cealment, or fraud was used at the time the application was made, and 
the policy followed the terms of the application. Appellee knew how 
to read, and should, in the exercise of ordinary diligence, have read the 
application. It is true that appellee testified in his direct examination as 
though the application was blank when he signed it, but on the cross- 
examination he admitted that portions of it were filled, and it is clear 
from the intimate matters about himself and wife written in the applica- 
tion that the information was furnished by appellee. The only mistake 
complained of was as to the amount of insurance in another company. 
The written parts of the application were done in the same ink. He 
not only failed to even look at policy or application, but kept them for 
about a year before examining them. 
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The distinction is drawn between cases where the fraud or mistake 
is such as to render the policy void ab initio, and those not rendered void, 
and the insured has actually received protection under the policy. In the 
first instance it is held he is not bound, but in the latter that he is. The 
irisured in the latter case, it is held, is estopped to set up fraud, and is 
chargeable with notice of the contents of the policy. 

2] The evidence fails to show that the representation as to the 
amount of the premium was made at the time the application was signed 
or the policy delivered. The rule is that the fraudulent representations 
must take place at the time of the delivery of the policy. As held in 
Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 
246, 67 L. R. A. 705: 

“A person is negligent in receiving an article and accepting it without 
any examination thereof, wholly relying on representations, whether 
fraudulent or not, made at or previous to the time when the article was 
contracted for or ordered.” 

Appellee did not testify that the representation as to the premium 
was made at the time he signed, and the only words spoken when the 
policy was delivered were, “There is your policy.” The facts in the 
Bostwick Case were quite similar to the facts in this case, and that case 
has been followed in a number of cases. Fidelity Co. v. Dierks Lumber 
Co., 133 Mo. App. 637, 114 S. W. 55; Hutchinson v. Palmer, 147 Ala. 517, 
40 South. 339; Parsons v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. 
5 S.) 231, 7 Ann. Cas. 1144; Voss v. Ins. Co., 137 Wis. 492, 118 N. W. 


The contract between appellant and appellee was not consummated 
until the policy was delivered and the first premium paid, or secured. 
The proceedings prior to that time were merely preliminary, and it is 
clear that if appellee had died before the policy was delivered, the amount 
of it could not have been recovered. Appellee knew full well that, under 
the circumstances of the case, there was no contract of insurance until the 
policy was delivered and the note executed. Although appellee testified 
that the agent “represented that this was my policy as agreed on,” it is 
evident that was a mere conclusion, as the only language he testified to 
was “There is your policy.” He does not claim that the agent told him 
that the application stated that the premium was $270, nor that the 
premium expressed in the policy was $270. It is singular that a party 
insured would consummate a contract without even glancing at it on 
account of what an insurance agent had represented before that time. As 
said in Dellinger v. Gillespie, 118 N. C. 737, 24 S. E. 538: 

“It is plain that no deceit was practiced here. It was pure negligence 
in the defendant not to have read the contract. There it was before him, 
and there was no trick or device resorted to by the plaintiff to keep him 
from reading it.” 

The representations, so-called by the-agent were not fraudulent repre- 
sentations, but were merely promises, and fraud cannot be predicated on 
a promise or a prophecy. No one ever told appellee that the policy con- 
tained a provision for an annual premium for $270, and it was gross 
and inexcusable negligence for appellant to enter into the contract without 
reading it. 

This is not a case of an illiterate party asking reitef from the conse- 
quences of his failure or inability to read the contract, but, on the other 
hand, the appellee is an educated man, belonging to a learned profession. 
As said by the Supreme Court of South Dakota in Farlow v. Chambers, 
21 S. D. 128, 110 N. W. 94: 


: “Neither is it one in which the signer was prevented from ascertain- 
ing the truth by subterfuge or some fraudulent device.” 


In the case of Railway v. Rhodes, 19 Okl. 21, 91 Pac. 1119, 21 L. R. A. 
CN. S.) 490, it was held: 


“We take it the rule is well established that, in the absence of any 
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incapacity to read, or any trick or artifice resorted to to prevent his read- 
ing it, a party signing a written instrument that is plain and unequivocal 
in its terms is bound by its express terms and conditions therein con- 
tained, and that he cannot set up his own carelessness and his own indo- 
lence as a defense, and, because he failed to make use of the faculties 
possessed by him for determining its conditions, be heard to say that its 
terms or conditions should be other or different from what they are.” 

To the same effect are McNinch v. Thresher Co., 23 Okl. 386, 100 Pac. 
524, 138 Am. St. Rep. 803; Magee v. Verity, 97 Mo. App. 486, 71 S. W. 
472, and Wallace v. Railway Co., 67 Iowa, 547, 25 N. W. 772 

No reason for relying upon the statements of the agent of appellant 
is alleged in the petition or given in the evidence, and the reason that 
appellee was too busy to read the application or policy simply accentuates 
his gross negligence. He had time to make arrangements about securing 
the first premium by a promissory note and to write and sign that instru- 
ment. 

The evidence is clearly insufficient to,sustain the verdict, and the 
judgment must, as a matter of law, be reversed ; and, as it must be pre- 
sumed that appellee has testified to all matters ‘known to him, it would 
be useless to remand the cause for another trial. 

The judgment is reversed, and judgment here rendered that appellee 
take nothing hy his suit and pay all costs in this behalf expended. 


SUPREME COURT OF VERMONT. 


CHITTENDEN. 


NEW YORK LIFE INS. CO. 
v. 


KIMBALL. (No. 126.)* 


1. INSURANCE—LIFE INSURANCE—FAILURE TO PAY PREMI- 
UM—CONTINUING POLICY. 


Where insured failed to pay premium, and also failed to avail him- 
self of option in policy whereby he was entitled to its continuance, and 
the company computed amount due on policy and the time it was to 
continue in force and made an indorsement continuing policy for a speci- 
fied period, the indorsement was not a contract, but an act of the com- 
pany not participated in by insured; the policy being the only contract 
between the company and insured. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


2. INSURANCE—REFORMATION OF INSTRUMENT—“MUTUAL 
MISTAKE.” 


Where insured failed to. pay premium and also to avail himself of 
option in policy whereby he was entitled to its continuance, and the 
company computed the extended term and indorsed the result on the 
policy, a mistake in computation was not mutual where insured knew 
nothing of it, and equity will not reform indorsement; the mistake being 


*Decision rendered, Jan. 25, 1919. 106 Atl. Rep. 676. 
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the result of carelessness, and the company not claiming fraud, deceit, or 
imposition on the part of insured. 


(For other cases, see Insurance, Dec. Dig. § 143[6].) 
(For other definitions, see Words and Phrases, First and. Second 
Series, Mutual Mistake.) 


Exceptions from Chittenden County Court; Frank L. Fish, Judge. 

Bill in equity to reform or cancel an indorsement upon an insurance 
policy by the New York Life Insurance Company against Frank H. 
Kimball. Demurrer sustained. Bill adjudged insufficient and dismissed, 
and plaintiff appeals. Affirmed and remanded. 

The policy in question was written on February 5, 1908, on the 
ordinary life plan, for the sum of $1,500, payable to the defendant as 
beneficiary upon the death of the insured. i 

The policy required the payment in advance of a semi-annual premi- 
um of $28.72 on the 5th days of August and February in each year. 
November 11, 1910, the insured borrowed from the plaintiff the sum of 
$64 on the pledge of said policy as collateral security, and deposited 
the policy with the plaintiff as such pledge. The insured paid the semi- 
annual premium due under said policy up to and including February 5, 
1912, but failed to pay the semi-annual premium due on August 5, 1912, 
or to pay the interest on said loan. The policy thereupon lapsed, and the 
insured became entitled to extended paid-up insurance, which, calculated 
upon the basis, upon the terms, and by the methods provided in said 
policy, was $1,451 for 2 years and 342 days, from August 5, 1912, and 
expired on July 13, 1915. : 

In August, 1913, the plaintiff undertook to calculate said extended 
insurance benefit, and indorsed said policy for what it supposed and 
intended to be such benefit, and on August 6, 1913, mailed the policy to 
the insured, and thereafter the policy remained in the possession of 
the insured or the defendant. By mistake the policy bore the indorsement 
of extended insurance stated in the opinion. The insured died on 
January 15, 1916. 

The plaintiff made said mistake in calculating said extended insur- 
ance, in that its clerk at its home office, in computing said extended in- 
surance, gave said policy credit for 1913 dividends amounting to $15.95 
based upon the payment of the 1912 premium on said policy, whereas said 
dividends were only declared by the plaintiff on all the policies of the 
class to which said policy belonged if the 1912 premium was paid, which 
premium on this policy was not paid. 

The plaintiff did not discover its mistake in its calculation of said 
insurance and in said indorsement until about July 29, 1916, and after 
it received proofs of the insured’s death. Plaintiff then rechecked its 
figures according to its custom, and thereupon discovered said error and 
informed the defendant thereof. 


Argued before Watson, C. J., and Haselton, Powers, Taylor, and 
Miles, JJ. 


Theodore E. Hopkins, of Burlington, for plaintiff. 
al ae C. Mower and Charles H. Darling, both of Burlington, for 
efendant. 


Migs, J. This is a bill in chancery to reform or cancel an indorse- 
ment upon a policy of insurance upon the life of Charles B. Kimball, 
in which the defendant is beneficiary. Upon failure to pay the premium 
as the same fell due and to avail himself of certain options provided for 
the insured in case of failure to pay the premium, the policy, in substance, 
provided that the insured should have insurance for the face amount 
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of the policy plus any outstanding dividend additions and less any in- 
debtedness to the company thereon, said policy to continue in force from 
the date of default in the payment of the dividend, for such time as 
the cash surrender value will purchase as a net single premium at the 
attained age of the insured, according to the American Table of Mortality, 
at the rate of 3 per centum per annum. 

The insured failed to pay the premium falling due August 5, 1912, 
and also failed to avail himself of the option in the policy, whereby he be- 
came, under the terms of the policy entitled to only its continuance and 
amount under the terms stated above. 

On August 4, 1913, the plaintiff, by the clerk of its actuary, having 
computed the amount due on the policy and the time it was to continue 
in force, indorsed upon the policy as follows: 


“In accordance with the terms of the loan agreement of the 2d day 
of November, 1910, and on account of default in the payment of August 
5, 1912, premium and loan interest, this policy is continued for the reduced 
amount of $1,479 for a term of three years 274 days from August 5, 1912, 
to May 6, 1916. New York, Aug. 4, 1913.” 


[1] The indorsement was duly executed by the plaintiff, and is the 
one which the plaintiff seeks to have reformed or canceled because, as 
alleged in the bill, there was a mistake in the computation of the amount 
due on the policy and the time of its continuance from the date of 
default in payment of the premium. The plaintiff treats this indorse- 
ment as a contract; but to this we do not agree. It was not a contract, 
but a mere act of the plaintiff, in no way participated in by the insured. 
The policy, which was the only contract between the plaintiff and the 
insured, provided, in the contingency that happened, for an extended 
insurance in an unascertained amount for an unascertained term. The 
bill alleges want of knowledge or information as to the elements enter- 
ing into the computation necessary to ascertain these matters. It is fairly 
inferable from the facts alleged that the computation required highly 
technical knowledge possessed only by the plaintiff’s actuary department, 
and that it must be based upon data wholly within the plaintiff’s control. 
The subject-matter was such that the insured could not have, nor pos- 
sibly be expected to have, any knowledge of the elements entering into 
the computation. Viewing the indorsement in its true light as the sole 
act of the plaintiff, much of the difficulty disappears. While it is not 
alleged in terms that it was the plaintiff’s duty to compute the extended 
- and indorse the result on the policy, it fairly appears that such was 
the fact. 

[2] While both parties supposed that the indorsement extended 
the policy for the agreed term, the mistake which defeated this purpose 
was not a mistake in the indorsement; for that was in accordance with 
the computation. The mistake was back of the indorsement and was in 
a matter necessarily intrusted to the plaintiff alone. The root of the 
trouble complained of was a mistake manifestly unilateral, and not 
mutual. The supposition that the indorsement extended the policy for the 
correct term does not make the mistake in this case mutual; for the bill 
fails to show that the insured at any time during his life knew or had 
reason to know that any mistake had been made in the computation of 
the amount due on the policy, or the length of time it had to run. Indeed, 
the bill negatives any inference to that effect. Fife & Child v. Cate, 85 
Vt. 418, 82 Atl. 741, is full authority for holding that the allegation of 
want of knowledge makes the mistake unilateral. To give mutuality to 
a mistake in the sense referred to, the mistake must be reciprocal and 
common to both parties to the contract or written instrument. 10 R. C. L. 
300, par. 44; Page v. Higgins, 150 Mass. 27, 22 N. E. 63,5 L. R. A. 152, 
and note. In Page v. Higgins it is said: 


“The phrase ‘mutual mistake,’ as used in equity, means a mistake 
common to all the parties to a written contract or instrument, and it usu- 
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ally relates to a mistake concerning the contents or the legal effect of the 
contract or instrument.” 

See the long list of authorities cited in support of this statement. 
To make a mistake mutual it must result from an act of both parties 
which neither intended (Hearne v. N. E. Mutual Marine Ins. Co., 87 
U. S. [20 Wall.] 488, 22 L. Ed. 395), and the minds of parties must have 
met in the consummation of the mistaken contract, and the mistake must 
have been shared in by both parties. Salomon v. Insurance Co., 215 
N. Y. 214, 109 N. E. 121, L. R. A. 1917C, 106, cited by the plaintiff ; 
Pomeroy’s Eq. vol. 4, § 1376; Hearne v. N. E. Mut. Ins. Co., supra. 

Authorities upon this point need not be multiplied, for the plaintiff, 
citing many authorities, defines it as defined above, and seeks relief on 
the ground of mutual mistake, but claims that this case falls within the 
rule laid down in those cases. The plaintiff overlooks the allegation in 
its bill that the insured was totally ignorant of the mistake, or it would 
not rely upon the authorities which it cites; for they rest upon the rule, 
such as touch upon it, that a mistake by one party, coupled with ignorance 
of the other party, does not constitute a mutual mistake. See, also, 23 
Harvard Law Review, beginning on page 608, and particularly page 612, 
where it is stated: 

“A mistake by one party, coupled with ignorance thereof by the other 
party, does not constitute a mutual mistake.” 

On page 613 of the same volume it is said: 

“A mistake by one party, and a belief by the other party, that there 
has been a mistake, make a pair of different mistakes, and not a mutual 
error.” 

To the same effect are Steinmeyer v. Schroeppel, 226 Ill. 9, 80 N. E. 
564, 10 L. R. A. (N. S.) 114, 117 Am. St. Rep. 224, and Grant Marble 
Co. v. Abbott (1910) 142 Wis. 279, 124 N. W. 264. 

In the case at bar the insured knew nothing about the mistake, as 
we have already seen, and though he may have believed that a mistake 
had happened, which the case does not show, under the authorities above 
cited, the inistake relied upon by the plaintiff would not be a mutual 
mistake. Much less would the indorsement as made be a mutual mistake, 
even if treated as a contract, the case showing, as it does, that the insured 
knew nothing of the alleged mistake, and the exceptions not showing that 
the insured even believed that a mistake had been made in connection 
with the indorsement. 

This case should be carefully ‘distinguished from one where a party, 
at the request of the other, does an act in which both are interested, and 
in doing it made a mistake to the injury of the other party; for in such 
case the party doing the act is acting for both, and the mistake is that 
of both and is mutual, the same as where a scrivener, acting for both 
parties, makes a mistake, the mistake, though made by the scrivener 
alone, is the mistake of the parties for whom he acts and is mutual. This 
case should also be distinguished from those cases where the mistake 
is that of one of the parties which has occurred from no fault of either 
party, but not through the inattention of. the party seeking relief. 

In the reports of our own state, as well as in the reports of other 
states, may be found opinions from which quotations can be made, as 
called to our attention in this case, in substance as follows: 

“The fact is that, where an instrument is drawn and executed, which 
professes or is intended to carry into execution an agreement, whether 
in writing or by parol, previously entered into, but which, by mistake of 
the draftsman, either as to fact or law, does not fulfill, or which violates 
the manifest intention of the parties to the agreement, "equity will correct 
the mistake, so as to produce a conformity of the instrument to the 
agreement.” 

[3] The quoted portions of such opinions, no doubt, state the law 
of the case in which they appear, but it will be found upon the examina- 
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tion of those cases that the quoted portions of such cases are addressed to 
the particular facts of the case in which they are made, and were not 
intended to lay down a general rule of law upon the subject of equitable 
power in the réformation of written instruments. The law of a case can- 
not be determined from a brief quotation of portions of the opinion sepa- 
rate from the facts of a case, especially where the law upon the subject 
has many exceptions, as in the subject now under consideration. 

[4-6] To correct and relieve against mistakes, where a party has 
not a plain and adequate remedy at law, is, and always has been, one of 
the principal objects and most ordinary duties of courts of equity; but 
the instances in which equity may lend its aid to correct mistakes may be 
divided into four classes: First, where the mistake is mutual as to the 
facts upon which it is based, or as to the terms and stipulations embraced 
therein; second, where only one of the parties is under such mistake, 
either of the facts or stipulations, and such mistake has been occasioned 
by the fraud, deceit, or imposition in any form of the other; third, where 
only one of the parties is under such mistake, and this has occurred from 
no fault of either party, but not through the negligence or inattention 
of the party seeking relief; and, fourth, where only one party is under 
such mistake, and this has occurred from no fault of the other, but solely 
through the negligence and inattention of the party seeking relief. In 
the first two classes equity will mmbhesitatingly afford relief, either in 
reforming or canceling the mistaken agreement. In the third class equity 
will withhold its aid if the mistake is the result of negligence or inatten- 
tion; and in the fourth class equity will refuse its aid, except under 
very strong and extraordinary circumstances, showing imbecility or 
something that would make it a great wrong to enforce the agreement. 
Kennerty v. Etiwan Phosphate Co., 21 S. C. 226, 53 Am. Rep. 669. 

This case does not fall under the first class; for we hold that the 
mistake was not mutual. The mistake not being mutual, equity will not 
reform the certificate indorsed on the policy. Williams v. Hamilton, - 
104 Iowa, 423, 73 N. W. 1029, 65 Am. St. Rep. 475, and note; Crosby v. 
Andrews, 61 Fla. 554, 55 South. 57, Ann. Cas. 1913A, 420; Capital City 
Bank v. Hilson, 64 Fla. 206, 60 South. 189, Ann. Cas. 1914B, 1211; Vallen- 
tyne v. Immigration Land Co., 95 Minn. 195, 103 N. W. 1028, 5 Ann. Cas. 
212; Grieve v. Grieve, 15 Wyo. 358, 89 Pac. 509, 9L.R. A. ON: S.) 1211, 
11 Ann. Cas. 1162; Chute v. Quincy, 156 Mass, ‘189, 30 N. 550. 


This case does not come under the second class, for on bill does not 
allege nor does anything in it tend to show that the insured was guilty of 
fraud, deceit, or imposition, and the plaintiff does not claim it. Equity 
will, therefore, not aid the plaintiff under this class. 


The plaintiff does not by its bill bring itself within the right to relief 
under the third class; for a party fully competent to protect himself, 
under no disability, advised as to all the circumstances by which he may 
be saved in his rights, or in a situation where he might by due diligence 
be so advised, not overreached by fraud, concealment, or misrepresenta- 
tions, nor the victim of a mistake against which prudence might have 
guarded, has no right to call upon the court to protect him. Kennerty v. 
Etiwan, supra. See note in Williams v. Hamilton, supra. This court has 
fully settled the law in the respects above stated, and laid down the rule 
that courts of equity do not relieve a party from the results of his own 
carelessness and negligence which are in no way induced by the conduct 
of the other party. McDaniels v. Bank of Rutland et al., 29 Vt. 230, 70 
Am. Dec. 406; Hyde v. Hyde, 50 Vt. 301; Bishop v. Allen, 55 Vt. 423; 
Francis v. Parks, 55 Vt. 80; Durkee v. Durkee, 59 Vt. 70, 8 Atl. 490; 
Town of Ripton v. McQuivey’s Adm’r, 61 Vt. 76, 17 Atl. 44. In the case 
at bar the actuary’s clerk made the certificate which the court of chancery 
is asked to reform with full knowledge that the premium of August 5, 
1912, had not been paid; for he states in the certificate which gives the 
result of his computation that that premium was defaulted. With that 
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information before him he made the indorsement. This was not only 
negligence, but gross negligence, and to grant relief in such a case would 
open the door to a class of cases heretofore unheard of in a court of 
equity. No claim is made under the fourth class, and we give that no 
consideration. 

The plaintiff’s discussion of this case has been principally directed to 
the power of the court of chancery to reform a written instrument con- 
taining a mutual mistake, claiming that the indorsement in question gave 
to the insured too large a sum and extended the policy for too long a 
term, as a result of a mutual mistake; but the real question involved 
is whether the bill alleges facts showing such a mistake, and the holding 
of the majority that it does not contain such facts makes it necessary to 
sustain the decree below. 

Decree affirmed, and cause remanded. 


Powers, J. (dissenting in part). The majority say that the indorse- 
ment on the policy is not a contract, and that the policy itself is the only 
contract between the parties to it. To this I agree, and if the opinion 
of the majority had stopped there, this dissent would not have been 
written. It seems to me that the policy is the contract, and the indorse- 
ment a mere admission of the company; evidence against it, to be sure, as 
to how the provision for extended insurance works out. Like any other 
admission, it is subject to explanation and contradiction; and if it is the 
result of an error in computation, it should bé disregarded by the trier. 
In this view of it, the company can as well assert the truth in making its 
defense to an action on the policy, and reformation is not necessary to 
save its rights. But the majority proceed to discuss the law as if the 
indorsement was a contract, and give expression to views which I cannot 
indorse. So I deem it best to express my own. 

The case stands on a demurrer, and it seems to me that the bill 
makes a typical case of mutual mistake within the meaning of the law. 
If the error in the computation had found expression in the terms of 
the original policy contract, the reasoning of the majority might be 
sound. But the case presented is very different. Here is a case where 
the parties had a previous written contract, and the indorsement was 
intended and supposed by both to carry into effect a specific provision 
of that previous contract. Both parties intended that it should express in 
definite terms just what was expressed in general terms in the policy. 
If the insured obtained by it less than the policy promised he should 
have, he was wronged. If it gave him more than the policy promised, 
he received that for which he paid nothing, and the company was 
wronged. Not only did both parties intend that the indorsement should 
speak the exact language of the policy, but they both supposed that it did. 
But it did not. Here, then, is a mistake common to both, the mistaken 
idea that the indorsement carried into effect the terms of the policy. 
On the plainest principles of equity, reformation should be granted. 

Suppose I owe you a promissory. note which is about to outlaw, 
and you apply to me to renew it. I assent, and you figure up the old note 
and make a new one for the amount found due. I sign the new note and 
take up the old one. It turns out that you made a mistake in your 
computation, and the new note is for a less sum than was due. Can it 
oe a court of equity would turn a deaf ear to your application for 
relief? 

Suppose, in figuring up your book account against me, you make a 
mistake against yourself, and intending to cover the account correctly, 
we sign a settlement which states the balance due at a sum $100 too 
small. Must you lose this amount? 

Suppose that, in making this very indorsement, a typist, by striking 
the wrong key, had made the amount “$1579” instead of “$1479”; suppose 
that a clerk in making this indorsement, intending to write “$1479.00” 
had by mistake left out the point and written “$147900.” 
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In discussing the subject of mistake as a basis of equitable jurisdic- 
tion, Mr. Pomeroy says that such mistake “may arise after the parties 
have verbally concluded their agreement, and may occur in reducing that 
agreement to writing, by erroneously adding, omitting, or altering some 
term” (2 Pom. Eq. § 853), and that equity has jurisdiction to reform 
written instruments “where there is a mutual mistake, that is, where there 
has been a meeting of minds, an agreement actuaily entered into, but 
the contract, deed, settlement, or other instrument, in its written form, 
does not express what was really intended by the parties thereto. * * * 
In such cases the instrument may be made to conform to the agreement 
or transaction entered into according to the intention of the parties” 
(4 Pom. Eq. § 1376). 

This rule has long been recognized in England. “No doubt,” says 
Lord Chancellor Hardwicke in Henker v. Royal Exchange Assurance 
Co., 1 Ves. 317, “but this court has jurisdiction to relieve in respect of 
a plain mistake in contracts in writing, as well as against frauds in 
contracts, so that, if reduced into writing contrary to intent of the 
parties, on proper proof, that would be rectified.” And in Murray v. 
Parker, 19 Beav. 305, it is said: 

“In matters of mistake, the court undoubtedly has jurisdiction, and, 
though this jurisdiction is to be exercised with great caution and care, 
still it is to be exercised in all cases where the deed, as executed, is not 
according to the real agreement between the parties.” 

The rule is stated by Mr. Justice Washington in Hunt v. Rous- 
maniere’s Adm’rs, 1 Pet. 1, 7 L. Ed. 27, as follows: } 

“There are certain principles of equity applicable to this question 
which, as general principles, we hold to be incontrovertible. The first 
is that, where an instrument is drawn and executed which professes, 
or is intended, to carry into execution an agreement, whether in writing 
or by parol, previously entered into, but which, by mistake of the 
draftsman, either as to fact or law, does not fulfill, or which violates 
the manifest intention of the parties to the agreement, equity will 
correct the mistake, so as to produce a conformity of the instrument 
to the agreement.” 


To the same general effect are Equitable Safety Ins. Co. v. Hearne, 
87 U. S. (20 Wall.) 494, 22 L. Ed. 398; Snell v. Atlantic F. & M. 
Ins. Co.,, 98 U. S. 85, 25 L. Ed. 52; Walden v. Skinner, 101 U. S. 
577, 25 L. Ed. 963; Elliott v. Sackett, 108 U. S. 132, 2 Sup. Ct. 375, 
27 L. Ed. 678; Thompson v. Phenix Ins. Co., 136 U. S. 287, 10 Sup. 
Ct. 1019, 34 L. Ed. 408; Ackerlind v. United States, 240 U. S. 531, 
36 Sup. Ct. 438, 60 L. Ed. 783. For further approval of the rule 
and illustration of its application, reference may be had to Goode 
v. Riley, 153 Mass. 585, 28 N. E. 228; Park Bros. & Co. v. Blodgett, 
64 Conn. 28, 29 Atl. 133; Higinbotham v. Burnet, 5 Johns. Ch. (N. Y.) 
184, 1 L. Ed. 1050; Truesdell v. Lehman, 47 N. J. Eq. 218, 20 Atl. 391; 
Gould v. Emerson, 160 Mass. 438, 35 N. E. 1065, 39 Am. St. Rep. 501; 
note to Williams v. Hamilton (Iowa) 65 Am. St. Rep. at page 482; 
note to Steinmeyer v. Schroeppel (Ill.) 117 Am. St. Rep. at page 229. 

While I have made no.extended search for cases to substantiate 
my views, the following are at hand: 

In Gray v. Supreme Lodge, K. of H., 118 Ind. 293, 20 N. E. 833, 
it appeared by the answer that the defendant issued two classes of 
certificates; that, when a member paid $4, he was entitled to a benefit 
certificate for $2,000, but, if he paid $2, he was only entitled to a cer- 
tificate for $1,000. The decedent paid only $2, but, by mistake of 
the defendant’s representative, a benefit certificate payable to the plaintiff 
was issued for $2,000, instead of $1,000, as it should have been. It 
was held that these allegations clearly showed a mutual mistake, which 
might be corrected. It is also shown by this case that it made no 
difference whether the insured knew of the mistake or not. That 
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reformation would be granted in either case. Moreover, this case 
shows that, when the mistake is not discovered until after the death 
of the insured, the policy will be reformed to meet an action by 
the beneficiary. 

In Eastman v. Provident Mutual Relief Ass’n, 65 N. H. 176, 18 
Atl. 745, 5 L. R. A. 712, 23 Am. St. Rep. 29, both parties intended 
that the benefit certificate should be payable to the insured’s admin- 
istrator, but by mutual misapprehension of the legal effect of the language 
used it was not. It was held that even after the death of the assured 
the certificate should be reformed. “Equity,” says Judge Carpenter, 
“requires an amendment of the writing that will make the contract 
what the parties supposed it was and intended it should be, although 
their mistake is one of law, and not of fact.” 

McMullen v. Lockwood, 4 Del. Ch. 568, is much like one of the 
illustrations used above. In settling their affairs, the parties reached 
a balance of $1,117.09, which both supposed to be the correct sum 
due to the defendant. This was not true. A mistake had been made 
in computing the account, and the true balance was $221.69. Relief 
was granted. 

Buck v. Equitable Life Assur. Co., 96 Wash. 683, 165 Pac. 878, 
goes farther than we are here asked to go. The policy there involved 
contained this option: 

“If the assured be living and this policy is in force on the 22d 
day of December, 1915, the said assured, or assigns, may surrender 
the policy to the society and draw the guaranteed cash value of $1,000, 
together with,” etc. 

At the expiration of the time named, the assured notified the 
society of his election to surrender the policy and take the surrender 
value. The action was on the policy, and the defendant set up in 
its answer that the sum of $1,000 was not: the correct surrender value, 
and that it was inserted by mistake, that the correct sum was $408, 
and reformation was asked for. Relief. was granted in that case, 
but I am unwilling at this time to approve that result. The mistake 
was in the policy itself, while here it was in an indorsement. I refer 
to the case to show to what extent the courts are going to relieve 
from the consequences of such mistakes and the unmistakable trend 
of judicial thought. 

There is no jurisdiction, perhaps, in which the decisions sustain 
my views more consistently than our own. We have approved and 
applied the rules above referred to in_many cases. 

“A court of equity,” says Judge Redfield in Beardsley v. Knight, 
10 Vt. 185, 33 Am. Dec. 193, “will always correct mistakes. * * If 
it be clearly shown that the parties did not effect what they intended 
to do, a court of chancery will perfect the intention.” 

In Brown v. Lamphear, 35 Vt. 252, a vendor forgot to except 
from his conveyance a spring of water which was of great value to 
him. And, although the purchaser knew nothing about the spring 
until after the purchase, relief in equity was granted. This case is 
interesting from the fact that the mistake relied upon was wholly uni- 
lateral, and in this respect exceptional and extreme. 


In Tabor v. Cilley, 53 Vt. 487, the mortgage in question was read 
over to the parties, and they were ‘satisfied with it. In fact, it did 
not secure all the notes they intended to have it cover. The court 
said that the “jurisdiction of a court of equity, to reform a contract 
and make it conform to the actual agreement of the parties is well 
established,” and granted relief. 

In May v. Adams, 58 Vt. 74, 3 Atl. 187, the owners of a piece of 
land agreed upon a division of it, but the conveyance executed to 
carry their agreement into effect, by a misdescription of the dividing 
line, failed to do so. Reformation was granted 
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In Dietrich v. Hutchinson, 73 Vt. 134, 50 Atl.-810, 87 Am, St. Rep. 
698, Judge Rowell, taking his rule from Hunt v. Rousmaniere’s Adm’ rs, 
supra, says: 

“It is an unquestionable principle of equity that, when an instrument 
is drawn and executed that was intended to carry into effect an agree- 
ment previously made, but which by mistake of the draftsman, either 
as to law or fact, does not fulfill the manifest intention of the parties, 
equity will afford relief. * * *” 

In Hoyt v. Hoyt, 77 Vt. 244, 59 Atl. 845, wherein the mistake was 
made by the draftsman, the rule was applied and reformation granted. 

In Abbott v. Flint’s Adm’r, 78 Vt. 274, 62 Atl. 721, Judge Tyler 
says that— 

“A court of chancery will correct mistakes in conveyances, when 
clearly and unequivocally proved, and make the instrument such, both 
in form and effect, as will fulfill the intention of the parties.” 

He also says that the rule is “aptly stated” thus: 

“When through ignorance, inadvertence, negligence, or otherwise, 
the description in a deed does not in fact embrace the land which the 
parties intended it should, and which they supposed it did, it is considered 
a mistake of fact, and the description can be reformed, though it is 
exactly as the parties intended it should be.” 

In Churchill v. Capen, 84 Vt. 104, 78 Atl. 734, the rule as stated in 
2 Pom. Eq. § 870, is quoted and approved, but for shortage of findings 
relief was not granted. 

I hardly need say that the references to the mistake of the draftsman 
in the cases referred to above are mere adaptations of the rule to the 
cases in hand. It makes no difference who is morally responsible for 
the mistake. It may have been a stranger; it may have been a party. 
If the instrument fails to state the contract as previously agreed 
upon, equity will make it. It is utterly immaterial that the party re- 
sponsible for the oversight or error is the one here seeking relief. Ball 
v. Storie, 1 Sim & St. 210; Williston’s Wald’s Pollock, Contracts, 
636, 639, It is true that the mistake must be mutual; it must be common 
to all. But this does not mean that each must have an active part 
in the particular act which results in the error. It is enough if the 
record shows a common intention different from the expressed in- 
tention, and a common mistaken supposition that it is rightly expressed. 
Williston’s Wald’s Pollock, 639. The allegations of this bill make just 
such a case. The parties intended to carry out the terms of the policy. 
Their intention differed from that expressed in the indorsement. They 
both mistakenly supposed that their intention was correctly expressed 
in the indorsement. 

In dealing with these cases equity will proceed with caution, and 
will require clear proof. It will make its relief conform to the cir- 
cumstances, and apply it in different ways. Dietrich v. Hutchinson, 
supra. See, also, the decree in Brown v. Lamphear, supra, where this 
is well shown. But it will not withhold relief in any ‘meritorious case. 

Lest it be taken that I have overlooked it, I may say that I do 
not discuss the doctrine of rescission, which is involved, since no 
point is made of it in argument or in the opinion of the majority. 

Nor do I agree that there is any question of negligence involved, 
and especially none that could be ruled as matter of law. While it 
might be said that one who adds 2 and 2 and gets 5 is guilty of 
negligence as matter of law, it cannot be so said of one who makes 
a mistake in a complicated mathematical problem. If one who is 
struggling with the needless perplexities of our archaic “Vermont rule” 
should inadvertently leave out a small payment on the note he was 
computing, it could hardly be said as matter of law that he failed to 
use the care of a prudent man. As the majority opinion says, the 
computation here involved “required highly technical knowledge pos- 
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sessed only by the plaintiff’s actuary department.” How, then, can 
this court, knowing of such matters, say that the company’s clerk 
was negligent? 

The Vermont cases referred to by the majority are not in point. 
They do not refer to a case like this. Though courts and text writers 
speak of negligence in connection with these cases, a careful analysis 
of the authorities shows that in otherwise meritorious cases negligence 
only affects the right to relief when it amounts to a positive legal duty. 
2 Pom. Eq. 856. See Abbott v. Flint’s Adm’r, supra. The prudent 
man rule does not-apply. Each case is to be judged on its own facts. 

I would reverse the decree, and remand the case. 


HARDY v. SOVEREIGN CAMP, WOODMEN OF THE WORLD. 
(2 Div.. 195.)* 


(Court of Appeals of Alabama.) 
1. INSURANCE—LIFE INSURANCE—FRAUD OF INSURED. 


Fraud vitiates any transaction into which it enters, and fraud on the 
part of insured will render the insurance contract void, without any 
express provision to that effect in the policy. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


2. INSURANCE—LIFE INSURANCE—STATEMENTS AS TO 
HEALTH—WARRANTIES. 


Statements relating to the health and physical condition of an appli- 
cant for life insurance are material to the risk, and, if false, are fatal 
to the policy, being regarded as warranties, and, even where regarded 
as representations, may be made material by the terms of the contract, 
so as to avoid the policy if false. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—FRAUD 
PREVENTING REINSTATEMENT. 


If insured, knowing he was not in good health, and without revealing 
his condition to his fraternal order, simply paid arrearages due to the 
order, concealing his information as to his health, it was such a fraud 
on the order as would prevent his reinstatement, unless the order had 
knowledge of his condition when it received or retained the money. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


4. INSURANCE—LIFE INSURANCE—WAIVER OF FORFEITURE 

OR ITS AVOIDANCE. 

No waiver of a forfeiture or its avoidance arises from acceptance 
or retention of a premium, unless the insurer at the time had knowledge 
of the facts authorizing the forfeiture or avoidance, and the mere oppor- 
tunity to make an examination will not charge the insurer with knowledge 
of what examination would have disclosed. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
*Decision rendered, April 15, 1919. 81 S. Rep. 690. 
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5. INSURANCE—FRATERNAL BENEFIT INSURANCE—FRAUD- 

ULENT REINSTATEMENT—TENDER OF PREMIUMS. 

Where insured defrauded his fraternal order in paying dues in 
arrears without revealing his impaired health, which he knew, it is im- 
material to the order’s liability after insured’s death that it had not 
tendered back the amount paid by insured as dues subsequent to rein- 
statement, though it owes the money to insured’s legal representative, 
having retained it without full knowledge of the fraud. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Green County; Henry B. Foster, Judge. 
Action by Eula E. Hardy against the Sovereign Camp, Woodmen of 
the World. Judgment for defendant, and plaintiff appeals. Affirmed. 


Edward De Graffenreid, of Tuscaloosa, for appellant. 
C. H. Roquemore, of Montgomery, for appellee. 


INDEPENDENT ORDER OF BROTHERS AND SISTERS OF 
CONSOLATION v. WALKER (6 Div. 514.)* 


(Court of Appeals of Alabama.) 


1. INSURANCE—SERVICE OF SUMMONS—UNINCORPORATED 
FRATERNAL SOCIETY. 
In action against unincorporated fraternal insurance society, service 
of summons, if sufficiency is to be determined by Acts 1911, p. 712, § 17, 
was insufficient where not made upon insurance commissioner. 


(For othr cases, see Insurance, Dec. Dig. § 814.) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action by Lucy Walker against the Independent Order of Brothers 
and Sisters of Consolation on a policy of insurance. Judgment for 
plaintiff by default, and defendant appeals. Reversed and remanded. 


Goodwyn & Ross, of Bessemer, for appellant. 
Mathews & Mathews, of Bessemer, for appellee. 
*Decision rendered, April 22, 1919. 81 S. Rep. 844. 


————o+e—_— 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. 
PRITCHETT. (3 Div. 376.)* 


(Supreme Court of Alabama.) 
1. INSURANCE—ACTIONS ON BENEFIT CERTIFICATE— 
PLEADINGS—SUFFICIENCY. 


In an action on a beneficiary certificate, an averment of the complaint 
which was substantially in Code form (Civ. Code, 1907, p. 1196), that 


*Decision rendered, May 1, 1919. 81 S. Rep. 823. 
Vol. LIV—11. 
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defendant insured deceased “for the term of, to wit, his natural life,” and 
that insured died on a certain date, was a sufficient allegation that insured 
died within the life of the policy. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


3. INSURANCE—ACTIONS ON POLICIES—MUTUAL BENEFIT 
CERTIFICATES—VARIANCE—“INSURANCE COMPANIES’— 
“POLICIES OF LIFE INSURANCE.” 

For most purposes, mutual benefit associations are “insurance com- 
panies,” and the certificates issued by them are “policies of life insurance,”. 
governed by the rules of law applicable to such policies, so that declaring 
on a policy of insurance and introducing a certificate of a mutual benefit 
association, did not constitute a variance. 

(For other cases, see Insurance, Dec. Dig. §§ 687, 711, 815[4].) 

(For: other definitions, see Words and Phrases, First and Second 
Series, Insurance Company; Policy of Insurance.) 


4. INSURANCE—ACTION ON POLICY—BURDEN OF PROOF. 


In an action of an insurance policy, the burden of proving that in- 
sured died in consequence of a violation of law is upon the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—EVIDENCE—ADMISSIBILITY—NOTICES AND 

PROOFS OF LOSS. 

In an action on an insurance policy, plaintiff is entitled to have the 
original of all notices and proofs of-loss as to the death of insured before 
the court to show compliance with the conditions of the policy, although 
such notices and proofs are not evidence against the company of any 
fact therein. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 
8 INSURANCE—ACTION ON BENEFIT CERTIFICATE—EVI- 
DENCE—ADMISSIBILITY. 


In an action on benefit certificate, where the plea that deceased was 
killed while attempting to violate the law of a sister state was interposed, 
evidence that deceased was a drinking man of an overbearing disposition, 
or had a bad reputation for peace and quiet, held inadmissible. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 


Appeal from Circuit Court, Conecuh County; A. E. Gamble, Judge. 
Action by Mamie Pritchett against the Sovereign Camp, Woodmen 
of the World. Judgment for plaintiff, and defendant appeals, Affirmed. 


C. H. Roquemore, of Montgomery, for appellant. 
Hamilton & Page, of Evergreen, and L. G. Brooks, of Brewton, for 
appellee. 


TRULL v. INDEPENDENT ORDER OF PURITANS. (Civ. 2733.)* 
(District Court of Appeal, First District, Division 2, California.) 


1. INSURANCE—LIFE INSURANCE—EVIDENCE. 


Admission of life insurance certificate running to one “Prull” instead 
of deceased “Trull” is not erroneous, where defendant had received 


*Decision rendered, March 28, 1919. 181 Pac. Rep. 89. 
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premium payments from deceased, and its answer pleaded its assumption 
of certificate. 


(For other cases, see Insurance, Dec. Dig. *§ 645[3].) 


3. INSURANCE—LIFE INSURANCE—EVIDENCE. 

Evidence that one “Trull” had paid premiums on life insurance cer- 
tificate for many years, etc., held to sustain finding that certificate was 
in fact issued to him, although under name of “Prull.” 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


4. INSURANCE—LIFE INSURANCE—EVIDENCE. 


Evidence of defendant’s medical examiner and others held to sustain 
finding that deceased was not guilty of misrepresentation in stating his 
health was good when making a life insurance application. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—LIFE INSURANCE—BURDEN OF PROOF. 
Defendant insurance company has burden of proving that deceased 

misrepresented condition of his health when applying for life insurance. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 


6. INSURANCE—COM PLAINT—SUFFICIEINCY. 


Complaint to recover on defendant’s assumption of a life insurance 
certificate held not defective for failure to fully set out deceased’s appli- 
cation for insurance. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Superior Court, City and County of San Francisco; 
Geo. E. Crothers, Judge. 

Action by Catherine Trull against the Independent Order of Puri- 
tans. Judgment for plaintiff, and defendant appeals - Affirmed. 


Chas. F. Fury, of Petaluma, for appellant. 
Olin L. Berry, of San Francisco, for respondent. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. WINN. 
(No. 10158.) * 


(Court of Appeals of Georgia. Division No. 2.) 


2. INSURANCE—ACTION ON POLICY—EVIDENCE—EVIDENCE 
IN CORONER’S INQUEST—ADMISSIBILITY. 


The court did not err in excluding from the evidence a portion of 
the record of the coroner’s inquest (held upon the body of:the insured) 
containing the testimony of a witness given at the inquest. This evidence 
was offered for the purpose of showing that the death of the insured 
was caused by his own hand or act, and was inadmissible for that -pur- 
pose. In civil actions nowhere (except in England) is testimony given at 
a coroner’s inquest competent proof of the cause of the death of the 


éaaee rendered, May 16, 1919. 99 S. E. Rep. 319. Syllabus by the 
ourt. 


’ 
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deceased. 3 Enc. Ev. 573 (2-B), 574, and cases cited in note 29; 13 
Corpus Juris, 1255-1257, § 34, par. 16, and notes 13, 14, 15, 16, 17; Queatham 
v. Modern Woodmen, 148 Mo. App. 33, 127 S. W. 651 (7, 9, 10); Knights 
Templars’ & Masons’ Life Indemnity Co. v. Crayton, 209 Ill. 550, 70 N. E. 
1066 (8); Grant v. Chicago & Northwesterm R. R. Co., 176 Ill. App. 
292 (3). See, also, Supreme Council Royal Arcanum v. Quarles, 23 Ga. 
App. 104, 97 S. E. 557. 
(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Action by M. E. Winn against the Sovereign Camp of the Woodmen 
yl World. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


W. R. Hewlett and H. P. Cobb, both of Savannah, for plaintiff in 


error. 
W. B. Stubbs, of Savannah, for defendant in error. 


RAY v. COMMONWEALTH LIFE INS, CO.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FORFEITURE OF POLICY—WAIVER. 


Company’s retention of note given in part payment for first annual 
premium, and endeavor to collect it after it became due, together with 
sending of notices that second premium was due, held an election to 
waive forfeiture for default in payment of note. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE—ESTOPPEL—INCONSISTENT CONDUCT. 


Company cannot insist on forfeiture of policy for nonpayment of 
note given for premium and insist on payment of the note. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 
3. INSURANCE—DEFAULT IN PAYMENT OF PREMIUM—ELEC- 
TION TO TREAT POLICY AS VALID—WITHDRAWAL. 


If the company elects to treat the policy as a subsisting obligation 
after default, it cannot, when subsequent events make it to its interest 
to do so, withdraw the election and say that the policy was forfeited. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Jefferson County; Common Pleas Branch, 


Third Division. . 
Action by Susie Viola Ray against the Commonwealth Life Insurance 


Company. Judgment for defendant, and plaintiff appeals. Reversed for 
further proceedings. ‘ 


Edwards, Ogden & Peak, of Louisville, and Turner & Turner, of 


New Castle, for appellant. erie 
Burnett, Batson & Cary, of Louisville, for appellee. 


‘*Decision rendered, May 9, 1919. 211 S. W. Rep. 736. 
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INTER-SOUTHERN LIFE INS. CO. v. DUFF et au.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—FORFEITURE FOR NONPAYMENT OF PREMI- 
UM—WAIVER. 

_ Where company made unconditional demands for payment of note 
given in part payment for premium after note became due, it waived 
the forfeiture even if life policy and note, or either, contained provision 
for forfeiture if note was not paid at maturity. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


3. INSURANCE—FORFEITURE FOR NONPAYMENT OF NOTE— 
PROVISION APPLICABLE. 

_ Provision in life policy that “if any premium, loan or interest be not 
paid when due this policy shall be void,” applies to nonpayment of notes 
executed for money borrowed under loan privileges of policy, and not 
to a note executed for a premium. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


4. ee INSURANCE—PAYMENT OF PREMIUM— 


The taking of a note for a premium unconditionally constitutes pay- 
ment of the premium. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


5. INSURANCE—AMBIGUOUS PROVISION—CONSTRUCTION. 

If words in life policy are ambiguous and susceptible of two con- 
structions, one sustaining a forfeiture and the other denying it, the latter 
will be adopted for the benefit of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—TENDER OF PREMIUMS IN CASE OF WRONG- 

FUL FORFEITURE. 

Where company wrongfully refuses to accept premiums and declares 
life policy forfeited, insured is relieved of making tender of subsequently 
accruing premiums; there being no notification by the company after 
wrongful forfeiture that it will accept such premiums. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Circuit Court, Breathitt County. 

Action by Mollie M. Duff and others against the Inter-Southern Life 
Insurance Company. Motion for new trial overruled, judgment on verdict 
for plaintiffs, and defendant appeals. Affirmed. 


Helm Bruce and Clarence C. Smith, both of Louisville, for appellant. 
G. W. Fleenor, of Winchester, for appellees. 


: *Decision rendered, May 9, 1919, 211 S. W. Rep. 738. 
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SECURITY LIFE INS. CO. OF AMERICA v. DUNCAN’c ADM’R.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—LIFE POLICIES—ACTIONS. 


In a suit on a life policy containing a suicide clause, it is not neces- 
sary for the petition to negative death by suicide while sane, or to 
allege affirmatively that the insured came to his death by suicide when 
insane. 


(For other cases, see Insurance, Dec. Dig. § 639.) 


3. INSURANCE—LIFE POLICIES—BURDEN OF PROOF. 


In an action on a life policy which excepted against liability by 
self-destruction, whether insured was sane or not, etc., held that, under 
the amended petition, which alleged that insured died either from 
pneumonia or from attempted suicide while insane, the insurer had the 
burden of proof; self-destruction not being admitted. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from Circuit Court, Daviess County. 

Action by Allen N. Duncan’s administrator against the Security 
Life Insurance Company of America. From a judgment for plaintiff, 
defendant appeals. Reversed and remanded for a new trial. 

See, also, 176 Ky. 724, 197 S. W. 539. 


C. W. Wells and W. Foster Hayes, both of Owensboro, and F. W. 
Bull, of Chicago, Ill, for appellant. 
F. A. Roby and Louis I. Igleheart, both of Owensboro, for appellee. 


*Decision rendered, Feb. 18, 1919. 211 S. W. Rep. 758. 


—_eoaaao 


WALLACE v. UNITED ORDER OF GOLDEN CROSS.* 
(Supreme Judicial Court of Maine.) 


I. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—CON- 
TRACTS. 


The constitution and by-laws of a fraternal beneficiary association 
in respect to which a beneficiary contract of insurance is entered into, 
so far as applicable, form part of the contract itself. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—RIGHTS 

OF BENEFICIARY. 

Where money under a certificate of membership in a fraternal 
benefit association is payable to the beneficiary, she takes the insurance 
money, if at all, directly by the terms of the contract, and not derivately 
as in the capacity of heir or legal representative of the member. 

(For other cases, see Insurance, Dec. Dig. § 766.) 

4. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—BY-LAWS 

—CONSTRUCTION. 


_ _An amendment to the by-laws of a fraternal beneficial association 
limiting the liability of the association where a member commits suicide 


* Decision rendered, June 5, 1919. 106 Atl. Rep. 713. 
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held to have been intended to apply to existing as well as future 
membership. 


(For other cases, see Insurance, Dec. Dig. § 719(6).) 


5. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS—-A- 
MENDMENTS TO BY-LAWS—APPLICATION. 


_ ,An amendment to the by-laws of a fraternal benefit association, 
limiting the liability of the association where a member commits suicide 
could not apply to death claims pending at the time of the amendment. 


For other cases, see Insurance, Dec. Dig. § 719(6).) 


6. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS—IN- 
TEREST OF BENEFICIARY IN CERTIFICATE—CHANGES— 
NECESSITY FOR NOTICE. 


A beneficiary under a certificate of membership in a fraternal benefit 
association does not take a vested interest at the time the certificate 
is issued, either in the certificate itself or in the money to be paid 
under it, of which she could not be deprived by any change of beneficiary 
or in terms of payment, made in accordance with the constitution and 
by-laws of the order, although without her actual knowledge or consent. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


Report from Supreme Judicial Court, Sagadahoc County, at Law. 

Action by Jennie M. Wallace against the United Order of the 
Golden Cross. On report from the Supreme Judicial Court. Judgment 
for plaintiff for part of the relief demanded. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Dunn, 
and Morrill, JJ. 


Walter S. Glidden, of Bath, for plaintiff. 
Wilbur H. Powers, of Boston, Mass., for defendant. 


BELAND v. CIGARMAKERS’ INTERNATIONAL UNION OF 
AMERICA. (No, 73.)* 


(Supreme Court of Michigan.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—APPOINT- 
MENT OF BENEFICIARY—WILL. 


Wife’s will, giving and bequeathing to her husband any and all prop- 
erty of which she might die seized or might be entitled to at her decease, 
held to have effectually exercised her right to appoint a beneficiary to 
receive a death benefit from the cigarmakers’ union of which she was a 
member; the husband being sole heir, and their being no purpose in 
making the will, except to confer on him the death benefit. 


(For other cases, see Insurance, Dec. Dig. § 775.) 


j Case-Made from Circuit-Court, Wayne County; Frank D. M. Davis, 
udge. 


*Decision rendered, May 29, 1919. 172 N. W. Rep. 384. 
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Action by Peter Beland against the Cigarmakers’ International Union 
of America. From judgment for plaintiff, defendant appeals on a case- 
made. Affirmed. 


Argued before Bird, C. J., and Ostrander, Moore, Steere, Brooke, 
Fellows, Stone and Kuhn, JJ. 3 


A. P. Entenza, of Detroit, for appellant. 
Charles C. Stewart and William C. Gottman, both of Detroit, for 
appellee. 


HALLETT v. TAYLOR. (No. 77.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—PROM- 
EVIDENCE CHANGE OF BENEFICIARY—SUFFICIENCY OF 


Evidence held insufficient to sustain the fact, not charged in the bill, 
that there was a promise made by the holder of a fraternal life insurance 
policy to plaintiff that the beneficiary of the policy, changed to plaintiff 
in consideration of plaintiff’s paying premiums, would never be changed. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENIFICIARY—CONSIDERATION. 


Continuance of membership in a fraternal association, entitling her 
to social privileges with other members, was not a consideration moving 
to the holder of the association’s life policy, to support her contract that, 
if plaintiff would pay assessments or dues on the policy, she (the holder) 
would change the beneficiary to plaintiff, and never again change the 
beneficiary. 


(For other cases, see Insurance, Dec Dig. § 783.) 


Appeal from Circuit Court, Kent County, in Chancery; Willis B. 
Perkins, Judge. 

Suit by Anna Hallett against L. D. Taylor and another. From a 
decree for plaintiff, defendant Taylor appeals. Reversed, and decree 
entered for defendant. 


Argued before Bird, C. J., and Ostrander, Moore, Steere, Brooke, 
Fellows, Stone, and Kuhn, JJ. 


Smedley & Linsey, of Grand Rapids, for appellant. 
Irving H. Smith, of Grand Rapids (C. C. Coburn, of Grand Rapids, 
of counsel), for appellee. 


*Decision rendered, May 29, 1919. 172 N. W. Rep.391. 
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COOPER et at. v. NEW YORK LIFE INS. CO. (No. 19475,)* 


(Supreme Court of Missouri, Division No. 2.) 


1. INSURANCE—LIFE INSURANCE—VALIDITY OF LOAN A- 
GREEMENT. 


Loan agreement, providing that, upon insured’s failure to pay premi- 
um when due, insurer without notice or demand could foreclose pledged 
policy by deducting amount of loan from reserve on the policy and apply 
balance to purchase of paid-up policy, is valid, not being contrary to 
public policy, and the loan constituting good consideration. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE—LIFE INSURANCE—LOAN ON _ POLICY— 

PLEDGING OF POLICY—FORECLOSURE OF PLEDGE. 


Where insurer, upon insured’s failure to pay premium foreclosed 
policy pledged as collateral for cash loan, insured, by accepting paid-up 
policy for difference between loan and reserve on the policy, and by 
acquiescing in such settlement by. retaining policy in silence for three 
years before his death, waived protection of Rev. St. 1889, § 5856, in 
effect at such time, providing that policy shall not be forfeited because 
of nonpayment after payment of two annual premiums; insured having 
the right to make different terms of settlement. 


(For other cases, see Insurance, Dec. Dig. § 368[1].) 


Appeal from Circuit Court, Howard County; Alex. W. Waller, 
Judge. 

Action by Nettie Wallace Cooper and others against the New York 
Life Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Reversed and remanded. 


Sam C. Major, of Fayette (James H. McIntosh, of New York City, 
of counsel), for appellant. 

Roy D. Williams, of Boonville, and J. H. Denny, of Glasgow, for 
respondents. 


*Decision rendered, March 28, 1919. 211 S. W. Rep.548. 


ADAMS v. POLICE & FIREMEN’S INS. ASS'’N et at. (No. 20488.)* 
(Supreme Court of Nebraska.) 


. 1. INSURANCE—BENEFICIARY CERTIFICATE—CHANGE OF 


BENEFICIARY—EQUITY. 

If the holder of a fraternal beneficiary certificate desires to change 
the beneficiary named therein, and has done all within his power and 
knowledge to procure such change to be made by the society, a court of 
oe as between conflicting claimants, will treat the change as having 

een made. 


(For other cases, see Insurance ,Dec. Dg. § 784[1].) 


* Decision rendered, May 17, 1919. 172 N. W. Rep. 775. Syllabus by 
the Court. 
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2. CASES DISTINGUISHED. 

The controlling statute having been amended, the cases of Counsman 
v. Modern Woodmen of America, 69 Neb. 710, 96 N. W. 672, 98 N. W. 
414, and Urick v. Western Travelers’ Accident Ass’n, 81 Neb. 327, 116 
N. W. 48, are distinguished. 


Appeal from District Court, Douglas County; Day, Judge. 

Action in equity by Hazel Adams against the Police & Firemen’s 
Insurance Association, a corporation, Cora Frances Adams, and others. 
Judgment for defendants, and plaintiff appeals. Reversed and remanded, 
with directions. 


Switzler, Goss & Switzler, of Omaha, for appellant. 
Kenneth S. Finlayson, Will H. Thompson & Son and Baldridge & 
Saxton, all of Omaha, for appellees. 


G. P. FARMER COAL & SUPPLY CO. et at. v. ALBRIGHT et at. 
(No, 44/759.)* 


(Court of Chancery of New Jersey.) 


i. anes INSURANCE—CHANGE OF BENEFICI- 


Where control reserved to the insured by the terms of life insurance 
policies was required to be exercised in a prescribed manner, until so 
exercised the rights of the insured and the beneficiary were not changed 
or altered in any degree. 


(For other cases, see INsurance, Dec. Dig. § 587.) 


3. INSURANCE—STATUTES—INSURANCE ACT—SUFFICIENY 

OF TITLE. 

The title to the Insurance Act, “An act to provide for the regulation 
and incorporation of insurance companies and to regulate the transaction 
of insurance business in this state,” held sufficient to fairly indicate the 
general object, although not indicating the method of attaining the 
object and not violative of the constitutional provision that every law 
shall embrace one subject and that shall be expressed in its title. 


(For other cases, see Insurance, Dec. Dig. § 4; Statutes, Dec. 
Dig. § 113[3.]) 


Creditors’ bill by G. P. Farmer Coal & Supply Company and another 
against Mayme H. Albright and others, seeking to effectuate a lien ob- 
tained in an attachment suit and to subject attached property to the 
claims of the creditors of A. Fred Albright. Decree advised for com- 
plainant as to amount of certain life insurance premiums, cash in bank, 
and for two shares of bank stock. 

See, also, 104 Atl. 224. 


Kellogg & Chance, of Jersey City, for complainants. 
Durand, Ivins & Carton, of Asbury Park, for defendants. 


* Decision rendered, April 5, 1919. 106 Atl. Rep. 545, 





Life.] Sobischek-Robinson v. Sup. Cn., Royal Arcanum. 167 


SOBISCHEK-ROBINSON v. SUPREME COUNCIL OF ROYAL 
ARCANUM.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


INSURANCE—FRATERNAL INSURANCE—SUICIDE. 

In beneficiary’s action on benefit certificate, involving issue of whether 
insured, who, six months after having purchased chloroform, had been 
found with handkerchief with chloroform odor tied across his face, with- 
out any signs of a past struggle, had taken his own life in violation of 
the policy, held, it was error to direct verdict for plaintiff. 


(For other case, see Insurance, Dec. Dig. § 825[3]). 
Putnam and Blackmar, JJ., dissenting. 


Appeal from Trial Term, Suffolk County. 

Action by Stella Sobischek-Robinson against the Supreme Council 
of the Royal Arcanum. Directed verdict for plaintiff, and from a 
judgment thereon, and from an order denying a motion for a new trial, 
defendant appeals. Reversed, and new trial granted. 


Argued before Jenks, P. J., and Rich, Putnam, Blackmar, and 
Jaycox, JJ. 


Howard C. Wiggins, of Rome, for appellant. 
Harry A. Davidow, of Patchogue, L. I., for respondent. 


*Decision rendered, May 9, 1919. 176 N. Y. S. Rep. 362. 


McGINTY v. BROTHERHOOD OF RY. TRAINMEN.* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—QUESTION FOR JURY MISREPRESENTA- 

TIONS. 

Whether insured’s father was afflicted with cancer, contrary to 
insured’s statement in application, and in fact died of cancer, held for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Circuit Court, Juneau County; James Wickham, Judge. 

Action by Anna McGinty against Brotherhood of Railway Trainmen. 
From judgment for defendant, plaintiff appeals. Reversed and remanded, 
with instructions. 


J. T. Dithmar and R. P. Clark, both of Elroy, for appellant. 
Bentley, Kelley & Hill, of Baraboo, for respondent. 


* Decision rendered, May 27, 1919. 172 N. W. Rep. 714. 
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WAGENER v. OLD COLONY LIFE INS. CO-* 


(Supreme Court of Wisconsin.) 


2. INSURANCE—FIRST PREMIUM—TIME OF PAYMENT. 


Credit for the first premium due on a life insurance policy may 
be extended to an insured, and may be shown by the facts and circum- 
stances under which the application for insurance and delivery of the 
policy was carried out and the general course of business as conducted 
by the insurance company through its agent. 


(For other cases, see Insurance, Dec. Dig. §§ 137[1], 665[2].) 


3. INSURANCE—PREMIUMS—PAYMENT BY NOTE. 


A note given for a premium does not operate as a payment in 
the absence of an express agreement to that effect. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 
4. ee OF PREMIUM BY 


_ Evidence held insufficient to show that insured’s note, payable to 
insured’s local agent, was given and accepted as payment of the first 
annual premium, on insured’s life policy. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
5. eee OF PREMIUM BY 


Recital on life insurance application that first annual premium im- 
mediately due had been paid in cash has no evidentiary weight as to 
whether insured’s note was payment, where concededly no such cash 
payment was made. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


6. INSURANCE—IMPLIED WAIVER—REQUEST FOR PAYMENT 
OF PREMIUMS. 


Letter of insured’s general agent to insured, dated September 24th, 
calling insured’s attention to the fact that first premium was due 
September 9th, and asking him to give the matter his-immediate at- 
tention, if the premium had not already been paid, held not binding 
as a declaration that policy was then in force, being but a friendly 
admonition to insured. 


(For other cases, see Insurance, Dec. Dig. § 392[2].) 
Kerwin and Eschweiler, JJ., dissenting. 


Appeal from Circuit Court, Door County; E. V. Werner, Judge. 

Action by May E. Wagener against. the Old Colony Life Insurance 
Company. From judgment for plaintiff defendant appeals. Reversed 
and remanded with direction. a 


Martin, Martin & Martin, et Green Bay, for appellant. 
W. E. Wagener, of Sturgeon Bay, for respondent. 


*Decision rendered, May 27, 1919. 172 N. W_ Rep. 729. 
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FIRE, TORNADO, ETC. 


UNITED STATES SUPREME COURT. 


KING LUMBER & MFG. CO.* 
v. 
KING LUMBER & MFG. CO. 


4. INSURANCE—WAIVER—POWER OF AGENT. 


The nonapplicability of Gen. St. Fla. 1906, §§ 2765, 2777, making in- 
surance brokers insurer’s agents, to cases where the statute is invoked 
to make such an agent’s knowledge of insured’s fraud and misrepresenta- 
tion the knowledge of the company, does not affect the applicability of 
the statute to give full authority to such agents to waive warranty of 
concurrent insurance in a certain other company, where they were not 
derelict, but substituted policies in equally responsible companies for 
such concurrent insurance, and insured was an innocent party. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


5. INSURANCE—WARRANTY IN POLICY—WAIVER. 


Warranty of insurance policy for concurrent insurance in a certain 
company can be subsequently waived. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


In Error to the Supreme Court of the State of Florida. 
Action by the King Lumber & Manufacturing Company against the 
American Fire Insurance Company. Judgment for plaintiff was affirmed 


by the Supreme Court of Florida (77 South. 168), and defendant brings 
error. Affirmed. 


Messrs. Gustavus Remak, Jr., of Philadelphia, Pa., and James F. 
Glen, of Tampa, Fla., for plaintiff in error. 


Mr. Benjamin Micou, of Washington, D. C., for defendant in error. 


McKenna, J., delivered the opinion of the court. 

Action on two fire insurance policies issued by plaintiff in error, to 
which we shall refer as the insurance company, to defendant in error, 
to which we shall refer as the lumber company. Each policy was for the 
sum of $2,500. There was total insurance on the property described in 
the policies of $45,750, and it was provided that the insurance company 
should only be liable for its pro rata share of any loss caused by- fire 
under the provisions of the policies. The loss to the lumber company 
was. $21,028.17 and the insurance company’s pro rata share was on each 
policy $1,149.08. - 

There is not much dispute about the facts. There is considerable 
dispute about the inferences from them, and facts and inferences were 
presented in a maze of pleadings which terminated in a demurrer to a 
rejoinder by the insurance company to replications of the lumber com- 
pany to the pleas of the insurance company to the declaration in the case. 

The court, in passing upon the demurrer, being of the view that 
section 2765 of the General Statutes of Florida (infra) was applicable, 
rendered judgment accordingly for the lumber company on the policies 
for the sum of $2,298.16, with interest at 8 per cent. from February 16, 


Argued April 22, 1919. Decided May 19, 1919. 39 Sup. Court Rep, 431. 
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1913, and the sum of $300 as a reasonable attorney’s fee. The Supreme 
Court of the state affirmed the judgment. 


The controversy is not especially complicated of itseif, but it is made 
somewhat so by the manner of its presentation. The form and issue 
of the policies and the fact of fire and loss by it are not in dispute. The 
controversy centers in the relation of a particular firm of insurance 
brokers, residing at Tampa, Florida, to the insurance company and the 
lumber company, whether they were agents of the former or of the latter 
under section 2765 of the Statutes of Florida and whether they could 
dispense with the requirement of a clause in the policies called the war- 
ranty clause. That clause, therefore, and section 2765 (and, we may say, 
also section 2777, the Supreme Court of the state takimg it into account), 
become essential elements of decision, and we exhibit them immediately. 

Section 2765 is as follows: 


“Any person or firm in this state, who receives or receipts for any 
money on account of or for any contract of insurance made by him or 
them, or for such insurance company, association, firm or individual, 
aforesaid, or who receives or receipts for money from other persons to 
be transmitted to any such company, association, firm or individual, afore- 
said, for a policy of insurance, or any renewal thereof, although such 
policy of insurance is not signed by him or them, as agent or representa- 
tive of such company, association, firm or individual, or who in any wise 
directly or indirectly makes or causes to be made, any contract of insur- 
ance for or on account of such insurance company, association, firm or 
individual, shall be deemed to all intents and purposes an agent or rep- 
resentative of such company, association, firm or individual.” 

Section 2777 is as follows: 

“Any person who solicits insurance and procures applications therefor 
shall be held to be agent of the party issuing a policy upon such applica- 
tion, anything in the application or policy to the contrary notwithstanding.” 

The warranty clause reads: 

“Warranted same gross rate terms and conditions as and to follow 
the American Central Ins. Co. of St. Louis, Mo., and that said company 
has, throughout the whole time of this policy, at least $5,000 on the 
identical subject matter and risk and in identically the same proportion 
oy separate part therof; otherwise, this policy shall be null and 
void.” 

The clause was not complied with. The lumber company carried 
concurrent insurance, but not in the Missouri company. The omission 
and substitution, it is alleged, were at the suggestion of Lowry & Prince 
of Tampa, Florida, who were the agents of the insurance company and 
who, as such agents, caused and procured the lumber company to renew 
its policies from time to time, and finally the company, at the suggestion 
of Lowry & Prince, substituted other policies for policies in the Missouri 
company, with the knowledge of the insurance company, such other com- 
panies being equal in credit and responsibility to the Missouri company. 

To these assertions the insurance company opposed contentions of 
law and fact, not, however, by any one pleading. The following are the 
facts it alleged, stated narratively: The insurance company is a Pennsyl- 
vania corporation authorized to write and issue policies on property out- 
side of Pennsylvania. Lowry & Prince, as brokers of the lumber com- 
pany, applied for it (the lumber company) to the insurance company for 
insurance upon the lumber company’s property. Policies were issued, 
and upon subsequent application policies were continued to be issued, 
including those in suit. They were executed in Philadelphia and delivered 
to Lowry & Prince by mail. They each contained a warranty such as 
has been set out as to the existence of concurrent insurance with an 
approved and designated company doing business in Florida, the names 
of the companies being changed from time to time at Lowry & Prince’s 
request, and finally the name of the American Central Insurance Com- 
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pany of St. Louis, Missouri, being inserted, the ground of the request 
being that they were the agents of that company and would know of any 
cancellations by it. Lowry & Prince were not agents of the insurance 
company nor authorized “to represent it in any manner, shape or form,” 
but as agents of the lumber company transmitted to the insurance com- 
pany at its main office in Philadelphia the original and subsequent applica- 
tions for policies, and as such agents received by mail the policies and 
transmitted the amount of premiums to the company less the usual 
brokers’ commissions. 

Besides statement of the above facts the rejoinder contained the 
following denials: That by issuing the policies to the lumber company it, 
the insurance company, was engaged in the transaction of business in 
the state of Florida; that the lumber company paid Lowry & Prince, for 
it, the insurance company, any premiums on the policies; that Lowry & 
Prince were its agents; that prior to the furnishing of the proofs of 
loss by the lumber company it, the insurance company, had any notice or 
knowledge that the Missouri company had canceled its policies on the 
property insured and did not carry $5,000 on the identical subject-matter 
and risk; or that it advised or consulted with Lowry & Prince as to the 
advisability of the risk or otherwise, except to the extent that it did 
request information from them as to the subject-matter insured and as 
to the companies carrying insurance thereon. 


It will be observed that the rejoinder raised no question under the 
Constitution of the United States. That was done by a demurrer to the 
replications of the lumber company and was expressed, in effect, as 
follows: e 

“The legal predicate for the conclusion that Lowry & Prince were 
the agents of the defendant [the insurance company] rests upon section 
2765 of the General Statutes of Florida.” 

And, further, if the section be so construed it violates (a) the full 
faith and credit clause of the Constitution of the United States in that 
the state of Florida would thereby deny full faith and credit to the laws 
of the state of Pennsylvania, and, so construed, it violates (b) the 
privilege and immunities clause, the due process clause and the equal 
protection clause of the Fourteenth Amendment. 

Some other matters were set forth in the demurrer which we think 
are not material to mention. They only express what is expressed in 
other places, that Lowry & Prince were not the agents of the insurance 
company, but were and must be considered as agents of the lumber 
company, and alleged that the policies were Pennsylvania contracts, 
complied with the Pennsylvania law, and that to construe them as the 
lumber company contends they should be construed would be to deny 
that’ law full faith and credit. 

The ultimate question, then, is the relation in which the insurance 
brokers stood to the respective companies. The case would seem, there- 
fore, not to be of broad compass, nor to justify the elaborateness of 
argument that has been addressed to it. We certainly do not consider a 
er of the many cases cited by the insurance company necessary to 
e made. 


{1, 2] The Florida law first demands attention. It is explieit in its 
declaration. It was in existence when the policies were executed, and 
when the policies of which they are the successors were executed. There 
was, therefore, a course of conduct and transactions through a succession 
of years—not a single instance or an isolated one, as the insurance com- 
pany contends, but a number of instances and all in relation. Nor does 
the case present an attempt of the Florida law to intrude itself into the 
state of Pennsylvania and control transactions there; it presents simply 
a Pennsylvania corporation having the permission of that state to under- 
write policies on property outside of the state and the exercise of the 
right in Florida. And necessarily it had to be exercised in accordance 
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with the laws of Florida. There was no law of Pennsylvania to the 
contrary—no law of Pennsylvania would have power to the contrary. 
There is no foundation, therefore, for the contention that full faith was 
not given to a law of Pennsylvania, nor of a denial of a right to a 
citizen’ of Pennsylvania, nor of a denial of due process or the equal 
protection of the law. 

The law of Florida, it is true, puts an element into the transactions 
of the parties to insurance and makes the person who solicits insurance 
and procures applications the agent of the party issuing the policy, and 
this against any provision in the policy to the contrary; and, even farther, 
the law makes the person who receives or receipts for money from the 
insured to be transmitted to the insurer the agent of the latter. 

There is nothing unreasonable in the conditions; they regulate the 
transactions, do not prevent them, or even embarrass them by ambiguity. 
A company is informed what it may incur by underwriting insurance in 
the state, and it cannot assert surprise or ignorance—certainly the insur- 
ance company in the present case cannot do so. It had knowledge or 
must be charged with knowledge of the law. It dealt through Lowry & 
Prince during a succession of years, permitted them to receive and receipt 
for premiums and transmit them to it, and consulted with them about the 
subject-matter and with what companies the risk was divided. It accepted 
the benefit of their action while premiums were being received and new 
policies were being issued. It is rather late to reject the consequence. 
Indeed, the attempt at rejection suggests the possibility of the occurrence 
of examples of like kind and may indicate the reason for the enactment 
of the law—suggests that its purpose was to preclude confusion and dis- 
pute as to the relation of the broker to the parties respectively, and to 
feseee an underwriter, after using the agency, from denying responsi- 

ility. 

[3] These deductions are not contravened by the cases cited by the 
insurance company. Its basic proposition is that a state has no jurisdic- 
tion of persons or property beyond its borders or of contracts executed 
beyond its borders, and it invokes the proposition by the assertion that 
the policies were Pennsylvania contracts and being such were immune 
from regulation by Florida, and New York Ins. Co. v. Head, 234 U. S. 
149, 34 Sup. Ct. 879, 58 L. Ed. 1259, is adduced as typical In that case 
the principle was expressed that the laws of a state could not be extended 
beyond its confines, and it was concretely applied in the case to deny to 
the state of Missouri the right to extend its authority into the state of 
New York and there forbid a citizen of New Mexicu and a citizen of 
New York from making a loan agreement in New York simply because it 
modified a contract originally made in Missouri. The difference between 
that case and this is manifest, and the other cases relied on are not 
nearer in point. The Florida statute does not attempt to invade Penn- 
sylvania and exercise control there. It stays strictly at home in this 
record and regulates the insurance company when it comes to the state 
to do business with the citizens of the state and their property. 

It is true the insurance company contends that its transactions were 
all isolated ones, not such as to constitute doing business in the state, 
and, besides, that it had no permission to be in the state and could not be 
presumed to be there against its laws; and, besides, again, its policies 
declared that they were to be effective in Pennsylvania. Cases are cited 
which are assumed to support these contentions. A review of them is 
unnecessary. The contentions confuse a simple situation and would 
withdraw from the jurisdiction of Florida transactions there and give 
them another theater and another control. In other words, would dis- 
place the law by the very things it precludes from such operation. 





+A corporation is not a citizen within the meaning of the provision of the Con- 


stitution which secures the privileges and immunities of citizens against state legisla- 
tion. Orient Ins. Co. v. Daggs, 172 U. S. 557, 561, 19 Sup. Ct. 281, 43 I, ed. 552. 
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[4] The challenging response of the insurance company is that to 
give the law that effect is to bring it under the condemnation of Mutual 
Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 
1202. That case considered the Florida law, but did not deny its legality 
nor decide that the state could not make the local broker, if the designated 
conditions existed, the agent of an underwriter. It only decided that 
the knowledge of the agent of misrepresentation and fraud by the in- 
sured could not be imputed to the underwriter. It was naturally held 
that such imputation was a perversion of the rule which imputes an 
agent’s knowledge to his principal and its underlying reason “that an 
innocent third party may properly presume the agent will perform his 
duty and report all facts which affect the principal’s interest.” To so 
extend the law would be a perversion of it, not a use to it—make it not 
a regulation but an oppression. The present case is- not open to that 
condemnation. The lumber company was an “innocent third party” and 
could properly presume that Lowry & Prince would and did perform 
their duty and report to the insurance company their knowledge of the 
concurrent insurance that was carried on the property, and that the pro- 
vision requiring it was equivalently complied with. And there was no 
dereliction in the agents; the substituted security was not insufficient. 
If the power that was exercised had no binding effect on the insurance 
company it would be difficult to imagine what would have under the 
Florida statute. Nor can we yield to the contention that to so construe 
it is “to raise special agents with limited authority into general agents.” 

{[5] The insurance company, however, insists that the policies con- 
stituted the contracts between it and the lumber company and that they 
were not subject to subsequent variation, and Lumber Underwriters v. 
Rife, 237 U. S. 605, 35 Sup. Ct. 717, 59 L. Ed. 1140, is cited. The case 
is not apposite. There was an attempt, in that case, to vary the written 
words of a contract by a concurrent parol agreement; in other words, 
and to quote those of the case, to establish “by parol proof that at the 
very moment the policy was delivered” one of its provisions was waived. 
It was not decided that there could not be a subsequent waiver of a pro- 
vision of a policy nor that the convention of the parties could not be 
made subject to a law of the state. 

Finally the insurance company contends that the Florida law as aided 
by the decision of the Supreme Court of the state, gives “the agent of 
the insured unlimited authority to bind the insurer, and forbids inquiry 
into the facts, in violation of section 1 of the Fourteenth Amendment.” 
Phases of the contention are covered by what we have said, and its main 
foundation that inquiry into the facts is forbidden is not tenable. The 
facts were exhibited in the pleadings and they showed that the conditions 
for the application of the law existed. They showed insurance effected 
through the brokers, Lowry & Prince, their communication with the 
insurance company, their transmission of money to it, the payment of 
their commission by the company, and the consultation of the company 
with them as to the “subject-matter insured, and the companies carrying 
insurance thereon,” to use the language of the rejoinder. 

[6] A motion to dismiss is made on the ground that the federal 
questions raised were not passed upon by the courts of the state, but that 
the courts rested their decision on the fact that the contracts were made 
in Florida rather than in Pennsylvania. That, however, was a disputed 
proposition and the motion so far involved the merits of the case that we 
have considered, under such circumstances, justice would be better served 
by going into the merits. Beaumont v. Prieto, 248 U. S. ——, 39 Sup. 
Ct. 383, 62 L. Ed. —. 

Judgment affirmed. 

Vol. LIV—12. 
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UNITED STATES DISTRICT COURT. 


D. MASSACHUSETTS 


LUMBER MUT. FIRE INS. CO. 
v. 


MALLEY, Internat Revenue Cowtecror. (No. 653.)* 


1, INTERNAL REVENUE—CORPORATION EXCISE TAX—MU- 
TUAL INSURANCE COMPANIES—“INCOME RECEIVED 
WITHIN THE YEAR.” 


Only premiums actually received in cash during the year, and not 
premiums accruing or becoming due, but not paid, within the year, nor 
money previously received in payment of a premium, but applied within 
the year io pay a different premium, on a renewal policy, instead of 
the policy holder, on expiration of his policy, taking his expiration 
return premium, or dividend, in cash as he had a right to do, are “income 
received within the year” by a mutual insurance company within Excise 
Tax Act, § 38, cl. 2; an estimation on a “cash,” as opposed to a “revenue,” 
basis being contemplated by the act. 


(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


At Law. Action by the Lumber Mutual Fire Insurance Company 
ee John F. Malley, Collector of Internal Revenue. Judgment for 
plainti 


Choate, Hall & Stewart, of iaitaie: Mass., and Frederick H. Nash, 
of Boston, Mass., for plaintiff. 

George W. Anderson, U. S. Atty., and James S. Allen, Asst. U. S. 
Atty., both of Boston, Mass., for defendant. 


Donce, Circuit Judge. In this suit against the collector of internal 
revenue, the plaintiff, a mutual insurance company incorporated under 
Massachusetts laws and doing business in Boston, seeks to recover back 
part of the franchise tax for the year 1909, assessed against it by the 
Commissioner of Internal Revenue and paid by it under protest to the 
defendant’s predecessor in the office of collector. The questions pre- 
sented involve the construction of provisions contained in section 38 
of the act of Congress passed August 5, 1909 (36 Stat. 112-117), known 
as the federal excise tax statute. 

The parties have waived trial by jury, and have submitted the case 
on an agreed statement of facts filed March 21, 1916, which is adopted 
as my finding of the facts involved. 

C1} 1.’ The first question in dispute is as follows: In its return 
for 1909, as amended by it February 26, 1910, the plaintiff stated its 
total income from premiums received during the year at $232,575.08, 
being the total amount of such premiums only as were actually received 
by it during 1909 in cash. This included premiums on policies written 
before the year began, but not paid to it until after the beginning of 
the year. It does not include premiums on policies written during 1909, 
but not actually received in cash until after that year had ended, nor 
premiums on policies written during 1909, the premiums whereon were 
never received, because the policies were never taken by the insured. 
In the cases of premiums received, but in part returned during the 
year upon cancellation or modification of the policy, only the part 
retained is included. This item, with one other, representing the income 
from sources other than premiums, made up the total gross income 
returned. 


*Decision rendered, Dec. 29, 1916. 256 Fed. Rep. 380. 
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The Commissioner of Internal Revenue, amending the return under 
the provisions of the fourth clause of section 38, added $106,056.18 to 
this item, thereby making it amount to $338,631.26, and making it include 
all premiums written in policies or renewals issued during 1909, whether 
collected during that year or not. The total of all such premiums was 
$385,802.05, but the Commissioner permitted the omission of all premiums 
written as above whose return was allowed during 1909, whether actually 
repaid during that year or not, until after its expiration; their total 
amount being $47,170.79. 

In the $106,056 added by the Commissioner as above is included 
$104,787.72, the total amount of payments of credit of premiums written 
during 1909 in policies issued in renewal of policies expiring within 
1909, but written before that year began. This was a mutual insurance 
company, and out of the premiums paid when such policies were issued 
each of the policy holders was entitled upon the expiration of his policy 
to an “expiration return premium” or “dividend.” Instead of taking 
this in cash, as he might, if he renewed his policy, he took credit for 
it as part of the premium charged him on the renewal policy, and 
completed payment thereof by paying or promising the balance remaining 
due after such credit. The question here is whether or not the amounts 
of such credits, in the company’s hands before 1909 began, are, because 
applied during that year in payment of premiums for policies written 
within the year, “income received within the year,” in the sense intended 
by the second clause of section 38. Whether or not, irrespective of 
the year in which the amounts credited were received by the company, 
such “expiration return premiums” or “dividends,” whether credited in 
renewal or paid in cash to the policy holder, are “sums other than 
dividends” deductible from net income under the further provisions of 
said second clause, is a different question, further referred to below. 

The Commissioner’s ruling was, in effect, that said second clause 
required the inclusion in gross income of all premiums accrued or credited 
within 1909, whether actually paid the plaintiff company in cash within 
that year or not. In other words, he required a “revenue,” instead of 
a “cash,” basis for the accounting. 

I regard the plaintiff’s claim that only premiums actually received 
in cash during the year can properly be regarded as income for the 
purposes of said second clause as well founded. As to premiums accrued 
or becoming due, but not paid, within the year, and as to money previ- 
ously received in payment of a premium, but applied within the year 
to pay a different premium, I rule that their inclusion as “income received 
within the year” is not required by said second clause, 

The same question, in substance, was decided in the same way by 
the District Court in New Jersey in Herold v. Mutual, etc., Co., 198 
Fed. 199, 214, 216, a decision affirmed on appeal 201 Fed. 918, 120 C. C. A. 
256 (though the particular question was not discussed by the appellate 
court), and also by the District Court in Connecticut, Connecticut Gen- 
eral, etc., Co. v. Eaton, 218 Fed. 188,205,206 and Connecticut Mutual, 
etc., Co. v. Eaton, 218 Fed. 206, 222, 223, decisions affirmed on appeal 
223 Fed. 1022, 138 C. C. A. 663 (though again without discussion 
of the particular question by the appellate court). The reasoning of 
the District Court in each of the decisions referred to seems to me 
applicable here and to require a similar decision in the present case. A 
“cash” and not a “revenue” basis, for estimation of the income whereby 
the tax imposed is to be admeasured, seems to me the basis contemplated 
by the statute. It may be noticed that in providing by the act of October 
3, 1913 (38 Stat. 114, 166, c. 16), for the taxation of the incomes of 
individuals and corporations, Congress expressly subjected to taxation 
“the entire net income arising or accruing from all sources in the pre- 
ceding calendar year’ (38 Stat. 166, 172), which is language better 
adapted to bear such a construction as is here contended for by the 


‘ 
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internal revenue authorities than is the language of the statute gov- 
erning this case. 

I rule that to the amount of $1,060.56, being 1 per cent. upon the 
sum added to gross income by the Commissioner as above, the tax 
paid by the plaintiff was illegally exacted, and that it is entitled to 
recover said amount from the defendant. 

2. A further question presented by the pleadings is whether or not 
the Commissioner’s action in further amending the plaintiff’s return by 
disallowance of a claimed deduction amounting to $10,083.09 was justifiable 
under the act. The increase of tax resulting therefrom was $100.83. 

The amount of the deduction claimed and disallowed as above con- 
sisted of payments made by the plaintiff during 1909, to holders of its 
expired policies who, instead of renewing them upon the terms above 
explained, took from it the amounts of “expiration return premium” 
or “dividend” in cash. The Commissioner held that such payments by 
the company were not of “sums other than dividends” within the meaning 
of the second clause of section 38. 

[2] The plaintiff abandoned at the hearing the claim as to this 
item asserted in its declaration, and conceded that the above amount 
of $10,083.09 should not be deducted, although authority for its deduction 
is to be found in the decisions I have referred to above. I therefore 
rule, in this case, that there was no illegal exaction of the $100.83 involved 
in said deduction. 

[3] There is no dispute that the plaintiff has put itself into the 
position required by the act to permit its recovery of whatever the court 
may adjudge to be due it. I rule that the defendant is liable for the 
above illegally exacted tax, though it was not paid to him, but to his 
predecessor in the same office, in this respect following the expressed 
opinion of both counsel. 

I find, therefore, in the plaintiff’s favor for the sum of $1,060.56, 
with interest from March 14, 1913, the date of its payment, and judgment, 
when entered, will be entered accordingly. 


SUPREME COURT OF ARIZONA. 


SPRINGFIELD FIRE AND MARINE INS. CO. OF SPRINGFIELD, 
MASS. 


v. 
GOODGAME et at. (No. 1685.)* 


1. INSURANCE—FIRE INSURANCE—PENALTY FOR NONPAY- 
MENT—AMOUNT OF RECOVERY. 
Rev, St. 1913, par. 3441, making fire insurance company, upon failure 
to pay loss within specified time upon demand therefor, liable for 15 
per cent. penalty and attorney’s fees, does not require insured to recover 
the exact sum demanded and sued for to entitle him to penalty and 
attorney’s fees; recovery of ascertained loss being sufficient. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
*Decision rendered, June 4, 1919. 181 Pac. Rep. 190. 


d 
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2, INSURANCE—FIRE INSURANCE—NOTICE OF LOSS— 
PROOF OF LOSS—WAIVER. 


When insurer, shortly after fire, sent special adjuster to investigate 
every detail of fire, who fully examined insured, reducing answers to 
writing and requiring insured to sign name under oath thereto, insured’s 
failure to give written notice of loss, and furnish proofs of loss as re- 
quired by policy, was not fatal, where he made repeated demands upon 
insurer for payment of loss, though the writing signed stated that insurer 
did not waive compliance with policy. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from Superior Court, Maricopa County; R. C. Stanford, 
Judge. ; ‘ 
Action by S. J. Goodgame and another against the Springfield Fire 
& Marine Insurance Company of Springfield, Mass. From judgment for 
plaintiffs, and from an order refusing a new trial, defendant appeals. 
Affirmed. 


G. P. Bullard, of Phenix (W. W. Hindman, of Los Angeles, Cal., 
on the briefs), for appellant. 

Richard E. Sloan, G. Scott, and C. R. Holton, all of Phcenix, for 
appellees. 


CunnincHAM, C. J. On the 17th day of December, 1917, the appel- 
lant issued its insurance policy to S. J. Goodgame, one of the appellees, 
by which the appellant insured against loss by fire 17,612 pounds of seed 
cotton belonging to said Goodgame for a period of 48 days, in the sum 
of $4,403. The premium, amounting to the sum of $75.97, was duly paid: 
The other appellee, Mrs. Anna Blackburn, is made a party because of 
her interest as mortgagee of the said cotton to secure the payment of 
a note in the sum of $3,250, of which note and mortgage the appellant is 
charged with notice. 

On December 20, 1917, the said cotton so insured was totally de- 
stroyed by fire, through no fault of the insured. The insurer appellant 
denied the amount and the value of the cotton destroyed, and denied 
that proof of loss had been made as required by the policy. The insured 
and mortgagee, the appellees, commenced this action on their policy, al- 
leging the loss, proof of loss, demand for payment, and neglect and 
refusal of payment. 

The trial resulted in a verdict for the plaintiffs for the sum of 
$3,350. The court gave judgment on the verdict for said sum, and in 
addition, on the authority of a stipulation, gave judgment for 15 per cent. 
penalty, and a further sum of. $400 as attorney’s fees. From an order 
refusing a new trial, and from the judgment, the defendant appeals. 

The appellant complains of the penalty and of the attorney’s fees 
granted the plaintiffs, for the reason, it alleges, that such items can be 
recovered only when the plaintffs, after demand therefor, recover im an 
action the full amount of the claim sued for, and that plaintiffs recovered 
here only $3,300, $260.46 less than the amount sued for; that the court 
erred in refusing to instruct the jury to return a verdict for the defend- 
ant, for the reason that no proof of loss or demand, as required by said 
policy, was made by the insured; that an instruction given was erroneous 
for certain stated reasons; and that the court erred in refusing a new 
trial for all of the reasons given, and for the further reason that the 
showing made of evidence newly discovered entitled defendant to a new 
trial. ‘ 

{1] The matters of the amount of the attorney’s fees and the 
amount of damages were disposed of by stipulation of the parties, and 
withheld from the jury’s consideration. We are concerned here only 
with the question of authority to recover attorney’s fees and damages 
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at all, notwithstanding paragraph 3441, R. S. A. 1913, granting such 
right. Said paragraph is as follows: 

“In all cases where a loss occurs and the fire insurance company 
liable therefor shall fail to pay the same within the time specified in 
the policy, after demand made therefor, such company shall be liable 
to pay the holder of such policy, in addition to the amount of the loss, 
15 per cent. damages on the amount of such loss, together with all 
reasonable attorney’s fees for the prosecution and collection of such loss.” 

Thus the statute gives the insured the right to recover the 15 per 
cent. and attorney’s fees wherever a loss has occurred and the company 
has failed to pay the loss within the time specified in the policy, after 
demand made therefor, and, if the necessity arises for the insured to 
prosecute the collection of such loss, then a reasonable attorney’s fee 
may be recovered. The appellant, in its two assignments, contends 
that the insured cannot recover the penalty or the attorney’s fees, unless 
the plaintiff insured first demands a specific sum, sues to recover the 
exact sum demanded, and at the trial recovers the exact amount de- 
manded and sued for. The statute (paragraph 3441) will not bear 
such interpretation. A slight mistake would become disastrous to the 
insured, if such strictness were made necessary. The ascertained loss 
under the policy is all the statute requires to give the insured a right 
to recover the penalty after demand and failure of the insurer to pay 
the loss within the time is reserved for payment in the policy. 

The appellant cites cases which seem to support the position taken 
by it. Pacific Mutual Life Insurance Co. v. Carter, 92 Ark. 378, 123 
S. W. 385, 124 S. W. 764, is relied upon particularly, and quoted from 
extensively. It seems that the court disallowed a recovery for the 
penalty and for the attorney’s fees, both of which are given by statute 
worded similarly to ours. This resulted because the plaintiff demanded 
an excessive amount. Said the court: 

“The penalty and attorney’s fee is for the benefit of the one who 
is only seeking to recover, after demand, what is due under the terms 
of his contract, and who is compelled to resort to the courts to obtain it.” 

I see no cause to criticize such statement, but that was said in a 
case where the plaintiff's demand was for payment in excess of his 
right to demand, and evidently the insurer refused payment of the excess 
demanded. We have had occasion heretofore, in Germania Fire Ins. 
Co. v. Bally, 19 Ariz. 580, 178 Pac. 1052, 1 L. R. A. 488, to consider 
paragraph 3441, supra, and will not further discuss the questions there 
determined. Appellant’s two said assignments are overruled, as without 
merit. 

The third assignment of error attacks the order refusing to instruct 
the jury to return a verdict for the defendant. The appellant contends 
that this instruction should have been given as requested, for the 
reason that the plaintiff wholly failed to prove by competent evidence 
that notice of loss was given, or that demand for payment of the loss 
was made as required by the policy. 

The policy in suit requires the insured, if fire occurs, to give 
immediate notice in writing of any loss thereby, and within 60 days after 
the fire, unless such time is extended in writing by the company, a signed 
and sworn statement detailing facts and opinions of the insured with 
reference to the fire and to the loss thereby. The sum for which the 
company is liable, the loss sustained under the policy, “shall be payable 
sixty days after due notice * * * and satisfactory proof of the loss 
have been received by this company in accordance with the terms of 
this policy,” and that “no suit or action on this policy for the recovery 
of any claim shall be sustairiable in any court * * * until after full 
compliance by the insured with all the foregoing requirements.” 

Immediate notice of the fire and notice of loss of insured property 
must be given the company, and proof of loss must be furnished within 
60 days after the fire, and the company must pay the loss 60 days after 
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notice and satisfactory proof of the loss have been received by the 
company. These are mutual duties the parties to the contract owe to 
each other. 

The appellant contends that the insured did not comply with the 
terms of the policy, first, by giving written notice of the loss; nor, 
second, by furnishing proofs of loss within the time specified in the 
policy. The fire occurred early on the morning of December 21, 1917, 
and on the 28th day of December, 1917, after considerable telephoning 
and telegraphing, the insurance company had their special adjuster, a 
Mr. Farrar, on the ground investigating every detail of the fire, because 
the company looked upon the fire as suspicious. The insured was 
summoned before this special agent, and he was requested to, and he 
did, answer questions propounded to him, and his answers were reduced 
to writing and subscribed under his oath. Before this cross-examination 
commenced, however, the company required the insured to sign a paper 
by which the insured agreed that, if he gave the company any valuable 
information which ought to be given in another manner and by other 
means, the company should not be held to have been informed until the 
means were employed which are referred to in the policy. The intent 
of this agreement is “to save and preserve all the rights and defenses 
of all parties, and to permit an investigation of the claim and the 
determination of the amount of the loss or damage, in order that the 
party of the first part [the insured] may not be unnecessarily delayed 
in his business, and that the amount of his claim may be ascertained 
and determined without regard to the liability of the party of the second 
part, and without prejudice to any rights or defenses which said party 
of the second part may have.” 

If this agreement means anything, it means to throw the insured off 
his guard by persuading him to return to his business without delay and 
leave the matter of adjusting this loss to the special agent. On January 
14, 1918, the insured addressed a letter to the special agent, expressing 
disappointment from not hearing of the result of the adjustment of the 
cotton loss, and requested that such matter be attended to at once. The 
intention of the letter is to demand payment of the loss, and the company 
had full information of the claim, the demand, and the repeated efforts - 
made by the insured to collect his money in payment of the loss. 

[2] Is it possible that an insured, after loss by fire, must furnish 
to the company the identical information it has already obtained through 
its special investigation of the fire and of the loss? Is it possible that 
by a new agreement, without consideration, the company is to be treated 
as not having received the very information necessary to charge it with 
liability, and require the insured to furnish that information in writing, 
when the company has already been furnished the information in writing, 
but furnished through its own agent, and not wholly by the insured? 
Is it possible that the policy is unenforceable because a formal demand 
for payment of the loss was not made, and the fact is the local agency 
and all special agents were begged and importuned for payment, and 
even the Corporation Commission requested payment for the insured? 
Neither the company nor any agent representing the company in the 
vicinity of the loss has advanced any valid excuse for refusing payment 
of the actual loss under the policy. From the evidence, Mr. Farrar 
believed the amount of the loss was much less than 17,612 pounds of seed 
cotton, and that was the purpose of his investigation. No intimation 
was ever made that the company refused payment of the loss because 
no formal notice or proof of loss was furnished the company, or 
because a written demand for payment was not served on the company 
within the time provided in the policv. 

True, after the time expired, the company ceased to “investigate,” 
and then for the first time discovered that its liability on the policy was 
no longer in existence, but expired pending an investigation of its 
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liability. It may be good business to avoid paying the loss on an insurance 
policy by means of keeping the insured busy about other matters until 
by lapse of time he loses his rights altogether, but, before a court of 
justice should favor such practice, it should be made to appear clearly 
that the insured furnished no information tending to show an intention 
to claim any loss, nor expected payment of a loss under a valid policy. 
The refusal of the court to instruct the jury to return a verdict for 
defendant was proper. 

From what is said above, appellant’s fourth assignment of error is 
without merit, in that the statement made under oath at the request of 
the adjuster is sufficient proof of loss, although irregular in form, as 
the court instructed. The instruction given does not submit a question 
of law to the jury, as complained of. 

The last assignment is that the court erred in refusing a new trial 
“for the reasons given in support of the preceding assignments of error, 
and for the reason that said motion presented newly discovered evidence 
pertinent to the issue of the fact.” The appellant contends that the 
affidavits in support of the grounds of newly discovered evidence urged 
for a new trial show that appellant discovered evidence “from which 
it appears that appellee Goodgame, on or about January 1, 1918, had 
stated that the amount of seed cotton destroyed by the fire was about 
1% bales.” 

[3] All through the trial the question of the amount of the loss 
was uppermost. The appellant offered testimony and the appellees 
offered testimony on that matter. If the said appellee did make the 
statement claimed, and admitted having made the statement, this would 
not relieve the company from paying the actual loss. The evidence in 
question contradicts evidence given on the trial, but it is not substantive 
evidence tending to establish a fact, but tends only to contradict other 
statements made by the same witness, at other times and places, con- 
cerning the fact in controversy. The trial court, in refusing a new 
trial, is not guilty of such abuse of discretion as would justify this 
court in reviewing his action. 

Finding no reversible error in the record, the judgment must be 
affirmed. 

Ross and alee, JJ., concur. 


SUPREME COURT OF MISSISSIPPI. 


Division B. 


STEWART 
v. 


COLEMAN & CO. (No. 20494.)* 


1. INSURANCE—POWER OF AGENT FOR INSURED—CANCEL- 
LATION. 
Generally an agency to procure insurance does not necessarily confer 
the power to cancel insurance, for such agency terminates when the 
insurance is procured and the policy delivered to the principal. 


(For other cases, see Insurance, Dec. Dig. § 238[2].) 





*Decision rendered, March 17, 1919. 81 S. Rep. 653. 
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4. INSURANCE—FIRE INSURANCE—O VERINSURANCE— 
VOIDANCE OF POLICY. 


Under Code 1906, § 2615 (Hemingway’s Code, § 5078), making 
agent delivering policy the agent of the company, the company cannot 
avoid the policy because total insurance procured exceeds amount fixed 
by policy, where it was not intended that total insurance should exceed 
such amount, and agent procuring policies had knowledge of the facts. 


(For other cases, see Insurance, Dec, Dig. § 378[2].) 


5. INSURANCE—FIRE INSURANCE—INTEREST IN PROPERTY. 


Plaintiff, who had purchased property from bank and executed a 
trust deed to it for amount of purchase price, had an interest in fire 
policies covering property sufficient to maintain suit against companies 
for original amount of policies, which they had reduced without his 
consent, though policies were payable under mortgage clause to the 
bank as its interest might appear. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


6. INSURANCE—FIRE INSURANCE—CANCELLATION OF POL- 
ICY—AUTHORITY. 


Where insurance companies gave no notice to plaintiff of cancellation 
of policies and substitution of other policies in reduced amounts, and 
neither the agency which procured policies nor bank which paid premiums 
and from which plaintiff purchased property insured had authority to 
cancel any insurance without plaintiff’s consent, the policies first issued 
remained in force. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


Appeal from Chancery Court, Harrison County; W. M. Denny, Jr., 
Chancellor. 

Suit by R. L. Stewart against Coleman & Co. Suit dismissed, and 
complainant appeals. Reversed and rendered. 


White & Ford, of Gulfport, for appellant. 
Griffith & Wallace, of Gulfport, and McLaurin & Armistead, of 
Vicksburg, for appellee. 


Erurince, J. R. L. Stewart bought a manufacturing plant and certain 
lots upon which said factory was situated from the Bank of Commerce 
of Gulfport, Miss., at and for the sum of $16,000, and executed a deed 
of trust in favor of said bank for $16,000, in which deed of trust he 
agreed to keep the property insured in a sum not less than $16,000, 
payable to the bank as its interests may appear, and agreed that if he 
failed to procure the insurance the bank could procure the insurance and 
charge him with the premiums thereon as part of the indebtedness secured 
thereon by the deed of trust. One S. A. Tomlinson operated an insurance 
agency in Gulfport under the firm name and style of Coleman & Co., 
and Stewart applied to Tomlinson for insurance on the said manufacturing 
plant, which Stewart was operating under the name of the Stewart Door 
Manufacturing Company, and directed Tomlinson to deliver the insurance 
policies to the Bank of Commerce, and the bank would pay the premiums 
upon said policies. The employees of Coleman & Co. went to Stewart and 
procured the data necessary for the securing of said policies. Tomlinson 
procured policies, some written by companies represented by him and 
some written by companies represented by other agents, and took the 
said policies to the bank and delivered them, collected the premiums and 
receipted the bank for the same, and the amount of the premiums was 
charged to the account of Stewart by the bank. Subsequent to the 
issuance of these original policies Tomlinson went to the bank for the 
purpose of cancelling the policies, but without notice to Stewart, and 
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procured the original policies delivered to the bank, and substituted 
other policies for them, and from time to time between January, 1914, 
and April 25, 1914, undertook to cancel different policies and substitute 
other policies for them, and finally canceled or took up some of the 
policies without giving Stewart any notice so that the insurance was 
reduced or undertaken to be reduced to $10,250, all without the knowledge 
or consent of Stewart, but the said policies were delivered to Tomlinson 
for cancellation and substitution by the cashier of the bank, which bank 
had the-policies in its possession. On the 25th day of April, 1914, the 
manufacturing plant was burned, and the insurance adjusters came to 
adjust the losses; that is, the companies having policies to the amount 
of $10,250. When the adjusters came Stewart told them he had $16,000 
insurance on the property, but when he went to the bank to get the 
policies he was informed that all policies above $10,250 had been canceled. 
He protested that the companies had no authority to cancel without 
notice to him, and demanded of the bank and of Tomlinson the names 
of the insurance companies which had written the policies upon said 
property, but the bank and Tomlinson refused to give the information, 
and Stewart filed a bill in the chancery court for discovery, and through 
the answer of Coleman & Co. and the bank discovered that policies had 
been written on the said property as follows: 


Policy No. Date Amt. 
National Lumber Co. .......cccscsccs 112405 Jan. 21/14 $3,500.00 
Springfield Fire & Marine ............ 1613. Jan. 21/14 3,000.00 
i a ER ome 948451 Feb. 6/14 2,000.00 
New York Underwriters ............. 20541 Feb. 9/14 1,500.00 
NE Eto nengd.cekg eennkne 1014 ~=@ Feb. 12/14 1,500.00 
TINE 5. ka.db'e uss o0 vecv-a ates 156210 Feb. 19/14 1,500.00 
OG Te CIEE oo scos ccseoccacscccns 772205 ~=Feb. 26/14 1,500.00 
NS Dace ath wee sa edias cave es eee 543102 Feb. 26/14 1,500.00 
London & Lancashire ..........s.0.0: 8489474 Mar. 7/14 1,500.00 
Ter tir ca aese beens teen etae te 543104 Mar. 11/14 1,000.00 
EE ID 4 6 5s Sao putes hs0.ctbnsars 948460 Mar. 11/14 1,000.00 
ED Sano ckpa0ie se ssacabearee’ 2425393 Mar. 14/14 1,000.00 
IO ss sweusece canes sone 305253 Mar. 1/14 1,500.00 
EE “ncn. dap eh tees aes xe we abe 1330 Mar. 23/14 1,000.00 
PE kag asin tore c ys ees wee es 36549 Mar. 23/14 1,500.00 
ye er rer 753 Mar. 23/14 1,250.00 
CN UCD ik 5 iis kes inc occas 80507 Mar. 23/14 1,250.00 
SOIR, Seth ins deevacesdoceyere 305254 Mar. 23/14 1,000.00 
ET aah. cols twaaweb eke meabekes 5095 Feb. 23/14 1,500.00 
ID Cui 70hs c5'ag a sab eee t es ckese 601107 Mar. 27/14 1,250.00 
Pee err 3965455 Apr. 3/14 1,250.00 


Thereupon suit was filed by Stewart against said companies for the 
amount of the difference between $10,250 collected and the amount of 
$16,000, the minimum amount of insurance agreed to be carried, suit 
being filed in the chancery court, and praying for judgment according 
to his rights arising under the said state of facts, alleging that Coleman 
& Co. and the bank, or either of them, had no authority to cancel the 
insurance procured upon his property, and bringing in all of the insurance 
companies, so that judgment might be rendered according to the rights 
of all parties. The insurance companies denied liability, and contended 
that Coleman & Co. represented the insured in procuring the insurance, 
and that he was the agent of the insured rather than the agent of the 
insurance companies, and, if this defense was not sound, that the bank 
had aythority to surrender the policies involved, and to reduce the 
insurance on the theory that the bank was the agent of Stewart; and, 
third, that the property was overinsured. The several policies contained 
provisions limiting the amount of the insurance to be carried on the 
plant to $16,000. They also contended that Stewart had no interest 
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in the policies, as they were payable to the bank as its interest appeared. 

Stewart testified in his own behalf, and said that the property de- 
stroyed by fire was estimated by the adjusters at $42,000, and that he 
was the sole owner of the Stewart Door Manufacturing Company, subject 
only to the deed of trust held by the bank; that he paid the bank $16,000, 
or rather gave a deed of trust for that amount for the purchase money 
and received a deed; that the deed of trust had never been foreclosed, 
and that he arranged with the Bank of Commerce to pay the premiums 
of insurance and charge it to his account; that the first premium was 
paid and receipt taken, and that he had not authorized any one to 
surrender his policies, and no one had the authority to surrender them 
so that they would amount to less than $16,000; that he furnished 
Coleman & Co. with a schedule of his property, and that Coleman & Co. 
had written insurance on other property belonging to him; that George 
Thomas and Miss Laura Rankin, employees of Coleman & Co., came 
out and secured the data; that Miss Rankin was the bookkeeper and 
Thomas an employee of Coleman & Co. He introduced a receipt from 
Coleman & Co. for the premiums reading as follows: 


“Received of Bank of Commerce, thirteen hundred forty-four and 
75/100 dollars for Stewart Door Co. [Signed] Coleman & Co., by S.. A. 
Tomlinson. 2/26/14.” 


He also testified that subsequent to the fire he had settled with the 
Bank of Commerce on the deed of trust by paying the $10,250, to the 
bank, and agreeing to sell the lands and injured machinery and to give 
the bank one-third of the proceeds; that the machinery was practically 
worthless. He had been offered $150 for the boiler, but considered it 
worth more than that, but not more than $400. 


Rucks Yerger, an insurance agent, testified for the complainant 
that he was a member of the Hewes & Yerger Insurance Agency, and 
was manager of the agency when some of the policies involved in this 
suit were issued, and that F. S. Hewes was then owner of the agency; 
that at the time these policies were issued there was no special under- 
standing between him and Tomlinson about the division of the commis- 
sions, but that Tomlinson was paid a commission on the policies suffering 
a loss; that the commissions were divided equally between the agents, 
unless some special arrangement was made. The agreement between the 
bank and Stewart as to the settlement of the deed of trust was introduced 
in evidence, and bears date July 31, 1917, more than three years subsequent 
to the burning. 

The defendant introduced no evidence except the agreement between 
the bank and Stewart settling the deed of trust and that Tomlinson was 
elected a director of the bank January 14, 1914. Neither Tomlinson nor 
the officers of the bank were introduced to contradict Stewart's testi- 
mony, resting their case upon complainant’s evidence, and the court ad- 
judged that the complainant was not entitled to the relief prayed for, 
and the suit was dismissed on its merits, and Stewart taxed with the costs. 

[1] In the case of Interstate Fire Ins. Co. v. Nelson, 105 Miss. 437, 
62 South. 425, this court laid down the rule as to the power of an agent 
to procure insurance as follows: 

“As a general rule, an agency to procure insurance does not necessaril 
confer the power to cancel insurance. It has been held, and we thin 
correctly, that ‘such an agency terminates when the insurance is procured 
and the policy delivered to the principal.’ Cooley’s Briefs on the Law 
of Insurance, §§ 2796, 2797, and cases there cited.” 

[2, 3] Stewart testifies that neither the bank nor Tomlinson had 
any authority to cancel the policy. He is not contradicted on this point, 
and both the officers of the bank and Tomlinson were available to the 
insurance companies, and we assume they would have testified if the facts 
would warrant it in favor of the insurance companies, as the record 
shows they refused to give Stewart any information until compelled to do 
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so by the court. They were not shown to be in collusion with Stewart, 
and we must accept the testimony of Stewart as true, as he is not 
contradicted either by direct evidence or by circumstances. As to the 
proposition that the answer sworn to on information and belief presents 
evidence to sustain the chancellor’s finding, we do not think this point 
well taken. In Purvis v. Woodward, 78 Miss. 922, 29 South. 917, this 
court said: 

“It is clear that the answer was sworn to by one who had no 
personal knowledge of the facts set forth in the answer, and such an 
answer is not within the protection of the rule.” 

The answers in the present case were made on information and 
belief by parties not connected with the transactions and who, under 
the facts of this record, could have had no personal knowledge of the 
facts set forth in the answer. 

[4] We do not think there was overinsurance in the sense that over- 
insurance would avoid the policies. It was not the intention of either 
the agent Tomlinson or Stewart or the bank to have more than $16,000 
insurance in force at any one time; and, while the total policies written 
exceed this amount, it was not intended by any of the parties that there 
should be more than $16,000 insurance, and certainly the agent of the 
insurance companies, Tomlinson, had knowledge of the facts. Section 
2615, Code of 1906, section 5078, Hemingway’s Code, makes the agent 
delivering an insurance policy the agent of the company for that purpose, 
and we have held that the company cannot avoid a policy because of 
other insurance, if the agent writing the insurance for the companies 
had knowledge of the facts. Aétna Ins. Co. v. Smith, 117 Miss. 327, 78 
South. 289, L. R A. 1918D, 1156. 

{[5] There is no merit in the contention that Stewart had no interest 
in the insurance policies because they were payable under the mortgage 
clause to the bank as its interests may appear; for the payment to the 
bank would have benefited Stewart by paying his debt and leaving his 
property free, whereas not paying the amounts left Stewart indebted 
to the bank, which debt he had to care for after the fire. 

[6] Inasmuch as the insurance companies gave no notice of can- 
cellation to Stewart, and inasmuch as the testimony shows that neither 
the bank nor Tomlinson had authority to cancel any insurance without 
the consent of Stewart, the policies first issued to the extent of $16,000 
remain in force and are liable to the appellant. That is to say, the 
National Lumber Company was liable on policy No. 112405 issued January 
21, 1914, for $3,500, which it paid; the Springfield Fire & Marine In- 
surance Company is liable on No. 1613, issued January 21, 1914, for 
$3,000; National Fire was liable on policy No. 948451, issued February 6, 
1914, for $2,000, which it paid; the New York Underwriters’ Insurance 
Company is liable on policy No. 20541, issued February 9, 1914, for 
$1,500; Glens Falls Insurance Company is liable on policy No. 1014, 
issued February 12, 1914, for $1,500; Fireman’s Fund is liable on policy 
No. 156210, issued February 19, 1914, for $1,500; Globe & Rutgers is 
liable on policy No. 772205, issued February 26, 1914, for $1,500; the 
Orient is liable on policy No. 543104, issued February 26, 1914, for $1,500. 
The several companies will be credited on said amounts with the amounts 
paid the insured; that is to say, judgment is here rendered for $5,750, 
with 6 per cent. interest from June 25, 1914, against the Springfield Fire 
& Marine Insurance Company of Springfield, Mass.; the New York 
Underwriters Insurance Company of New York; the Glens Falls In- 
surance Company of Glens Falls, N, Y.; the Fireman’s Fund Insurance 
Company of San Francisco, Cal.; the Globe & Rutgers Insurance Com- 
pany of New York; and the Orient Insurance Company of Hartford, 
Conn,; said sum to be prorated between said insurance companies in 
proportion to the amount that the several policies bear to the total 
amount of the said policies written by said companies. 

Reversed and judgment here. 
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SUPREME COURT OF TEXAS. 


DELAWARE UNDERWRITERS et At. 
uv 


BROCK. (No. 3289.)* 


1. INSURANCE—FIRE INSURANCE—INTERESTED APPRAISER 
—SUFFICIENCY OF EVIDENCE. 
In an action on a fire policy, finding of the jury that the appraiser 
chosen by the insurer on disagreement as to the loss as provided in 
the policy was not disinterested held supported by pleadings and evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


2. INSURANCE—FIRE INSURANCE—DEFENSE OF PREVEN- 

TION OF APPRAISAL. 

In action on fire policy, where insurer pleaded it had been deprived 
of right of arbitration through wrongful act of insured in refusing 
to arbitrate unless allowed to select disqualified appraiser, though insurer 
had demanded arbitration and selected appraiser, trial court properly 
submitted question whether defense was sustained by determining whether 
the appraiser selected by the insurer was disinterested. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE—FIRE INSURANCE—DISQUALIFIED AP- 
PRAISER—REFUSAL TO TAKE ANOTHER. 
If appraiser selected by a fire insurer pursuant to policy on disagree- 
ment as to a loss was Uisqualified, act of insurer in wrongfully refusing 
to select another appraiser defeated the arbitration. 


(For other cases, see Insurance, Dec. Dig. § 578.) 


4. INSURANCE—FIRE INSURANCE—OBLIGATION TO ENTER 
ARBITRATION—RELEASE, 
When a fire insurer has wrongfully occasioned a failure of arbitration 
of loss under the policy by insisting upon retention of its disqualified 
appraiser, it releases insured from his obligation to enter the arbitration. 


(For other cases, see Insurance, Dec. Dig. § 578.) 


5. INSURANCE—FIRE INSURANCE— MATURITY OF DEMAND 

—INTEREST. 

A fire insurer’s denial of liability matures the demand for loss or 
damages and interest runs from the date of denial, regardless of whether 
60 days has expired after proofs of loss were furnished, and regardless 
of whether proofs of loss were waived. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


6. INSURANCE—FIRE INSURANCE—LOSS NOT TOTAL—IN- 

TEREST—STATUTE. 

Under Rev. St. 1911, art. 4874, and despite article 5714, an insurer 
of property which was not totally destroyed by fire, the policy providing 
that the loss should not become payable until 60 days after notice, 
ascertainment, and proof of loss, in the absence of denial of liability, 
was not liable for interest from the date of the loss. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 
*Decision rendered, April 23, 1919. 211'S. W. Rep. 779. 
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Action by C. R. Brock against the Delaware Underwriters and the 
Westchester Fire Insurance Company, resulting in judgment for plain- 
tiff, which was affirmed by the Court of Civil Appeals (206 S. W. 377), 
and defendants bring error. Judgment reformed and: affirmed. 


John Sehorn, of San Antonio, for plaintiffs in error. 
T. G, Jackson and R. P. Ingrum, both of San Antonio, for defendant 
in error. 


GreeNwoop, J. The defendant in error recovered a judgment in 
the district court, which was affirmed on appeal, upon a policy of fire 
insurance on defendant in error’s property, issued by plaintiffs in error. 

It is contended by plaintiffs in error that neither the pleadings nor 
the evidence warranted the submission to the jury of the question as 
to whether the appraiser of their selection, to estimate the damage to 
the insured property, was disinterested. 

By way of special defense to defendant in error’s suit on the policy, 
plaintiffs in error averred that after the fire a disagreement arose as 
to the amount of the loss thereby sustained by the insured, and that 
plaintiffs in error demanded that the loss be ascertained by two com- 
petent and disinterested appraisers, one to be selected by plaintiffs in 
error and one to be selected by defendant in error, as provided in the 
policy, and that plaintiffs in error selected Henry T. Phelps, and that 
defendant in error selected F. R. Young, who was not disinterested and 
to whom objection was made on that ground, and that thereupon de- 
fendant in error declined to permit the loss to be estimated by appraisers, 
unless F. R. Young acted, and that defendant in error thereby wrongfully 
refused to permit an appraisement as stipulated for in the policy, and 
hence was not entitled to maintain his suit. 

For replication to this matter of special defense, defendant in error 
pleaded that, upon demand by plaintiffs in error, he had agreed to 
an appraisement of his loss and had named F. R. Young as one appraiser 
and had objected to Henry T. Phelps, upon his selection by plaintiffs 
in error, for the reason that Phelps was reported to be an unfair ap- 
praiser, and because Phelps, in selecting the umpire, would not agree 
to any one unless it were a party over whom he had some control, but 
that defendant in error had offered to select some other appraiser 
instead of Young if plaintiffs in error would select some other ap- 
praiser instead of Phelps, which offer was rejected by plaintiffs in. error, 
and hence defendant in error had not wrongfully refused to go into 
an appraisement, but was compelled to sue to enforce his demand. 

The policy in evidence provided that in the event of disagreement 
as to the amount of loss, the same should be ascertained by two com- 
petent and disinterested appraisers, the insured and the insurer each 
selecting one, and the two so chosen selecting a competent and disinterested 
umpire, and the appraisers should then estimate and appraise the loss, 
submitting any difference to the umpire, and that the award of any 
two should determine the amount of the loss. 

There was evidence that F. R. Young, who was selected as an 
appraiser by defendant in error, had previously made an estimate of 
the loss for which he had been paid by defendant in error; that Henry 
T. Phelps, who was selected as an appraiser by plaintiffs in error, had 
been used as an appraiser by their agent at San Antonio more than 
any other, how often said agent could not tell; that said agent paid 
Phelps $10 a day; and that Phelps had made an estimate which was 
thought to be against the insurer, and in that instance he was rep- 
resenting the insured. 

It was an undisputed fact that defendant in error proposed to 
withdraw F. R. Young and to name another appraiser, to whom plaintiffs 
in error had no objection, if plaintiffs in error would name another 
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appraiser instead of Phelps, and plaintiffs in error declined to accept 
the proposition. 

The jury found, on special issues, that F. R. Young was not a 
competent and disinterested appraiser, ‘and that Henry T. Phelps was 
not . competent and disinterested appraiser. 

{1} It seems plain to us that the finding of the jury that Phelps 
was not a disinterested appraiser is amply supported by both the 
pleadings and the evidence. 

(2, 3] The answer of plaintiffs in error recognized the rule that— 

“If the insurer relies for a defense upon noncompliance with the 
se and award clause in a policy, such clause must be specially 
e eaded to be available as a defense,” 5 Joyce on Insurance, § 3264; 

anchester Fire Ins. Co. v. Simmons, 12 Tex. Civ. App. 607, 35 S. W. 
723; Phoenix Assur. Co. v. Deavenport, 16 Tex. Civ. App. 283, 41 S. W. 
400; Kahn v. Traders’ Ins. Co., 4 Wyo. 419, 34 Pac. 1059, 62 Am. St. 
Rep. 57-59. 

The substance of plaintiffs in error’s special defense was that they 
had been deprived of their contract right of arbitration through the 
wongful act or default of defendant in error, in refusing to arbitrate 
the amount of his loss, unless allowed to select a disqualified appraiser, 
notwithstanding that plaintiffs in error had demanded an arbitration 
and selected an appraiser in accordance with the policy. The court 
properly called upon the jury to determine whether this defense was 
sustained by determining whether Phelps was a disinterested appraiser. 
The facts were uncontradicted that defendant in error really did nothing 
to defeat an arbitration, save to withhold his consent to Phelps’ selection. 
If Phelps was disqualified, such consent was rightfully withheld, and 
the act of plaintiffs in error in wrongfully refusing to select another 
appraiser in Phelps’ place defeated the arbitration. In Manchester Fire 
Ins. Co. v. Simmons, 12 Tex. Civ. App. 612, 35 S. W. 723, in speaking 
of the same form of appraisement clause as that here involved, Associate 
Justice Finley said: 

“It is a provision in the contract inserted for the company’s henefit, 
and it should have at least shown a willingness to go into the matter 
of the ascertainment of the amount of the loss in the manner provided, 
before complaining that it has not been so ascertained.” 


A similar declaration was made in Continental Ins. Co. v. Vallanding- 
ham, 116 Ky. 302, 76 S. W. 24, 105 Am. St. Rep. 218, when the Court of 
Appeals of Kentucky said: 


“But, if a person for whose benefit a clause in a contract is inserted 
would have the advantage of it, he must bring himself within its terms, 
and will not be excised because the other party has likewise ‘failed. 
Unless the insurer asks for the arbitration or appraisal before suit 
brought, the failure to appraise is not a defense. Sun Mutual Ins. Co. 
v. Crist (Ky.) 39 S. W. 837; Bergman & Co. v. Commercial Union 
Ins. Co. 12 Ky. Law Rep. 942; Chenowith v. Phoenix Ins. Co. Id, 232; 
Scottish Union & National Ins. Co. v. Strain (Ky.) 70 S. W. 274. And 
when the insurer demands the appraisal, it must in good faith nominate 
a competent, disinterested person as appraiser, before it can defend upon 
the ground that the insured has failed to keep that part of his contract.” 

The conclusion that the jury were warranted, on the evidence recited, 
to find against the qualifications of both Young and Phelps, results from 
a right conception of the duties to be performed by appraisers under 
policies such as the one involved in this suit. The Alabama Supreme 
Court clearly gave the right construction to the appraisal clause in these 
policies, when it said: 

“The purpose of the clause is to secure a fair and impartial tribunal 
to settle the differences submitted to them. In their selection it is not 
contemplated that they shall represent either party to the controversy 
or be a partisan in the cause of either, nor is an appraiser expected to 
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sustain the views or to further the interest of the party who may have 
named him. And this is true, not only with respect to estimating the 
amount of the loss, but also with reference to the selection of an umpire. 
They are to act in a quasi judicial capacity and as a court selected by 
the parties free from all partiality and bias in favor of either party, 
so as to do equal justice between them. This tribunal, having been se- 
lected to act instead of the court and in the place of the court, must, 
like a court, be impartial and nonpartisan. For the term ‘disinterested’ 
‘does not mean simply lack of pecuniary interest, but requires the ap- 
praiser to be not biased or prejudiced.’ And, if this provision of the 
policy was not carried out in this spirit and for this purpose, neither 
party is precluded from going to the courts, notwithstanding the agree- 
ment to submit their difference to the board of appraisers.” Hall Bros. 
v. Western Assurance Co., 133 Ala. 639, 640, 32 South. 257, 258. 


[4] The real question in this case, under the pleadings and evidence, 
was: By whose fault was an arbitration defeated? The jury’s answers, 
in the light of other facts not controverted, fix that fault on plaintiffs in 
error. And it cannot be questioned that, when a party has wrongfully 
occasioned a failure of arbitration, he has thereby released the other party 
from his obligation to enter into the arbitration. Braddy v. Ins. Co., 115 
N. C. 355, 20 S. E. 477; Davis v. Assur. Co., 16 Wash. 232, 47 Pac. 438, 
885; Bernhard v. Ins. Co., 79 Conn. 388, 65 Atl. 137, 8 Ann. Cas. 298. 


[5, 6] The fire loss occurred on January 4, 1917, and complaint is 
made that the judgment allows interest to defendant in error from the 
date of such loss. 

The contract between the parties, as embodied in the policy, re- 
quired the insured, if fire occur, to “give immediate notice of any loss 
thereby in writing to this company,” and within 90 days after the fire to 
render a signed and sworn statement, stating, among other matters, the 
knowledge and belief of the insured as to the time and origin of the fire, 
the interest of the insured and of all others in the property, all incumbrances 
thereon, and all other insurance. The policy then provides that— 


“The loss shall not become payabie until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein requir- 
ing an award by appraisers when appraisal has been required.” 

The petition of defendant in error alleged that on January 5, 
1917, he gave plaintiffs in error the notice of the loss, and that on 
March 2, 1917, more than 60 days before the filing of this suit, he 
submitted to plaintiffs in error proofs of his loss. There is nothing 
in the pleadings of defendant in error to show denial of liability under 
the policy by plaintiffs in error. 

The Court of Civil Appeals sustained the allowance of interest 
from the date of the fire on the ground that the house was shown 
to be a total loss. 

In the case of Queen Insurance Co. v. Jefferson Ice Co., 64 Tex. 578, 
suit was brought to recover $500 insurance on a house, which was 
totally destroyed, and $1,000 on personal property. The effect of article 
4874, R. S., then article 2971, was there declared, in the opinion of 
Judge Stayton, as follows: 

“The language of the statute referred to is clear, and its purpose 
evidently was to make all policies on real property; in cases of total 
loss, valued policies, without reference to stipulations contained in 
them which would give a different character but for the statute, which 
becomes a part of every such contract. By force of the statute, when 
the loss is total, the policy evidences a liquidated demand, against the 
company issuing it, for its full amount.” 

And, in that opinion, Judge Stayton further declared the law with 
respect to the allowance of interest, as applied to all policies like that 
here sued on, whether valued or not, when he stated: 

“The policy provided that the loss should be paid within 60 days 
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after proof of loss was furnished; but the court instructed the jury 
to give interest from the date of the loss, and this they did. The contract 
of insurance is one from which indemnity against loss is intended to be 
secured; but the parties to such a contract may by it determine what the 
indemnity shall be, and, in the absence of some law controlling the 
matter, effect must be given to their contract. They did contract in 
such manner that the sum to be paid may be ascertained, and they 
fixed a time at which it should be paid; and interest, prior to the date 
when payment of the sum found to be due under the policy, by its 
terms, shotild be paid, constitutes no part of the indemnity for which 
they contracted.” 


The holding in the case last cited was, not that the recovery for 
the loss of the house should bear interest from the date of the fire, 
and the recovery for the loss or damage to the personal property should 
begin to bear interest 60 days after proof of the loss or damage was 
furnished, but that no interest whatever should be allowed until days 
had run after the proof of loss was furnished. Here we necessarily 
had the decision that the statute did not dispense with proof of loss, 
though the loss .be total and not of personal property. 


The Ft. Worth Court of Civil Appeals, in Continental Ins. Co. v. 
Chase, 33 S. W. 603, construed the statute as dispensing with proof of 
loss under a valued policy and as fixing the date of payment as the date 
of loss. In refusing the writ of error because the proper result was 
reached, regardless of the correctness of this construction of the statute, 
the court, by Chief Justice Gaines, said: 

“We are not, however, prepared to say that the effect of the statute 
referred to in the opinion was to render such a provision [that is, the 
provision for proof of loss in a valued policy], if it had been contained 
in the policy, nugatory.” Continental Ins. Co. v. Chase, 89 Tex. 214, 
34 S. W. 93. 

Notwithstanding the express refusal of the Supreme Court to approve 
the construction given by the Court of Civil Appeals to the statute, in 
Continental Insurance Co. v. Chase, and the conflict of such construction 
with the opinion of Judge Stayton in Queen Ins. Co. v. Jefferson Ice 
Co., supra, some of the Courts of Civil Appeals have adhered to such 
construction, though not entirely without question of its correctness. 
Ins. Co. v. Ruddell, 37 Tex. Civ. App. 30,82 S. W. 827; Fire Ass’n v. 
Richards (Tex. Civ. App.) 179 S. W. 928; Ins. Co. v. Laster (Tex. Civ. 
App.) 187 S. W. 970; Fire Ass’n v. Strayhorn (Tex. Civ. App.) 165 
S. W. 906. 

We regard Judge Stayton’s opinion as decisive of the question before 
us, whether this loss be regarded as total or partial. Article 5714, Rev. 
St., cannot change the date of payment as expressly stipulated for in 
the policy contract with relation to the required statement under oath’ 
of the insured’s knowledge and belief as to the time and origin of 
the fire and like matters, no matter whether it does or does not dispense 
with the immediate notice required by the policy. The statute obviously 
cannot apply beyond the matter of notice of the claim for loss or damage 
to the insured property. The policy just as obviously does require some- 
thing more than notice, and something essentially different from mere 
notice. That which is required has very positive value to the insurer, 
wholly apart from carrying to him notice of a claim for loss or damage. 
oe Fire Ins, Co. v. Grover, 41 Mich. 131, 1 N. W. 961, 32 Am. 

ep. , 

As already noted, there was no denial of liability by plaintiffs in error. 
It is the settled law of Texas that such a denial does mature the demand 
for loss or damage under a fire policy. Ins. Co. v. Jacobs, 56 Tex. 
372; Ins. Co. v. Josey, 6 Tex. Civ. App. 290, 25 S. W. 686; Ins. Co. v. 
McKey (Tex. Civ. App.) 152 S. W. 441; Ins. Co. v. Bomar (Tex. Civ. 
App.) 176 S. W. 157. And under such circumstances, interest would run” 
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from the date of denial of liability, regardless of whether 60 days had 
expired after proofs of loss had been furnished, and regardless of whether 
proofs of loss were waived. The case of East Texas Fire Ins. Co. v. 
Brown, 82 Tex. 638, 18 S. W. 713, is overruled, in so far as it holds that 
no cause of action arises in a policy until 60 days after waiver of proofs 
of loss, where the waiver consists, as it did in that case, of an absolute 
denial of liability. Upon the mere waiver of proofs, without denial of 
liability, then the 60 days should expire, after such waiver, before the 
institution of suit to enforce the policy. But an absolute denial of liability 
should be given the effect of an invitation to enforce the indemnity 
promised by the insurer in the only way open to the insured, and that at 
once. 

[7] We do not think that the loss in this case can be properly 
treated by us as a total loss; for the case was submitted and determined 
on issues, which would have been immaterial had the loss been total. 

Because of the error in the allowance of interest from the date of 
the loss, the judgment of the Court of Civil Appeals is reversed, and the 
judgment of the district court is reformed, so as to allow a recovery 
by plaintiff in the sum of $2,500, with interest at the legal rate from 
May 2, 1917, being 60 days after the proofs of loss were furnished; 
and, as thus reformed, the judgment of the district court is affirmed. 


SUPREME COURT OF VERMONT. 


St, JoHNsBury. 
WILLIAMS MFG. CO. er At. 
v. 
INSURANCE CO, OF NORTH AMERICA. (No. 127.)* 





1, INSURANCE—FIRE INSURANCE—INCOMPLETE STRUC- 
TURES. 


An incomplete structure may be insured as a building. 
(For other cases, see Insurance, Dec. Dig. § 163[1].) 


2, INSURANCE—“ATTACHED”—“CONNECTED.” 

__ Where a fire policy described the building insured as one with 
boiler house attached and the boiler house was joined to a veneer mill 
by a closed runway and connected with a sawmill by piping, the word 
“attached” must be accepted as meaning “annexed” and not “connected,” 
which term would be proper to denote telephone connections; so that 
the veneer mill rather than sawmill was indicated by such description. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Attach; Connected.) 


3. INSURANCE—FIRE INSURANCE—EVIDENCE. 


__In an action on a fire policy which insured claimed covered a veneer 
mill which was destroyed by fire, evidence held to warrant a finding 
that the building destroyed was included in the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
*Decision rendered, Feb. 17, 1919. 106 Atl. Rep. 657. 
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4. ane INSURANCE—WAIVER OF PROOF OF 

Where a fire insurance company disputed a loss and the parties 
executed a nonwaiver agreement, held that the nonwaiver agreement did 
not preclude waiver of proof of loss by the insurer’s statements, not in 
connection with any investigation, that it would be glad to pay the loss 
if the insured could show that the property destroyed was covered by 
the policy. 

(For other cases, see Insurance, Dec. Dig, § 558[2].) 


7. INSURANCE—FIRE INSURANCE—EVIDENCE. 

In an action on a fire policy which showed that the rights of the 
mortgagee were different from those of the mortgagor, the admission of 
evidence showing the interest of mortgagee, and that the suit was for 
its benefit, was proper. 

(For other cases, see Insurance, Dec, Dig. § 653.) 


12. INSURANCE—FIRE INSURANCE—EVIDENCE. 

In an action on a fire policy, the insured may prove the value of the 
building destroyed, notwithstanding the insurer conceded that its value 
was largely in excess of the amount of the policy. 

(For other cases, see Insurance, Dec. Dig. § 660.) 


14, INSURANCE—FIRE POLICY—AGENT. 
Knowledge of an insurance agent as to the premises which were 
the subject-matter of the insurance is chargeable to the insurer. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


15. INSURANCE—FIRE POLICY—EVIDENCE. 

Where a veneer mill was insured and it was explained to agent of 
the insurer that it was necessary to run the dryer and steaming vats 
during the night in order to operate the mill, such knowledge, being 
chargeable to the insurer, is admissible in construing a covenant in the 
policy that, if the subject of insurance be a manufacturing establishment, 
and it be operated later than 10 at night, the policy should be void; it 
being the intention of all pasties that the mill should be operated. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


146. INSURANCE—FIRE INSURANCE—EVIDENCE. 

In an action on a fire policy where it is claimed that the policy 
covered a sawmill and boiler house, and not a veneer mill which was 
destroyed, evidence that the mill insured carried insurance placed by a 
single agent, who was agent of the defendant, to the amount of $10,000 
held, in view of knowledge of the agent as to the premises, to be admissible 
on the question as to what property was insured. ' 

(For other cases, see Insurance, Dec. Dig. § 648[2].) 


21, INSURANCE—FIRE INSURANCE—EVIDENCE. 

In an action on a fire policy which defendant claimed did not cover 
a veneer mill that was destroyed, and included only a sawmill and boiler 
house, evidence that defendant’s agent prior to the date of loss informed 
the agent of insured as to respective rates on the property, and that 
rate on sawmills which was the rate on which the policy was based was 
lower than that on veneer mills, held admissible. 


(For other cases, see Insurance, Dec. Dig. § 648[2].) 


Exceptions from Caledonia County Court; Frank L. Fish, Judge. 
Action of assumpsit by the Williams Manufacturing Company. and 
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others against the Insurance Company of North America. There was a 
verdict and judgment for plaintiffs, and defendant excepted. Judgment 
reversed, and cause remanded. 


Argued before Munson, C. J., and Watson, Haselton, Powers, and 
Taylor, JJ. : 


Porter, Witters & Harvey, of St. Johnsbury, for plaintiffs. 
Dunnett & Shields, of St. Johnsbury, for defendant. 


HaseEtton, J. This is an action of assumpsit on a fire insurance 
policy. Trial by jury was had, and verdict and judgment were for the 
plaintiff. The defendant excepted. 

Before the early spring of 1906 the plaintiff had purchased certain land 
in East Haven in that state. On this land there was at the time of the 
purchase a sawmill and a boiler house situated with reference to each 
other in a way and manner hereinafter to be indicated. 

In March, 1906, the plaintiff had, in process of construction, on the 
premises purchased, a veneer mill, the location of which in reference 
to the sawmill and the boiler house will be stated in a convenient part of 
this opinion. 

{1] On March 28, 1906, a policy of insurance having one year to 
run was issued by the defendant on property of the plaintiff at East 
Haven, described as a “frame, metal roof building, with frame metal roof 
boiler house attached,” and on the contents of such buildings inthe way 
of machinery and tools. 

The evidence was conflicting as to how far the construction of the 
veneer mill had progressed at this time. The plaintiff’s evidence tended 
to show that the veneer mill was then nearly completed, and that a large 
amount of machinery was then therein. The defendant’s evidence tended 
to show that the veneer mill was not completed and ready for operation 
until a month or more after the date of the insurance policy. However, 
an incomplete structure may be insured as a building, and the state 
of progress on the veneer mill at the time of the insurance is no great 
aid in the construction of the policy. 14 R. C. L. 953. 

April 3, 1906, the description of the building insured was changed 
so that the roofs of the buildings were described as “paroid” and not as 
metal. Upon the expiration of this policy, 4 second policy was issued by 
the defendant to the plaintiff. The description of the property remained 
unchanged. At the expiration of another year, and the expiration of the 
second policy, that is, March 28, 1908, a third policy, the policy in suit, 
was issued by the defendant to the plaintiff. The description of the 
property was the same as before, and the policies were alike in all respects 
except dates and premiums. The veneer mill was destroyed by fire 
January 31, 1909. 

. Numerous exceptions were taken during the trial, but following the 
course taken by counsel on both sides we first consider exceptions 31, 33, 
and 70, which present the grounds of a motion by the defendant for a 
directed verdict in his favor. The ground of this motion that we first 
consider is in brief this: That there was no evidence to warrant the 
jury in finding that the property burned was covered by the insurance. 

(2, 3] The plaintiff, at the time the policy in suit was issued, had 
on its land at East Haven a boiler house with a sawmill on the one side 
of it and the veneer mill on the other side. From the sawmill to the 
boiler house there extended a steam pipe, about 5 inches in diameter 
and boxed in, a shavings spout, about 10 inches in diameter, and a sawdust 
spout. Between the sawmill and the boiler house there was a space of 
about 20 feet, which was used as a driveway, the pipe and spouts not 
interfering with its use as such. The boiler house was only 4 or 5 feet 
from the veneer mill, and from the one to the other was a runway cov- 
ered in. 
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The policy described the insured buildings as a frame, paroid roof 
building, with a frame, paroid roof boiler house attached and additions 
a owned and occupied by the assured as a steam power lumbering 
mill. 

Here there is no patent ambiguity, and the plaintiff contends that no 
latent ambiguity arises from the testimony as to the plaintiff’s property 
and the history of its insurance by the defendant and all the circum- 
stances. But the plaintiff further and more especially, claims that the 
jury were justified in resolving any latent ambiguity, as to the subject- 
matter of the policy, in favor of the plaintiff’s claim that the veneer mill 
was the “lumbering mill” insured. 

The defendant claims that the circumstances and correspondence in 
evidence show that the sawmill, which was not burned, and not the 
veneer mill which was destroyed by fire, was the mill that the insurance 
company was asked to insure and did insure, that there was no latent 
ambiguity for the jury to resolve, and that, on the ground that the mill 
burned was not the mill insured, the defendant’s motion for a verdict 
in its favor should have been granted. 

The description of the roof of the mill insured as “paroid” was 
according to the testimony, a correct technical description of the roof 
of the building burned. The roof of the sawmill was called “flintox,” 
and while the testimony showed similarity between a flintox roof and 
a paroid roof there was no evidence that the names were interchangeable, 
or that either name was used to indicate both kinds of roofing. The 
boiler house was “attached” to the veneer mill in a more usual sense of 
the word “attached” than was the sawmill. The boiler house was 
“connected” with both the veneer mill and the sawmill, but while the 
words “connected” and “attached” sometimes have the same meaning, 
they are not coterminous in a signification. For instance, one speaks 
of a dwelling house as being connected with a sewer, but never as 
being attached to a sewer, of offices being connected by telephone, but 
not of one being attached to another by telephone. When a building is 
spoken of as being attached to another, it is generally meant that it is 
annexed to that other. And here the evidence tended to show in a 
natural sense that the boiler house was annexed to the veneer mill, but 
in a very strained sense only could it be said the boiler house was 
annexed to the sawmill. 

The description of the mill insured as a “lumbering mill” was a very 
loose description of either mill. In common speech a sawmill is a saw- 
mill and a veneer mill is a veneer mill. Of the two, the phrase 
“lumbering mill” suggests a sawmill rather than a veneer mill, though 
there was some evidence in this case that veneer mills are sometimes 
called lumbering mills. 


This policy or contract of insurance, though complete in itself, was, 
however, what is commonly termed, and what is termed by the witnesses 
and exhibits in this case, a “renewal” of the policy issued March 28, 
1907, and that was, in the same sense, a renewal of the policy issued 
March 28, 1906, and the previous policies and the circumstances sur- 
rounding and attending their issue must be taken into consideration in 
the construction of the one in suit. 


The plaintiff for a long time had and now has a manufacturing plant 
in Northampton, and one C. H. Pierce was an insurance agent at North- 
ampton, who for a long time had placed insurance on the plaintiff’s 
property there. In placing such insurance he was presumably the agent 
of the companies that he represented. This Mr. Pierce was directed 
by the plaintiff’s president and manager to procure insurance on the 
plaintiff's property at East Haven, in Vermont, and took steps toward 
procuring .the insurance through one Ranney of St. Johnsbury, the 
agent of the defendant and other companies in this state; and so far 
as Pierce assumed to act in that regard, he appears on the evidence to 
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have acted as an insurance broker, and as the agent of the plaintiff. 
This is the view of the matter taken by the trial court, and while the 
plaintiff claims that Pierce was the agent of the defendant, we think 
the evidence relied on to show such agency:cannot fairly be said to 
have had that tendency. , 

March 23, 1906, Pierce wrote the defendant’s agent Ranney, asking 
for the rate on the plaintiff’s sawmill property at East Haven formerly 
owned by the Silsby estate. He wrote that he thought the plaintiff 
was improving the property, and that he should place the insurance. 
Three days later he telegraphed, and also wrote, requesting Ranney to 
“bind” $8,000 on the sawmill and the boiler house and $3,000 on all 
machinery and tools, including engines and boilers therein. In the letter 
he said that he could give Ranney a plan of the property, though he 
made a statement that displayed a mixture of knowledge and ignorance 
with regard to it. He supposed, as he stated, that Ranney would have 
all the information in regard to it. He promised, as soon as possible, 
to give further information in regard to it. In reply to the telegram, 
Ranney wrote Pierce that he understood that what was wanted was 
$8,000 on the mill and boiler house and $3,000 on machinery therein, 
and that he had wired Pierce for a plan of the property, and trusted 
that the latter would be able to give it with a survey. Ranney’s letter 
stated that he would place the insurance in seven companies, one of 
which was the defendant company. The next day, which was March 27, 
1906, Pierce replied, saying that he could not give a plan of the property. 
In that reply he referred to the sawmill and to a veneer mill “which will 
be erected.” In closing he said he would try to have a plan made of 
the property, and would send such plan as soon as possible. In his first 
letter he said that the sawmill was “about 40x100,” and in the last-letter 
eve, Spores to he gave the dimensions of the veneer mill as “say, 

x i 

The correspondence pointed to the sawmill and boiler house as the 
property to be insured, but left the description very much in the air, 
with the defendant’s agent insisting upon a more definite description 
of the property to be insured. There is no evidence that he got such 
description from Pierce. 

The plaintiff’s evidence tended to show that the description of the 
propertv to be insured was procured from Frank Milholland, the plain- 
tiff’s resident manager at East Haven. Milholland testified that at the 
time the insurance was taken out in March, 1906, Ranney, the defendant’s 
agent, telephoned the former that the latter had received instructions 
from Northampton to place insurance and that he wanted a description 
on the property, and asked the witness to call on him at his office in 
St. Johnsbury, or asked if the witness was going to be down that way. 
The witness testified that he told Ranney that it was the new mill that 
was to be insured, that he said nothing whatever about insuring the saw- 
mill, and that in Ranney’s office at St. Johnsbury, in connection with a 
conversation with Ranney, he drew a diagram showing just how the 
property was situated, with reference to the boiler house and how the 
new mill was attached to the boiler house. So the correspondence alone 
does not determine the description of the property insured by the 
policy dated March 28, 1906, for the plaintiff’s evidence tends to show that 
the description was sought and procured by the defendant’s agent from 
the plaintiff's manager at East Haven and was given orally; and, the 
letters and the oral testimony being what they were, the question of 
what the minds of the parties met upon, what the descriptive language 
in the policy of March 28, 1906, was mutually understood to mean, was 
a question for the jury. That the original policy was written with 
something in the mind of the defendant’s agent other than an ordinary 
“sawmill” is indicated by the avoidance of that familiar and unmistakable 
word and the use of the broader and more elastic expression “lumbering” 
mill. Pierce had used no such expression in his letters, and its use in 
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the policy tends to indicate that the description of the property insured 
as a lumbering mill with a boiler house attached and contents were used 
because of the information obtained from Milholland, and tends to 
show that the original ‘policy was intended to cover the veneer mill as 
described to Ranney by Milholland. Ranney, it may be remarked, had 
died before the trial. 

The New England Insurance Exchange, an association of agents 
recognized, in a manner, by their respective companies, made from time 
to time a rating of property the subject-of insurance, and expected it to 
be conformed to by the various agents. One of the agents testified that 
they attempted to enforce it. This insurance was written by the de- 
fendant’s agent Ranney at the rate on the sawmill as appears by com- 
putation, a rate which until some time after the second policy was written 
was 8% per cent., no rating until that time having been made on the 
veneer mill. Some time after the issuance of the second policy the ex- 
change made a rating of 7% per cent. on the sawmill and boiler house 
and of 8 per cent. on the veneer mill. The defendant’s agent, however, 
wrote the last policy at the 7% per cent. rate, as a mathematical compu- 
tation shows. This was a° circumstance having a strong tendency to 
show that the insurance was on the sawmill and not on the veneer mill. 
But it could not, as a matter of law, be controlling—it was a circumstance 
for the jury. The same must be said of the enumeration of the contents 
of the boiler house and mill insured. Following an omnibus clause 
covering everything in the way of machinery, there is an enumeration 
of various machines and kinds of machinery, in the main applicable 
either to the saw mill and boiler house or to the veneer mill and boiler 
house. The defendant claims that the enumeration of specific articles 
of machinery describes the contents of the sawmill and boiler house 
more closely than it does the contents of the veneer mill and boiler 
house. But the defendant got no such enumeration from Pierce, as 
his letters show, and whether the list was. got in some other way, or, 
as is probable, was an enumeration of articles of machinery likely to 
be found in a lumbering mill, we do not know. 

We do not here follow out all the details of the argument relating 
to the evidence relied on by the defendant as tending to show that the 
property burned was not the property insured, for since there was sub- 
stantial evidence tending to sustain the claim of the plaintiff to the 
contrary, the claim of the defendant that a verdict should have been 
directed in its favor, on the ground that we have thus far considered, 
cannot be sustained. 

[4] A second ground of the defendant’s motion for a directed 
verdict in its favor was that, even if the policy of insurance covered 
the mill burned, there was on the evidence no proof of loss as required 
by the policy, nor any waiver of such proof. 


Proof of loss as required by the policy was not made. However, 
the plaintiff's evidence tended to. show that the defendant denied its 
liability solely on the ground that the property burned was not the 
property insured, and proof of loss was thereby waived, unless the 
plaintiff's evidence in that regard was incompetent arid unavailing in con- 
sequence of a certain nonwaiver agreement. The nonwaiver agreement 
was dated March 3, 1909, was signed by the defendant through one 
Monroe, its special agent, and by the plaintiff by its president, and reads 
as follows: 

“Whereas it is claimed by the Williams Manufacturing Company of 
Northampton, Mass. (herein designated as claimant) that a fire occurred 
on the 3lst day of January, 1909, in East Haven, Vt., whereby claimant 
sustained loss and damage to property described in policy claimed to have 
been issued by the insurance company signing this agreement; and whereas 
the parties hereunto mutually desire to investigate the cause of the fire, 
the rights of the claimant and the liability, if any, and the circumstances 
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connected therewith and relating thereto, and in so doing the parties 
mutually desire to avoid incurring or creating any forfeiture, waiver, or 
estoppel: Now, therefore, in consideration of the avoidance of delay, it 
is stipulated and agreed by and between the parties hereto that no act or 
thing, done, performed, said, or omitted by the said insurance company 
since the happening of said alleged fire or in connection with such in- 
vestigation or examination, or in requiring or accepting proofs of loss, 
or in requiring the examination under oath of any person, or in requiring 
further or additional proofs, or in requiring plans, specifications, magis- 
trate’s or notary’s certificates, inspection of saved property, books, bills, 
invoices, vouchers, inventories, or other information, or in exercising 
any option or right given by said policy, or in the appraisement of the 
sound value, and loss and damage, if any, or in any matter or manner 
whatever, shall be construed as a waiver of any breach of warranty or 
forfeiture insured by the claimant, or as a waiver of any of the stipula- 
tions, conditions, or warranties of said policy, or as working, creating, 
or effecting any estoppel against enforcing and claiming the benefit of all 
such forfeitures, breaches of warranties, nor shall the incurring of 
trouble or expense by or on behalf of the elaimant, in aid of such in- 
vestigation, in making proofs of loss, or in complying with the require- 
ments of said insurance company be held or construed to work, create, 
or effect any estoppel or waiver. 


“It is, however, expressly agreed that the amount of the sound value 
and loss when ascertained and stated in writing agreed to and signed 
by the parties hereto, or by appraisement by the appraisers, or by an 
appraiser and the umpire as provided in said policy, shall be final and 
conclusive as to the amount of such sound value and loss only, and such 
ascertainment or appraisement shall in no manner affect any question 
as to the liability of said insurance company to pay the loss, the purpose 
of this agreement being to expressly reserve the same.” 

This agreement was prepared in behalf of the defendant. While it 
is vague and prolix, it seems clear enough that it was intended to provide 
for an investigation unembarrassed by thought of the consequences, in 
respect to any rights, of what might be done or said in furthering the 
investigation. It is said in the defendant’s brief: 

“The nonwaiver agreement had been formally entened into by the 
parties for the express purpose of enabling matters between the parties 
to be discussed without considering anything which might be said as a 
waiver, and the record fails to show that it had ever been abrogated.” 

But, whether abrogated or not, it did not extend to any communica- 
tion not within its provisions, which the defendant might choose to 
make to the plaintiff. And the testimony on the part of the plaintiff 
tended to show a waiver of proof of loss, by statements, not entering 
into any discussion or investigation, to the effect that the company 
would pay, would be glad to pay, if the plaintiff could show that the 
property burned was the property insured. These statements and as- 
surances did not fairly fall within the nonwaiver treaty, and the evidence 
with regard to them tended to show a waiver by the defendant of the 
proofs of loss required by the policy. 

[5] The grounds of the defendant’s motion for a verdict that were 
specifically pointed out in the motion have been discussed, and no other 
grounds need to be considered. Spencer v. Potter’s Estate, 85 Vt. 1, 10, 
80 Atl. 821; State v. Dyer, 67 Vt. 690, 32 Atl. 814; Bickford v. Travelers’ 
Ins. Co., 67 Vt. 418, 32 Atl. 230; State v. Nulty, 57 Vt. 543. 

Another question argued under the motion is, however, otherwise 
raised in the case, and will be considered in due course. The defendant’s 
motion for the direction of a vergict in its favor was properly overruled. 

[6] The exceptions that remain to be considered are numerous. In 
a preliminary or opening statement to the jury, made partly before and 
partly after the jurymen were sworn, the plaintiff’s counsel stated that 
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the Citizens’ Savings Bank & Trust Company was interested as mort- 
gagees, and outlined somewhat the situation. The defendant’s exceptions 
1, 2, 3, 4, and 5 were taken to statements in this regard. But the policy 
when ‘admitted showed that it was for the benefit of this banking insti- 
tution, as its interest might appear, and evidence afterwards admitted 
showed its interest as mortgagee, and the policy contained a clause pro- 
viding that the insurance, to the extent of the interest of the mortgagee, 
should not be invalidated by act or neglect of the mortgagor nor .by 
certain other doings. This clause was followed by certain promises. 
The policy, too, was lost, and it became necessary, before proving it 
otherwise than by its production, to trace its history and to show it 
into the possession of the mortgagee. There was no error in permitting 
the preliminary statements in the respects touched upon in the exceptions 
mentioned, 

Exceptions 6, A 8, and 9 relate to statements by counsel of what the 
evidence would tend to show in other respects, and, as the evidence did 
tend to show, in substance, the things stated, we consider the questions 
raised by these exceptions in treating of the exceptions to evidence, 
so far as the testimony in this regard was excepted to. 


[7] Exceptions 10, 13, and 15 were to rulings of the court, admitting 
evidence of the interest of the bank as mortgagee and of the fact that the 
suit was brought for the benefit of the mortgagee. -But, as the rights 
of the mortgagee were, under the policy, different from those of the 
mortgagor, the evidence was properly received. 


[8] The insurance policy was lost, as we have already said, and the 
plaintiff introduced evidence to the effect that the bank had the policv 
before the fire; that after the fire the bank sent the policy to the plaintiff 
company; that the president of the company went before the insurance 
adjusters with the policy and left it with them,*and had not seen it 
since, though he had made diligent search. To the reception of a part of 
this evidence the defendant took its exceptions 11 and 12. But the 
exceptions are of no avail. The plaintiff had a right to show the loss 
of the policy, and to that end to show through whose hands it had passed 
and where it was last left. 


[9, 10] The plaintiff’s attorney asked the defendant to produce the 
policy. The defendant’s attorney said they did not have it and could 
not produce it, but that they could and would furnish a copy and offered 
the plaintiff what the defendant claimed was a full and true copy. But 
the plaintiff was not obliged to accept what the defendant said was a 
copy, and proceeded in its own way to prove the policy. The plaintiff 
offered an exhibit as a copy of a part of the policy. This was received 
under objection and exception. It purported to show a part only of 
the policy, but a part having relation to the other parts that testimony 
afterwards introduced by the plaintiff tended to prove. There was no 
claim that the policy, as the plaintiff’s evidence finally tended to show 
it, did not correspond with the copy in the hands of the defendant’s 
attorneys. The exception is No. 14, and was taken to evidence which, 
connected with other evidence, tended to prove the entire policy, and the 
defendant gets nothing from its claim of error in this matter. Exception 
16 is not briefed and is therefore waived. Exception 25 was of the same 
character as 14. 

[11] The plaintiff called a witness, who testified that he was a 
special agent of the defendant to adjust losses, and that he and special 
agents of other companies, that had insurance on the same property of 
the plaintiff, met the plaintiff’s president after the fire to discuss questions 
about the fire and the policies. He said the policy in question was a fire 
insurance policy insuring against loss by fire. Exception 17 is to his being 
permitted to say this. He also said that he understood the policy was 
for one year. Exception 18 goes on the ground that it was error to 
receive this last statement. The grounds of exceptions 17 and 18 were 
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stated to be that the witness was construing the policy, and that the 
policy was the best evidence. But if there was any technical error in 
this matter it became absolutely harmless in view-of later developments 
in the case. 2 

[12] One Milholland, the plaintiff’s foreman, described the size and 
construction of the veneer mill, which the plaintiff claimed was covered 
by the insurance, and estimated its value with its piping and fixtures as 
$10,000 at the time of the fire. The defendant’s exception 19 is to the 
admission of this testimony, and, so far as any objection to it was pointed 
out, it was based upon the fact that the defendant conceded that the 
plaintiff had a veneer mill there, and that it was worth as much as the 
amount of the policy, meaning, we suppose, this one policy. Whatever 
we may think of the concession, it was no legal barrier to evidence. 

[13] Some parts of the description given by the witness tended, 
in connection with other evidence, to identify the veneer mill as property 
covered by the insurance policy in question. As to the valuation the 
defendant now says it was shown piecemeal, contrary to the views 
expressed in the Ide v. Boston & Maine Railroad, 83 Vt. 66, 101, 74 
Atl. 401. But it was not shown piecemeal, for the witness did not 
testify to the value of any of its parts or timbers; but, having testified 
to his knowledge of it, he gave only his estimate of its value as an 
entity. 

¢ [14, 15] The policy contained the general provision that it should 

be void, if the subject of insurance be a manufacturing establishment, 
and it be operated in whole or in part at night later than 10 o'clock. 
The plaintiff's evidence tended to show that in the operation of the 
veneer mill in the daytime from 30 to 35 hands were employed, but 
that in order to run the mill at all it was necessary to run the dryer, 
the vats where the logs were steamed, the dynamo, and the electric 
light system through the night, and that 3 or 4 hands had to be employed 
at night for these purposes, and that at the time of the fire there 
was no operation of the mill in any other sense. The plaintiff’s evidence 
further tended to show that some time in September or October, 1907, 
the local agent of the insurance company, the agent who wrote the in- 
surance in question, came to the plaintiff’s property at East Haven 
and made a thorough examination of the veneer mill, went all over 
it, talked with the manager about it, saw the drying machine, asked 
how late at night it was run, was.told that it was run nights, that 
the veneer mill couldn’t be run if the dryers were shut down at night. 
The witness also testified that the insurance agent was shown the vats 
in which logs were boiled, and was told that they were operated at 
night, how the steam was furnished them, and that the veneer mill 
could not be operated without the vats were run all night. 

The defendant’s exceptions 20, 21, 22, 23, 28, 29, and 30 relate to 
the reception of this testimony as to way the mill was run and the 
knowledge that the insurance agent had of the veneer mill, and the 
way it was run and had to be run at a time five or six months before 
the policy in question was issued and while the agent’s principal was 
an insurer of this mill, as there was evidence tending to show. 

The agent’s knowledge was the knowledge of the insurance com- 
pany, and its knowledge of the mill and the way it was run and had 
to be run was an aid in the construction to be given to the clause in 
the policy, subsequently written by this agent, relating to the running 
of the “mill” after 10 o’clock at night. The policy contemplated that 
the mill should be operated, and the evidence was admissible. 

The plaintiff under objection and exception introduced evidence 
to the effect that the sawmill was worth from $500 to $1,000. 

[16] The mill insured carried insurance placed by Ranney to the 
amount of about $10,000. In view of the knowledge which the de- 
fendant’s agent and the plaintiff had of the property, this was a cir- 
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cumstance which, in connection with other evidence, tended to show 
that the sawmill was not the property insured. This holding disposes 
of exceptions 24, 27, and 32. Exception 26 is not briefed. Exceptions 
31 and 33 relate to grounds of the defendant’s motion renewed at the 
close of the evidence and already considered. 

[17-19] Mr. Williams, the president of the plaintiff company, was 
called by the defendant, and in cross-examination, under objection and 
exception, testified that after the fire he telephoned to Mr. Pierce, telling 
him that the miil had burned. 

It appears by the transcript that on direct examination he test:fied 
to this telephone message and the substance of it, and it was not error 
to lét the cross-examiner inquire about the same matter. Exception 
34 relates to this matter, and also to the- form of a question on the 
ground that it was leading. But it is within the discretion of the trial 
court to allow leading questions. The defendant. called as a witness 
Williams, the president of the plaintiff’s company, and, in the course 
of his direct examination, asked him questions which drew out tes- 
timony that C. H. Pierce was an insurance agent at Northampton who 
was ordered to cover this “East Haven property” by~.insurance. In 
cross-examination the witness testified, without objection, that he never 
gave Pierce directions to place or procure insurance on the sawmill. 
This testimony, drawn out in part by the defendant and as to the 
rest given without objection by the defendant, necessarily amounted to 
testimony that the directions of the witness to Pierce had been to 
place insurance on the veneer mill and not on the sawmill. The cross- 
examiner proceeded, under objection and exception, to get the witness 
to say in terms that his only instructions to Pierce, about placing in- 
surance on the East Haven property, were to place insurance on the 
veneer mill property. Exceptions 35 and 36 relate to this testimony, 
which added nothing to what had, in effect, already been given by the 
same witness, and we are not, therefore, called on to consider the grounds 
of the exceptions. 

[20] In the examination of a witness called by it, the defendant 
had a certain paper marked for identification as “Exhibit 26.” In cross- 
examination counsel for the plaintiff, under objection and exception, 
elicited from the witness testimony to the effect that he had compared 
the typewritten parts of the exhibit with the corresponding parts of 
the lost policy sued on, and that they were the same. This was a part 
of the process already referred to by which the plaintiff proved the 
contents of the lost policy. The testimony was out of time, since it was 
not rebuttal, but it was within the discretion of the court to receive it. 
Since, in the end, there was no dispute about the policy and its terms, 
no time need be taken with this exception, which was No. 37. 

[21] Exception 38 was taken to the exclusion of two letters, exhibits 
33 and 34, offered by the defendant. The plaintiff, at some time before 
the letters were written, had selected one Bannister, a resident of Ver- 
mont, to look after its insurance here. One of the letters was dated 
July 27, 1908, and was from Bannister to Ranney, agent of the defendant 
and of numerous other companies, asking for the rates on the buildings 
of the plaintiff at East Haven. The other letter was the reply of Ranney 
to Bannister, dated July 28, 1908. It gave the rate on the veneer mill 
as 8 per cent. and the rate on the sawmill and boiler house as 7% per 
cent., the rate at which the policy in question was written. These letters 
were written after the date of the policy in question, but the defendant’s 
evidence tended to show that the rates mentioned had been fixed before 
the policy in question was written, and that the plaintiff had knowledge 
of the rates, and had accepted a rebate in consequence, and the information 
obtained by Bannister from a source of his own seeking tended to show 
that the rates on the East Haven property, as charged prior to the issuance 
of the policy in question, had continued without further change down to and 
past the time when that policy was issued. The plaintiff here suggests that 
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the letter of Ranney to Bannister was inadmissible as a self-serving decla- 
ration on the part of the defendant, but we do not think it was obnoxious 
to the rule regarding such declarations, and these letters in connection with 
the amount of the insurance and the premium must have convinced 
the jury that the policy was written at the rate which the insurance 
exchange had made upon the boiler and sawmill, and not upon the 
veneer mill. The letters were important and should have been received 
and their exclusion requires a reversal. But as we have, in Substance, 
already said, in considering the defendant’s motion for a verdict, the 
defendant had a legal right to depart from the rating on the veneer 
mill, and write a policy thereon at a lower rate, and the probability 
or improbability of its doing so was for the jury to consider. 

In the statement of matters introductory to exception 39 some 
of the testimony as to rating is recited in the bill, but that exception 
is not briefed and is therefore waived. 

One Silsby, who formerly owned the East Haven mill property 
consisting, as he said, of 8,000 acres of land and the sawmill, estimated 
the value of sawmill at $10,000. 

During the plaintiff’s cross-examination, several objections were 
made and exceptions taken. The exceptions are grouped as exception 40. 

One objection was on the ground of immateriality merely, and for 
the other objections no ground was stated. It is enough to say that 
the inquiries objected to were within the reasonable latitude allowable 
in cross-examination. 

[22] Exception 41 was to the admission of the testimony of one 
Donahue, called by the plaintiff in rebuttal, who testified that on March 
28, 1906, the date of the first policy, the frame of the veneer mill was 
up and boarded and covered in; that the roofing was on the main part 
of the mill; that the machinery of the mill was practically all in; that 
a walk from the veneer mill to the boiler room was then built, and, 
as he thought, covered. This and other like testimony was taken under 
objection and exception on the ground that it was not rebuttal. But 
the court ruled, as matter of law, that it was, and in this ruling the 
court was right. The plaintiff in its opening had not gone back of the 
date of the policy in suit, March 28, 1908, and it was no necessary part 
of the plaintiff’s opening case to do so. 

If one who brings suit on an insurance policy complete in itself 
must, if it is what is commonly called a “renewal” policy, go back in 
his opening case to the situation that existed when the first policy in 
the line of policies was issued, it might not infrequently be the case 
that one would be obliged in his opening to go back not 1, 2, or 3 years, 
but 30 or more; that is, to a time in the remote past when he first 
got his house or other buildings insured. The evidence under consid- 
eration was in rebuttal of testimony introduced by the defendant, as the 
transcript, referred to as to this exception, shows. 

[23] Several other witnesses called by the plaintiff in rebuttal gave 
testimony much the same as that just referred to as given by Donahue. 
It also came in under objection and exception on the ground that it 
was not properly rebutting testimony. The disposition of the exception 
relating to Donahue’s testimony disposes also of the exceptions re- 
lating to the testimony of these witnesses. These are exceptions 
42, 43, 51, 52, 53, and 54 Exception 44 is not briefed. It re- 
lated to the putting in of a new boiler, which the witness on the 
stand testified was put in about September 1, 1907. Exception 45 was 
to a ruling, as a matter of law, permitting the witness to testify that 
the new boiler was in on the occasion when Crawford Ranney was there, 
as testified to by the witness and already referred to herein. The 
objection to the testimony was that it was not rebuttal; that the de- 
fendant had put in no evidence on the subject. 

The witness had testified that the boiler referred to was put in 
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about September 1, 1907, and in his testimony given early in the case 
had tesitfied that Ranney was there, as he thought in the latter part 
of September or in October, 1907. Therefore so far as the testimony 
of this witness was concerned what was put in under the objection and 
exception now under consideratién amounted to little, if anything, more 
than testimony that September Ist preceded the latter part of September 
and October. Furthermore, without objection and exception, the witness 
was allowed to proceed to testify that this boiler was shown to Ranney 
when he was there. The transcript is vouched on the question of whether 
the evidence, taken under objection and exception, was properly rebuttal, 
a matter about which counsel are sharply at issue; but we have said 
enough to show that the question is of no consequence, and that if the 
court was wrong its error was entirely harmless. 

Exceptions 46 and 47 were taken to the admission of evidence in the 
order of rebuttal testimony which the defendant claimed was not of 
that character. But as to the character of this evidence the court did 
not undertake to rule as matter of law, and it is to be taken that the 
evidence was received when it was, as matter of discretion. Therefore 
no error appears. Most of the testimony of Milholland as to the de- 
scription and plan of the property to be insured, given by him to Ranney 
when the first policy was written, in 1906, came in under objection and 
exception, the exceptions taken being Nos. 48, 49, and 50. Exceptions 
48 and 50 are not briefed, and therefore are waived. Exception 40 
related to the part of this testimony as to the talk with Ranney and 
the diagram drawn for him. 

The only ground of this exception argued here is that the testimony 
was not rebuttal. But such it clearly was in view of letters introduced 
by the defendant as exhibits. 

We have thus far taken notice of the defendant’s exceptions - up 
to exception 55. Exceptions 55 to 67, inclusive, relate to the nonwaiver 
agreement, and the waiver of proof of loss notwithstanding questions 
which we have already considered sufficiently. Exception 56 does not 
appear to be briefed. Exceptions 68 and 69 are not briefed. Exception 
70 relates to the overruling of the defendant’s motion for a Verdict 
made at the close of the evidence. Exceptions 71 to 80, inclusive, were 
to remarks in argument by counsel for the plaintiff. Some of these 
remarks were withdrawn. Some related to the course of the trial 
as it had appeared. Some rather weak inferences the jury was asked 
to draw from the evidence, but an argument does not need to be strong 
to make it admissible. We are not satisfied that the defendant was 
prejudiced by anything said in argument. Of these exceptions, No. 75 
is not briefed. 

Exceptions 81, 82, 83, and 84 were to the failure of the court to 
comply with certain requests of the defendant. Exception 81 is not 
briefed. Exception 82 was sufficiently complied with. Exception 83 
related to the necessity of a meeting of minds of the agents of the 
respective corporations so that both intended the policy to insure the 
same property. The charge as to such necessity taken as a whole was 
sound and emphatic. The request laid undue emphasis on one letter 
of Pierce to Ranney, for that was but a piece of evidence which the 
defendant was not entitled, as matter of law, to have singled out for 
special comment. Exception 84 was to a request at variance with the 
request covered by exception 82, in that the former asked the jury. to 
consider the change in rates and the rebate, circumstances which a strict 
compliance with the latter would have excluded. The exception &4 
proceeded with a proposition as to the necessity of a meeting of minds, 
and the defendant was not entitled to a reiteration on that subject, 
and so the request in any view was faulty. 

Exceptions 85, 86, 87, 88, 90, 91, 92, and 93 were to the charge as 
given in certain particulars. Exception 85 was to a statement as to 
the interest of the bank. We have already, in effect, considered the 
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propriety of such a statement. It was not error to make it. Exceptions 
and 87, in effect, complain of the submission to the jury at all of 
the question of whether the “mill” was run after 10 o’clock at night, 
and of the matter of proof of loss. But both questions were for the 
jury. These matters have been sufficiently discussed. Exception 88 was 
to a part of the charge making the knowledge of the defendant’s agent, 
at the time of the writing of the policies, the knowledge of the defendant 
itself. The ground of the exception was that there was no evidence 
making such knowledge material. But it is enough to say that the ex- 
ception was not well grounded. Exception 89 was based upon a mis- 
apprehension of what the court had said, and no time need be taken 
with that. Exception 90 recurs to the running of the “mill” after 10 
o’clock at night. It assumes that the court had charged that the 10 o’clock 
at night provision of the policy was abrogated by the mere visit of 
the defendant’s agent to the plaintiff’s plant. But this is far from 
being what the court had charged, and the exception does not avail. 
Exceptions 91 and 92 again assert the claim that the policy was void 
because of want of proof of loss. This question need not be again 
considered. Exception 93 does not appear to be briefed. Anyway it 
was unsound. It asserted that the plaintiff must show by means of 
them a fair balance of proof that the policy covered the veneer mill. 


[24] The jury after retiring requested to be furnished with the 
policy, and it was furnished them by order of court. Counsel for the 
defendant then insisted that the jury should also be furnished with 
the correspondence and exhibits leading up to the execution of the con- 
tract. This the court declined to do in its discretion at that time, and 
the defendant took an exception, which is No. 94. The court acted 
within its discretion, and the defendant has nothing here to complain of. 

Our disposal of some of the assignments of error has been some- 
what summary, but in view of their number their treatment is -salutary. 
Reference is made to the remarks of Judge Veazey in Melendy v. 
Bradford, 56 Vt. 148, when he reflected upon the possibilities growing 
out of shorthand reporting, and to the remarks of the court in Hooker 
v. Hooker, 88 Vt. 335, 352, 92 Atl. 443. The Supreme Court of the 
United States has expressed itself well and emphatically in this regard 
in Phillips v. Seymour, 91 U. S. 646, 648, 23 L. Ed. 341, and in. Central 
ro Ry. Co._v. White, 238, U. S. 507, 35 Sup, Ct. 865, 59 L. Ed. 
1433, Ann. Cas. 1916B, 252, at the outset of the opinion. A perusal 
of the current English Reports is also commended. 


Judgment reversed, and cause remanded. 


LUTGE v. DUBUQUE FIRE & MARINE INS. CO. (Civ. 2716,)* 
(District Court of Appeal, First District, Division 2, California.) 


2. INSURANCE—FIRE INSURANCE—CANCELLATION OF POL- 
ICY—SUFFICIENCY OF EVIDENCE 


In action on fire policy, defended on aunt that policy had been 
canceled, and involving issue of whether the receipt signed by insured 
upon receiving payment for small loss which had occurred some time 
prior to the fire in question contained words, “Said policy is hereby 


*Decision rendered, April 15, 1919. Rehearing denied May 14, 1919; 
Denied by Supreme Court June 12, 1919. 181 Pac. Rep. 235. 
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surrendered for cancellation,” evidence held sufficient to support verdict 
for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 
Action by Richard Lutge against the Dubuque Fire & Marine In- 


surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Courtney L. Moore, Coogan & O’Connor, and Perry Evans, all of 
San Francisco, for appellant. 


Thos. A. Allan and-Geo. K. Ford, both of San Francisco, for 
respondent. 


BUSSEY v. GRANTHAM & SON. (No. 10186.)* 
(Court of Appeals of Georgia, Division No. 2.) 


2. INSURANCE—ACTION AGAINST ALLEGED AGENT OF UN- 
aries COMPANY—PENALTY—SUFFICIENCY OF 


The verdict for the plaintiff was unauthorized by the evidence. 
(For other cases, see Insurance, Dec. Dig. § 25.) 


Error from Superior Court, Calhoun County; Ws M. Harrell, Judge. 

Action by Grantham & Son against J. W. Bussey. Judgment for 
plaintiffs, motion for new trial overruled, and defendant brings error. 
Reversed. 


C. J. Taylor, of Morgan, for plaintiff in error. 
E. L. Smith, of Edison, for defendants in error. 


“*Decision rendered, May 7, 1919. 99 S. E. Rep. 236. Syllabus by the 
Court, 


DABNEY v. CONNECTICUT FIRE INS, CO. (No. 22144.)* 
(Supreme Court of Kansas.) 


1. INSURANCE—FIRE INSURANCE—CHANGE OF POSSESSION 

—LIVE STOCK. 

The placing of cattle in the possession of commission merchants 
at a stockyards exchange to be sold on commission, and which were 
destroyed by fire before a sale was effected, is not such a change of 
possession as will avoid a contract of insurance wherein it was provided 


*Decision rendered, May 10, 1919. 180 Pac. Rep. 784. Syllabus by the 
Court. 
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that, if there was a change of title or possession of the cattle without 
the agreement of the insurer, the policy would be void. 


(For other cases, see Insurance, Dec. Dig. § 329.) 


2. INSURANCE—FIRE INSURANCE—OTHER INSURANCE. 

A provision in the policy that, if the insured shall make or procure 
any other contract of insurance without the consent of the insurer, it 
will operate to avoid the policy, is not violated, where the stockyards 
exchange. to which the cattle were shipped had procured insurance on 
all cattle brought into the yards, and of which policy the owner of the 
cattle had no knowledge. 


(For other cases, see Insuranc, Dec, Dig. § 336[2].) 


3. INSURANCE—FIRE INSURANCE—INCREASE OF RISK—SHIP- 
MENT OF LIVE STOCK TO STOCKYARDS “ANYWHERE.” 


Another provision of the policy to the effect that the insurer shall 
not be liable for loss or damage caused by fire, if without the consent 
of the insurer the risk be increased by any means within the knowledge 
of the insured, was not violated by the shipment of the cattle from the 
pastures to the stockyards, since a stipulation of the policy relating to 
location expressly provided that the insurance was to cover the cattle 
located “anywhere.” 


(For other cases, see Insurance, Dec. Dig. § 327.) 


Appeal from District Court, Montgomery County. 
Action by D. A. Dabney against the Connecticut Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Seymour Edgerton, of Chicago, Ill, and John Bertenshaw, of In- 
dependence, for appellant. 
J. B. Tomlinson, of Independence, for appellee. 


a 


NEW ORLEANS RY. & LIGHT CO. v. ATNA FIRE INS. CO. 
(No. 22088.) * 


(Supreme Court of Louisiana, ) 


1, INSURANCE—FIRE INSURANCE—LOSS WITHIN POLICY— 
BURDEN OF PROOF. 
The burden is on one suing to recover loss under a fire policy to show 
that the loss falls within the terms of the policy. 


(For- other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—FIRE INSURANCE—DAMAGE BY ELECTRIC- 
ITY—SUFFICIENCY OF EVIDENCE. 


Evidence held to show that damage to a railway and lighting com- 
pany’s generator was caused by the heat generated by an electrical short 
circuit producing a high-powered current, and not by fire in a wooden 
stairway and platform occupied by the lower half of the generator, to 
bring the damage within the fire policy in suit. 


(For other cases, see Insurance, Dec. Dig, § 665[4].) 


*Decision rendered, May 5, 1919. 81 S. Rep, 764. Syllabus by Edi- 
torial Staff. 
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Jud Appeal from Civil District Court, Parish of Orleans; Fred D. King, 
udge. ‘ 
Action by the New Orleans Railway & Light Company against the 
— Fire Insurance Company. From judgment for plaintiff, it appeals. 
rmed. 


Dart, Kernan & Dart, of New Orleans, for appellant. 
Howe, Fenner, Spencer & Cocke, of New Orleans, for appellee. 


LAGDEN v. CONCORDIA MUT. #IRE INS. CO, OF BAY, SAGI- 
NAW, AND ARENAC COUNTIES. (No. 4.)* 


(Supreme Court of Michigan.) 


INSURANCE—FIRE INSURANCE—ACTION ON POLICY—EVI- 

DENCE—DIRECTING VERDICT. 

In an action against an insurance company to recover for a fire loss, 
evidence as shown by record held to require a directed verdict for plain- 
tiff; defendant not having sustained the burden of proving plaintiff’s 
breach of the policy by nonpayment of assessments or by taking out 
additional insurance without notice (Pub. Acts 1911, No. 128). 


(For other cases, see Insurance, Dec. Dig. § 668[4, 8].) 


Error to Circuit Court, Bay County; Samuel G. Houghton, Judge. 
Action by Harry T. Lagden against the Concordia Mutual Fire In- 
surance Company of Bay, Saginaw, and Arenac Counties. Judgment for 
defendant, and plaintiff brings error. Reversed, and new trial ordered. 


Argued before Bird, C. J., and Ostrander, Moore, Steere, Brooke, 
Fellows, Stone, and Kuhn, JJ 


Kinnane, Black & Leibrand, of Bay City, for appellant. 
Curtis E. Pierce, of Bay City, for appellee. 


*Decision rendered, May 29, 1919. 172 N. W. Rep. 396. 


UNITED MUT. FIRE INS. CO v, TALLEY. (No. 6086.)* 
(Court of Civil Appeals of Texas.) 


1. INSURANCE—ACTIONS—ALLEGATIONS AS TO’LOSS AND 
CAUSE THEREOF. 


In action upon a fire policy on household furniture and goods, a 
petition alleging that the dwelling in which such property was located 
was totally destroyed by fire, and that proof of loss of such property 

*Decision rendered, April 30, 1919. 211 S. W. Rep. 653. 
Vol. LIV—14. 
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was thereafter furnished insurer, was sufficient, as against general de- 
murrer, to show destruction by fire of the goods insured. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—PLEADING—ALLEGATION AS TO CORPO- 
RATE CHARACTER OF INSURER—“MUTUAL CHARTERED 
COMPANY”. 

In action against an insurance company, allegation that defendant 
was “a mutual chartered company doing business in the state” was, as 
against a general demurrer, a sufficient allegation of defendant’s cor- 
porate status, the words “mutual chartered company” ordinarily meaning 
an incorporated company. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
3. INSURANCE—SERVICE OF CITATION—SERVICE ON 
AGENT. . 


Return of service of citation, in an action against an insurance 
company, which shows a delivery in person to its local agent of a true 
copy of the writ, is sufficient to show service upon the company. 


(For other cases, see Insurance, Dec. Dig. § 626.) 


Error from McLennan County Court; Jas. P. Alexander, Judge. 


Action by E. K. Talley against the United Mutual Fire Insurance 
Company. From a judgment for plaintiff, defendant brings error. 
Affirmed. 


A. B. Wilson, of Houston, and Shurtleff & Cummings, of Waco, for 
plaintiff in error. 


Alva Bryan and W. B. Carrington, both of Waco, for defendant 
in error. 


lg RE ee 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN,., v. 
HUMPHREYS et at. (No. 7707.)* 


(Court of Civil Appeals of Texas. Galveston.) 
2. INSURANCE—FIRE INSURANCE—EXAMINATION OF IN- 
SURED. 


Where fire policy provided for examination of insured: under oath 
by insurer’s representative, and insured, upon being notified by insurer 
to appear for examination at office of insurer’s agent, only a few city 
blocks distant from her residence, failed to appear and submit to ex- 
amination, as required by policy, insured could not recover upon policy. 

(For other cases, see Insurance, Dec. Dig. § 548.) 


Appeal from District Court, Galveston County; Robt. G. Street, 
Judge. 

Action by Julia C. Humphreys and others against the National Fire 
Insurance Company of Hartford, Conn. Judgment for plaintiffs, and 
defendant appeals. Reversed and rendered. 


Mart H. Royston, of Galveston, for appellant. 
Marsene Johnson, Elmo Johnson, Roy Johnson, and Marsene John- 
son, Jr., all of Galveston, for appellees. 


*Decision rendered, April 7, 1919. Rehearing Denied May 1, 1919. 211 
S. W. Rep. 811, 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF CALIFORNIA. 


KELLNER 
v. 
TRAVELERS’ INS. CO., HARTFORD, CONN. (L. A. 4953.)* 


3. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH 
—EVIDENCE. 
In an action on an accident policy for death, evidence held to warrant 
__—— “7 death resulted wholly or partly from pathological condition 
of deceased. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—ACCIDENT INSURANCE. 


In an action on an accident policy, under which insurer was not 
responsible for the result of injuries resulting wholly or partly from 
disease in any form, the court properly refused to instruct that, if the 
jury believed a fall was the “sole and only direct cause” of death, they 
must find for plaintiff, notwithstanding a further belief that deceased 
had a hernia, provided they should further find that deceased “would 
not have died at the time, under the circumstances, and in the manner 
he did die had it not been for said accident and fall,” as under such a 
policy it is not true that every accident which shortens an insured’s life 
may be the basis for recovery. 


(For other cases, see Insurance, Dec. Dig. § 454.) 


5. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH 
—BURDEN OF PROOF. 


In an action on an accident policy under which insurer was not 
responsible for the result of injuries resulting wholly or partly from 
disease in any form, the absence of disease contributing to death was as 
much a part of the plaintiff’s case as an affirmative showing of the oc- 
currence of an accident producing injury and of death following such 
injury, although insurer alleged in its answer that deceased was at the 
time of the accident in a diseased condition, and that disease proximately 
contributed to his death. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Department 2. 

Appeal from Superior Court, Los Angeles County; Chas. Monroe, 
Judge. 

Action by Mary W. Kellner against the Travelers Insurance Com- 
pany, Hartford, Conn. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


W. W. Hindman, of Los Angeles, for appellant. 
O’Melveny, Stevens & Millikin, and Walter K. Tuller, all of Los 


Angeles, for respondent. 


*Decision rendered, May 7, 1919. 181 Pac. Rep. 61. 
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Me vin, J. Plaintiff sued to recover for the death of her husband 
under a policy of accident insurance issued by defendant. Trial by jury 
resulted in a judgment for defendant, and plaintiff appeals therefrom. 

The policy contained a provision that defendant would pay $10,000 
for death of the assured “resulting from bodily injuries, effected directly 
and independently of all other causes, through external, violent, and 
accidental means.” There was a further stipulation that, if any loss 
should be caused by hernia, the company would pay one-half of the 
amount. There was another provision in the policy as follows: 

“This insurance shall not cover injuries, fatal or nonfatal, resulting 
wholly or partly from * * * disease in any form.” 

The complaint contained an averment that on a specified day Mr. 
Kellner’s feet accidentally slipped from under him, causing him to fall 
violently to the floor of a room in his home, and that the accident and 
” “independent of all other causes,” produced the death of Ernest F. 

ellner. 

Regarding the fall, Mrs. Kellner testified, in part, as follows: 

“I was writing letters that Mr. Kellner dictated to me, and he said 
he wanted to do a little writing for himself, and he took the ink bottle 
and writing materials and went into another room, where the light was 
better for him, to do some writing for himself, and as he went in there 
he fell, stumbled on the rug and fell. I was in the room that he left, 
but when I heard the fall I started; when I got into the other room he 
was just getting up. I found the things on the floor, and the ink on the 
floor, and of course I first wanted to see his clothes, and wipe the ink 
from his clothes, but there was none on his clothes, but it was all over 
the floor and on the rug.” 

[1] The rug was offered in evidence and refused a place on the 
files of the court, but counsel was permitted to exhibit it to the jury and 
to ask Mrs. Kellner questions about it. As respondent offered on testi- 
mony regarding the fall, we cannot say that the ruling of the court deny- 
ing formal admission of the rug was prejudicially erroneous. The whole 
theory of the defense was that the fall was a fact, but that other causes 
existing at that time contributed to Mr. Kellner’s death. 


[2] Dr. Thomas, while on the stand, testified: “They said he 
stumbled over a rug.” By the word “they” he doubtless meant members 
of the family of the patient: During the argument counsel for plaintiff 
sought to tell the jury that members of Mr. Kellner’s family had said 
to Dr. Thomas in the presence of Mr. Kellner that the latter had 
stumbled over a rug and had fallen. The court, upon objection being 
made, checked counsel, said there was no such testimony, and instructed 
the jury to pay no attention to counsel’s understanding upon the subject. 
This is denounced as erroneous, but we find nothing in the evidence to 
justify the conclusion that the statement made to the doctor was in his 
patient’s presence. The record therefore justifies the court’s action. 


Medical witnesses testified regarding the cause of death. The history 
of the case as related by Mr. Kellner’s physician was, in brief, that of a 
man who had suffered an operation for appendicitis, followed by the de- 
velopment of a hernia, for the relief of which another operation was per- 
formed, after which a third operation became necessary for the removal 
of threads which had been used in closing the former wound. Dr. Thomas 
testified that his patient did not have hernia after the last-mentioned 
operation. Shortly before his death, however, Mr. Kellner went to the 
doctor’s office, and the latter found “a slight bulge of the wound,” but 
not what he called a hernia. It was the belief of the physician, however, 
that there was weakness of the abdominal wall at the site of the in- 
cisions, but not a distinct hernia. The day following Mr. Kellner’s fall 
Dr. Thomas was called to see him. The medical man found the patient 
in bed, very ill, vomiting, and suffering great pain. On examination of 
the patient’s abdomen there was found considerable discoloration and 
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protrusion, and an operation was ordered. A cut was made at the site 
of the former incision, and it was found that five or six feet of in- 
testines protruded through an opening in the abdominal wall. There was 
discoloration, and protruding part was surrounded by dark fluid, and there 
were evidences of the beginning of peritonitis. Mr. Kellner died that 
night. Concerning the cause of death the doctor said: 


“My opinion is that the fall caused a large quantity of gut to be 
forced out through the weak spot in the abdominal wall, and became 
strangulated, and that he died as a result of that strangulation.” 


[3] Other medical experts gave it as their opinion that under the 
statement of Dr. Thomas there must have been a hernia sac existing 
before the time of the accident, and that the fall alone could not have 
produced the result observed at the time of the last operation without 
the previous existence of a pathological condition. We cannot say that 
upon such conflicting evidence the verdict and judgment were not prop- 
erly based upon that part of the evidence favorable to the defendant. 


[4] Appellant attacks certain rulings with reference to giving and 
refusing instructions. One offered by the plaintiff, if given, would have 
informed the jurors that, if they believed the fall was the “sole and only 
direct cause” of Mr. Kellner’s death, they must find for the plaintiff, 
notwithstanding a further belief that in previous years deceased may 
have had a reducible hernia, provided they should further find that “said 
Ernest F. Kellner would not have died at the time, under the circum- 
stances, and in the manner he did die had it not been for said accident 
and fall.” The proposed instruction did not properly declare the law. 
Under the terms of the policy the defendant was not responsible for 
the result of injuries resulting wholly or partly from disease in any form. 
The last part of the offered instruction would ignore this part of the 
contract and make the criterion of recovery the shortening by the accident 
of the life of a person assured without any reference to the possible 
concurrence of disease in producing death. 

The court correctly instructed the jury that there could be no recovery 
under the policy for death caused partly by disease and partly by acci- 
dental injury. The court also gave to the jury the following instruction: 

“If, however, the plaintiff in this case has established by a pre- 
ponderance of the evidence not only the fact of the accidental injury, 
but the sufficiency thereof to cause death, independently of other causes, 
and the testimony in reference to pre-existing disease failed to establish 
such disease as indirect or contributory cause of death, then the plaintiff 
can recover.” 

This instructior correctly states the law on the subject discussed. 
Opposition to it is based upon the theory that any accident which shortens 
an insured man’s life may be the basis of recovery. This is not a tenable 
theory. Maryland Casualty Co. v. Morrow, 213 Fed. 599, 130 C. C. A. 
179, 52 L. R. A. (N. S.) 1213. In the opinion in Clarke v. New Amster- 
dam Casualty Co., 179 Pac. 195, the Morrow Case is cited as typical of 
many authorities to the same effect and is approved. 

[5] Plaintiff offered, and the court refused to give, an instruction the 
purport of which was that upon defendant rested the burden of proving 
that Mr. Kellner’s diseased physical condition contributed to or caused 
his death. It is contended that, since defendant alleged in its answer that 
deceased was at the time of the accident in a diseased condition, and that 
disease proximately contributed to death, such allegation must be proven 
by defendant by a preponderance of evidence. Whatever may be the 
rule in other jurisdictions, the law is well settled in California adversely 
to plaintiff’s contention. Rock v. Travelers’ Insurance Co., 172 Cal. 462, 
156 Pac. 1029, L. R. A. 1916E, 1196; Price v. Occidental ‘Life Ins. Co. 
169 Cal. 800, 147 Pac. 1175. The ‘absence of disease contributing to 
death was as much a part of the plaintiff’s case under the contract, as 
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the affirmative showing of the occurrence of an accident producing injury 
and of death following such injury. Travelers’ Insurance Co. v. Selden, 
78 Fed. 285, 24 C. C. A. 92. 

The judgment is affirmed. 

We concur: Lennon, J.; Wilbur, jl. 


SUPREME COURT OF IOWA. 


ROWE 
Vv. 
UNITED COMMERCIAL TRAVELERS’ ASS’N. (No. 32686.)* 


2. INSURANCE—ACCIDENT INSURANCE—VOLUNTARY EX- 


PQSURE TO DANGER—INSURED’S DRIVING MOTORCAR 
AT UNSAFE RATE. 


In an action upon an accident policy, insured’s driving a motorcar 
at high, unsafe rate of speed, or in a manner justly to convict him of 
negligence, does not as a matter of law deprive the disaster which he 
suffered from the breaking of a_ wheel of its accidental character, nor 
does it conclusively negative a finding that his injury and death were 
occasioned by accidental means. 


(For other cases, see Insuance, Dec. Dig. § 668[11].) 


3. INSURANCE—“ACCIDENT” — RESULT NOT REASONA- 
BLY ANTICIPATED, 


If the injury to insured resulted in some greater or less degree from 
his own acts, and the evidence be such that the jury may fairly find 
that he did not and could not have reasonably anticipated such result, 
and did not intend -to produce it, the injury resulted from an accident 
within the meaning of an accident policy, and was caused by accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


4. INSURANCE—ACCIDENT INSURANCE—ACQIDENTAL 
DEATH—QUESTION FOR JURY. 


In an action by insured’s widow upon an accident policy, proved and 
admitted facts and circumstances held such that the court could not have 
properly directed a verdict for insurer on the theory of an entire failure 
of proof of the accidental character of insured’s death, or the accidental 
means thereof. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
6. INSURANCE—ACCIDENT INSURANCE—ACT NOT DANGER- 
OUS PER SE. 


An intentional act of insured not dangerous per se, and not intended 
or expected to be attended with injurious results to the actor, may by 
some unforeseen, unexpected, and unusual contingency become the acci- 
dental means of injury to insured within the meaning of an accident 


*Decision rendered, May 21, 1919. 172 N. W. Rep. 454. 
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policy, so as to warrant a finding that an injury was produced by external, 
violent, and accidental means. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


7. INSURANCE—ACCIDENT INSURANCE—VOLUNTARY  EX- 

POSURE TO DANGER—QUESTION FOR JURY. 

In an action by insured’s widow upon an accident policy to recover 
for insured’s death resulting from a wreck of an automobile which he 
was driving, evidence as to such death resulting from insured’s voluntary 
exposure to danger in a manner to void contract of insurance held a 
question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


8, INSURANCE—ACCIDENT INSURANCE—DEFENSE OF VOL- 

UNTARY EXPOSURE—BURDEN OF PROOF. 

In an action upon an accident policy, the burden is upon the defendant 
insurer to establish by a prepondenance of the evidence the affirmative 
defense that insured’s death resulted from voluntary exposure to danger 
in violation of the policy, and is not satisfied by showing insured‘s negli- ° 
gence merely, or that but for his negligence he would not have been 
injured, but he must be shown to have known and appreciated the danger, 
or the risk must have been so apparent that as an ordinarily reasonable 
man he must have appreciated it, and with that knowledge have inten- 
tionally taken such risk. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


9. INSURANCE—ACCIDENT INSURANCE—VIOLATION OF 

LAW—QUESTION FOR JURY. 

In an action upon an accident policy, evidence on question whether 
the injury and death of the insured was the result of insured’s violation 
of law held to raise such a conflict as to entitle defendant to have the 
matter submitted to the jury. 


(For other cases, see Insuance, Dec. Dig. § 668[11].) 


11. ee a INSURANCE— VIOLATION OF 


Code Supp. 1913, §§ 1571m19-1571m22, 1571m27, limiting the speed of 
motor vehicles and providing penalty for violation thereof, is a law within 
the meaning of the provisions of an accident insurance policy that “the 
benefits under this article shall not extend to or cover any death or 
disability or loss resulting from the violation of any law,” so that, if 
insured’s death “resulted from” violation of such law, there can be no 
recovery of benefits. 


(For other cases, see Insurance, Dec. Dig, § 462.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Law.) 
12. INSURANCE—ACCIDENT INSURANCE—INSURED’S VIOLA- 
TION OF MOTOR SPEED LAW—PROXIMATE CAUSE. 


The mere driving of an automobile at a high rate of speed is not 
per se a violation of the statute (Code Supp. 1913, §§ 1571m19-1571m22, 
1571m27), since speed in excess of specified limit is only presumptive 
evidence of want of due care, and to be a defense to an action upon an 
accident insurance policy, which excludes the insurer from liability for 
death resulting from violation of law, it must be shown, in addition to 
such violation, that the injury and death were caused thereby. 


(For other cases, see Insurance, Dec. Dig. § 462.) 
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13. INSURANCE—CONSTRUCTION OF CONTRACT—QUES- 
TIONS OF FACT AND LAW. 


Although there may be cases where the meaning and intent of the 
parties to an insurance contract because of ambiguity or uncertainty 
raise questions of fact for the jury, yet pure questions of construction 
and interpretation to be determined from the terms themselves are for the 
court alone. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from District Court, Polk County; Lawrence De Graff, 
Judge. 

Action at law to recover upon a certificate of accident insurance 
issued by the defendant Association to Ted Thomas Rowe. There was a 
verdict and judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


John A. Millener, of Columbus, Ohio, and Sullivan & Sullivan, of 
Des Moines, for appellee. 
Miller & Wallingford, of Des Moines, for appellee. 


Weaver, J. Ted Thomas Rowe was a member in good standing 
of the defendant accident association, and his wife, who is the plaintiff 
in this action, was his duly appointed beneficiary. On June 26, 1916, 
while the insured was driving an automobile on the streets of the city 
of Des Moines, the vehicle was broken down or upset, and he was 
instantly killed. This action was brought to recover the indemnity pro- 
vided for in the insurance contract. The defendant denies liability, alleg- 
ing that the death of Rowe was not caused by accidental means within 
the meaning and intent of the contract. The defendant further alleges 
affirmatively that by the terms of the contract the benefits of the insur- 
ance “do not cover or extend to any death, disability, or loss resulting 
from violation of any law, or from voluntary exposure to danger,” and 
that the indemnity is not payable in any case “unless external, violent, 
and accidental means producing bodily injuries are the sole and only 
cause of the death, disability, or loss.” It further avers that the death of 
Rowe “was caused through violation of law and voluntary exposure to 
danger,” and did not result “from bodily injuries through external, vio- 
lent, and accidental means as the proximate sole and only cause.” No 
fact or circumstance constituting the alleged violation of law or the 
alleged voluntary exposure to danger is stated or specified in the pleading. 

The cause was tried to a jury. At the close of the testimony defend- 
ant moved for a directed verdict in its favor on the ground that plaintiff 
had failed to show the death of the insured from injuries by accidental 
means, and that it had been conclusively shown that his death resulted 
from voluntary exposure to danger, and from his violation of law in 
operating his automobile at an unlawful rate of speed. The motion was 
overruled, and, the cause being submitted to the jury, there was a verdict 
for plaintiff for the amount of the insurance. 


{1] I. There is room for serious doubt whether the answer which 
alleges voluntary exposure to danger and violation of law by the insured 
raises any issue for the jury. Strictly and properly speaking, it does no 
more than to state a conclusion of law without disclosing or averring any 
fact or facts from which that conclusion may be drawn; but, as the 
sufficiency of such answer does not appear to have been questioned upon 
the trial below, and the plea seems to have been treated by court and 
counsel as stating issuable matter, unless it be as to a city ordinance 
offered in evidence by the appellant, it will be so treated by us in disposing 
of this appeal. 


[2-4] II. Several propositions urged in argument may be sufficiently 
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considered in connection with the question whether under the evidence 
it can or ought to be said as a matter of law that there is no evidence 
to sustain a finding by the jury that Rowe’s death was caused by acci- 
dental means. 

The testimony shows without dispute that the deceased had an auto- 
mobile which he was accustomed to drive about the city and was well 
acquainted with the streets in the neighborhood where his death occurred. 
About 6 o’clock in the afternoon of June 26, 1916, accompanied by a 
neighbor, one Fisk, he started to drive the car from the business part of 
town to his home. Soon after starting they picked up two young women. 
The car was provided with but two seats into which the four persons 
were quite compactly crowded. In this position they made their way to 
the northern limit of the city, where they turned back. Their course in 
returning led them from a street running north and south into one run- 
ning east and west, and either as they turned or soon after making the 
turn and straightening their course into the last-mentioned street, the 
car was capsized, Rowe was killed, and the other passengers received in- 
juries, of a minor character. It appears also that one of the wheels of 
the car was broken down; but whether such break was the cause or the 
effect of the overturn is not made entirely clear by the evidence, and the 
jury could have properly found the truth of either theory. 


If this were all which the evidence discloses, the objection that the 
injury to the deceased was not shown to have been caused by accidental 
means would be trivial and without merit. There was evidence, however, 
from which the jury might have found that the car was being driven at 
a high, if not a reckless, rate of speed, and that the collapse or overturn 
was the result of such imprudence, and it is the defendant’s tontention 
that this fact was conclusively. established, and that, if so, the injury 
resulting to the deceased cannot be said to have been occasioned by acci- 
dental means. But the record does not sustain appellant’s claim as to the 
conclusive character of the proof of the alleged fact, nor do we think 
the conclusion of law founded thereon is sustainable. The witnesses 
Fisk and one of the young women unite in the opinion that as they 
approached or turned the corner they were going at the rate of 35 to 40 
miles an hour. On cross-examination the young lady says that when they 
were approaching the corner, and at about the second telephone pole 
therefrom, Rowe pulled the emergency brake, and that they had turned 
the corner and were facing west before the breakdown. There was also 
evidence that soon after the accident both of these witnesses had said 
the car was not moving fast at that time. The other young woman does. 
not attempt to estimate the speed, but says that they had fully turned 
the corner and had moved 75 or 80 feet west before the collapse. There 
was also testimony that the car fell upon its side where it was poised for 
an appreciable moment before it turned fully over, and that it was not 
thrown into the ditch or gutter. Taking the entire showing, it cannot be 
said to appear without dispute that the car was being operated recklessly 
at the time of its collapse. Even if it should be true, as might well be 
found from the record, that the car as it came down from the north was 
being driven at a high or dangerous rate of speed, it was still open to the 
jury to find or believe that such speed had been reduced, and that the 
turn of the corner had been safely made, and that the overturn of the 
car was caused by the breaking of the wheel, or by something other than 
the rate of speed. 


But, passing for the present the questions of an alleged violation of 
the law and voluntary exposure to danger, it is yet true that driving the 
car at a high or unsafe rate of speed, or in a manner to justly convict 
the irisured of negligence, does not necessarily deprive the disaster which 
he suffered of its character as an accident, nor does it conclusively nega- 
tive a finding that his injury and death were occasioned by accidental 
means. Bohaker v. Insurance Co., 215 Mass. 32, 102 N. E. 342, 46 L. R. A. 
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(N. S.) 543; Lickleider v. Association, 166 N. W.-367; Hanley v. Fidelity, 
161 N. W. 114 If the injury to an insured person results in some greater 
or less degree from his own acts, and the evidence be such that the jury 
may fairly find that such result is one which he did not and could not 
have reasonably anticipated, and did not intend to produce, it is an 
accident, and is caused by accidental means; Jenkins v. Association, 147 
Iowa, 117, 124 N. W. 199, 30 L. R. A. (N. S.) 1181; Association v. 
Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653. 

It follows of necessity under the proved and admitted facts and 
circumstances that the court could not have properly directed a verdict 
for defendant on the theory of an entire failure of proof of the accidental 
character of Rowe’s death, or of the accidental means thereof. 

[5, 6] The court charged the jury in harmony with the appellant’s 
view of the law that for plaintiff to recover she must show both the 
accidental character and accidental means of the death of her husband; 
but exception is taken to the charge on the theory that the court did not 
properly or sufficiently define or explain to the jury the term “accidental 
means. 

The charge as given to the jury is not vulnerable to this criticism. 
The court did state the ultimate facts which must be found to justify 
a recovery in words almost, if not quite, identical with the appellant’s re- 
quest. It also defined to the jury the meaning of the word “accident,” 
and this, too, was practically in the language of the requests; but it 
declined to add to such definition a statement in these words, which we 
quote from counsel’s request: 

“If an injury or death is the result of a man’s intentional act, it is not 
an accident, but if, preceding the injury, something unforeseen, unex- 
pected, and unusual occurs which produced the injury, then the injury 
has resulted from accident or from accidental means. 

“A person may do a certain act the result of which may produce 
what is commonly called accidental injury or death, but the means are 
exactly what the man intended to use and did use and was prepared to 
use. The means were not accidental, but the result might be accidental.” 

It is of this ruling complaint is made. It will be seen, therefore, 
that upon final analysis of appellant’s objection it is directed not to any 
fault in the definition given, but rather to the refusal of the court to 
go further, and by way of illustration give to the jury an assumed state 
of facts in which bodily injury may not be an accident, or, if an accident, 
may not be caused by accidental means. 

The first and manifest answer to this objection is that, having prop- 
erly defined the terms, there is no reason or rule requiring the court as 
a matter of law to go further and define what is not an “accident” or 
what is not “accidental means.” In other words, having told the jury in 
general terms what the definition does include, it is not the duty of the 
court to set out by way of illustration or otherwise assumed specific 
instances which are not within the scope of the definition. To impose 
such duty upon the court would be to compel its entrance into a field 
without boundary or limit and divert the jury’s attention from the merits 
of the case on trial. The definition to the jury of terms which have 
acquired no restricted or technical meaning in law is something in which 
trial courts ordinarily and properly indulge but sparingly, for the jury 
may be presumed to know the general and proper significance and effect 
of words in common usage; and an attempt to restate such meaning in the 
learned phraseology of the lexicon is quite as apt to confuse as to instruct 
those to whom it is directed. The words “accident” and “accidental” are 
of most frequent use in ordinary conversation and in the reading of the 
average citizen, and it is certainly not error in the trial court to omit 
to define them with scientific precision to men.who may safely be pre- 
sumed to know their proper meaning and effect as understood by people 
generally as well as does the court or counsef. But the court in this case 
did not omit to define the terms, and, this having been done in harmony 
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with defendant’s request, it is not a sufficient ground for assignment of 
error that the court did not follow defendant farther and point out 
specific circumstances to which they would not be applicable. That the 
use of illustrations to emphasize an instruction may properly be indulged 
in in some circumstances need not be denied, but such expedient is always 
a matter of taste or discretion on the part of the court. Neither party can 
demand it as a right, and its omission is not error. 


It is to be said, moreover, that the request last above quoted does not 
state a correct rule of law, and its refusal may be justified on that ground 
alone. It is not the law, as broadly as there stated, that “if an injury or 
death is the result of a man’s intentional act, it is not an accident.” This 
subject has been too often and too thoroughly considered to make it 
necessary or proper to thresh the straw over again. That an intentional 
act, not per se dangerous, and not intended or expected to be attended 
with injurious results to the actor, may by some unforeseen, unexpected, 
or unusual contingency become the accidental means of injury to the 
actor, is too clearly demonstrated by common observation, by cofmmon 
experience, and by innumerable precedents to justify argument. 4 Cooley’s 
Briefs, 3156; Joyce on Insurance, 2863; Payne v. Association, 119 Iowa, 
342, 93 N. W. 361; Jenkins v. Association, 147 Iowa, 117, 124 N. W. 199, 
30 L. R. A. (N. S.) 1181; Lickleider v. Association, 166 N. W. 367; 
Hanley v. Fidelity, 161 N. W. 120; Association v. Smith, 85 Fed. 401, 29 
C. C. A. 223, 40 L. R. A. 653; Bohaker v. Insurance Co., 215 Mass. 32, 
102 N. E. 342, 46 L. R. A. (N. S.) 543. And see the second discussion of 
this subject in Budde v. Association, 169 N. W. 766, where it was also 
held that, where such unexpected, unintended and unnatural results occur, 
the jury may find therefrom, that the injury was produced by external, 
violent, and accidental means. : 


{7, 8] III. The court submitted to the jury the question whether 
the death of Rowe was the result of his voluntary exposure to danger, 
and the verdict returned indicates a finding of the jury that this defense 
has not been established. The instruction given to the jury with respect 
to this issue appears to be in accord with the precedents. The defense 
is an affirmative one, and the burden was upon the defendant to establish 
it by a preponderance of the evidence. The burden is not satisfied by 
showing that the deceased was negligent merely, or that but for his 
negligence he would not have been injured. Follis v. Association, 94 
Iowa, 439, 62 N. W. 807, 28 L. R. A. 78, 58 Am. St. Rep. 408; Payne v. 
Association, 119 Iowa, 342, 93 N. W. 361. He must have known and 
appreciated the danger, or the risk must have been so apparent that as an 
ordinarily reasonable man he must be held to have known and appreciated 
it, and with that knowledge have intentionally taken the risk. The act 
which brings him into danger may be voluntary, yet the exposure be 
involuntary. Burkhard v. Insurance Co., 102 Pa. 262, 48 Am. Rep. 205. 
If, for illustratiof we may suppose that the wheel of Rowe’s car had 
become out of repair and seriously weakened, and he was not aware of 
the defect, and that in attempting to speed up the car after slowing down 
for the turn around the corner the wheel gave way and brought about 
the driver’s injury and death, the act which increased the speed and 
brought the breaking strain upon the wheel may have been voluntary, but 
the exposure to the resulting danger was unintentional and involuntary; 
Correll v. Society, 139 Iowa, 36, 116 N. W. 1046, 130 Am. St. Rep. 294; 
Diddle v. Continental, 65 W, Va. 170, 63 S. E. 962, 22 L. R. A. (N. S.) 
779. The instruction given is within the rule of the authorities. Indeed, 
the appellant does not so much rely upon any misstatement of the law 
by the court as upon the proposition that deceased should be found as 
a matter_of law to have avoided his contract of insurance by a voluntary 
exposure to danger. It is sufficient to say, we think, that the question 
was one for the jury. , 


[9-11] IV. The court did not submit to the jury the question whether 
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the injury and death of the insured was the result of a violation of law 
upon his part, and error is assigned upon such failure. Here is the one 
serious question presented by the record. If this issue was in the case, 
and there was any evidence on which the jury might find for the defend- 
ant thereon, then the court could not properly ignore it in charging the 
jury. We have already said that. from the course of the trial below we 
are disposed to treat this issue, so far as it relates to a violation of 
statute, as if it had been properly pleaded in the answer. We are further 
of the view that the evidence thereon raised such a conflict as entitled 
defendant to have the matter submitted to the jury with proper instruc- 
tions, and that the court erred in holding otherwise. 

The course taken in argument indicates, however, the necessity of 
considering the law governing such issue in order to avoid misunder- 
standing and error on a retrial. It is the contention of the appellant 
that the deceased is shown to have violated the provisions of Code Sup- 
plement, §§ 1571m19-1571m22. Appellant also offered in evidence a city 
ordinance regulating the use and speed of motor vehicles on the streets 
of Des Moines, but plaintiff’s objections to the relevancy of the ordinance 
were sustained, and the offer was denied. As the ordinance was not 
pleaded, we are of the opinion that the objection was well taken, and 
there was no error in refusing its admittance, and we shall confine our 
attention to the effect of the statute above cited. It reads as follows: 

“Sec. 1571m19. Care and Prudence in Driving—Every person oper- 
ating a motor vehicle on the public highways of this state shall drive the 
same in a careful and prudent manner, and at a rate of speed so as not 
to endanger the property of another, or the life or limb of any person; 
provided, that a rate of speed in excess of twenty-five miles an hour 
shall be presumptive evidence of driving at a rate of speed which is not 
careful and prudent in case of injury to the person or property of 
another.” Section 20, chap. 72, Acts 34th G. A. 

“Sec. 1571m20. Except as herein otherwise provided, * * * the local 
authorities of cities and towns may limit by ordinance, rule or regulation 
the speed of motor vehicles on the public highways, such speed limitations 
not to be in any case less than one mile in six minutes, and the mainten- 
ance of a greater rate of speed for one-eighth of a mile shall be pre- 
sumptive evidence of driving at a rate of speed which is not careful 
and prudent.” Section 21, chap. 72, Acts 34th G. A. 

“Sec. 1571m22. Penalty for Failure to Use Care in Driving—The 
violation of any of the provisions of section twenty of this act shall con- 
stitute a misdemeanor punishable by a fine not exceeding one hundred 
dollars.” 

“Sec. 1571m27. Other Violations—Penalty—Any person violating 
any of the provisions of any section of this act for which violation no 
punishment has been specified shall be guilty of a misdemeanor punishable 
by a fine not exceeding twenty-five dollars.” 

The language of the insurance contract which Mpetiant relies upon 
as affording it exemption from‘liability to the plaintiff is that— 

“The benefits under this article shall not extend to or cover any 
death disability or loss resulting from the violation of any law.” 

The statute above quoted is a law within the meaning of the contract. 
It prescribes a duty for the violation of which a penalty is provided, and 
it follows of necessity from the agreement that, if Rowe violated this 
law, and his death “resulted from” such violation, then there can be no 
recovery of benefits, and this we hold the jury should have been told. 

[12] V. It is probably true that the primary purpose of this statute, 
or at least one of its purposes, is to establish certain fixed and definite 
rules applicable to negligence cases, and at the same time to promote 
safety of travel in streets and highways where motor vehicles are sold; 
but this renders the duty to observe its provisions none the less obligatory. 
It must be presumed, however, that the Legislature did not intend to 
make mere negligence in any and all circumstances on the part of the 
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operafor punishable as a crime, or that a mere high rate of speed is 
per se a violation of the statute. This is evident from the provision 
which makes a speed in excess of the specified limit only presumptive 
evidence of want of due care. What the statute undertakes to penalize 
is that reckless and aggravated disregard of the dictates of ordinary 
prudence which “endangers the property of another or the life or limb 
of any person.” But to be a defense in this case it is not enough to 
prove to the satisfaction of the jury that Rowe did operate his car in a 
careless and imprudent manner so as to endanger the property or life 
or limb of another or of himself in violation of this statutg, but it must 
in addition thereto establish that his injury and death were caused by. or 
resulted from such violation of law, Jones v. Association, 92 Iowa, 652, 
61 N. W. 485. If, for example, the jury should find or believe from the 
evidence that before the party reached the street corner in question Rowe 
had been driving the car at a clearly excessive, imprudent, and unlawful 
rate of speed, that fact alone would not establish the appellant’s defense, 
unless it be further found that such violation of law was being persisted 
in at the time of the breakdown, and that it was from and by reason 
of such violation of his statutory’ duty that his injury and death occurred. 
In other words, it is not enough that the violation of law, if any, affords 
the occasion of the injury, but it must be the cause of it to be available 
to the insurer as a defense. The facts With respect to these contentions 
are not shown by undisputed evidence, and the truth of the contention 
was for the jury. These conclusions are natural and necessary deduc- 
tions from the language of the statute and the contract sued upon. 

[13] VI. The court also charged the jury as follows: 

“You are instructed that in construing a policy of insurance the law 
gives that interpretation most favorable to the plaintiff, for the reason 
that the insurance company selects its own language in writing its policy, 
and if there be any doubt or ambiguity in its construction, it is to be 
resolved in plaintiff’s favor.” 

This instruction is excepted to by the defendant, and the assignment 
of error thereon is well taken. It may be conceded that the rule of law is 
as stated by the-court, but it is a.rule directed to the court itself, whose 
duty and function it is to construe the contract. The effect of the in- 
struction as given is to leave the construction to the jury,.and in this 
there was error. There are cases doubtless where the meaning and intent 
of the parties in the use of certain ambiguous or uncertain terms become 
questions of fact for the determination of the jury, but where the 
question is purely one of construction or interpretation to be decided - 
from the terms themselves, it is for the court alone to pass upon it. 

Other assignments of error do not materially affect the merits of 
the case, and we shall not extend this opinion for their further discussion. 

For the errors pointed out, the judgment below is reversed, and 
cause remanded for new trial. 

Reversed and remanded. 

Ladd, C. J., and Gaynor and Stevens, JJ., concur. 
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SUPREME COURT OF MISSOURI. 


s In Banc, 


SCALES 


v. 


NATIONAL LIFE & ACCIDENT INS. CO. (No. 19888.)* 
Re ae BY “ACCIDENT”—SUICIDE—I N SA N- 


Death by suicide of an insane person is death by “accident.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


2. INSURANCE—DEATH BY “ACCIDENT”—SUICIDE—SANITY. 
Intentional self-destruction by a sane person is not an accident. 
(For other cases, see Insurafice, Dec. Dig. § 455.) 


3. INSURANCE—PRESUMPTIONS—SANITY—SUICIDE. 
Insured, committing suicide, is presumed to have been sane at the 
time of suicide. 


(For other cases, see Insurance, Dec. Dig, § 646[7].) 


4. INSURANCE—ACCIDENT—SUICIDE BY SANE PERSON. 


Under Rev. St. 1909, § 6945, which takes away the defense to a policy 
of suicide, the insurer is not liable, under a policy insuring against death 
by accident, in case of death of insured by suicide while sane. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Maggie Scales against the National Life & Accident In- 
surance Company. From judgment for plaintiff, defendant appeals, and 
case was certified by the Court of Appeals (186 S. W. 948). Reversed 
and remanded, with directions. 

Plaintiff recovered judgment for $700 and interest on a life and acci- 
dent policy issued by defendant to William C. Scales, in which this 
plaintiff, his widow, is the beneficiary. Defendant appealed to the Spring- 
field Court of Appeals, where, in an opinion by Farrington, J., reported 
in 186 S. W. 948, the judgment was reversed, and the cause remanded, 
with directions to enter judgment for $140. But that court, deeming its 
opinion in conflict with that of the St. Louis Court of Appeals in Apple- 
gate v. Travelers’ Insurance Co., 153 Mo. App. 63, 132 S. W. 2, certified 
the cause to this court. 

The policy was dated December 9, 1909, and provided for payments 
as follows: 

(1) In case of death by accident $700. 

(2) In case of death from disease or poison, or from self-inflicted 
injuries, one-fifth of the amount above named. 

There are no other provisions in the policy that affect the issues 
here involved. 

It is conceded that the insured committed suicide by drinking carbolic 
acid, a poison, on October 17, 1914, and that notice and proof of death 
were duly made and given. There is no evidence in the cause as to 
whether the insured was sane or insane at the time he drank the 


*Decision rendered, May 16, 1919. 212 S. W. Rep. 8. 
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deadly potion. -The trial was before the court without a jury. The de- 
fendant asked the following declaration of law, which was refused: 

“The court declares the law to be that, if it believes and finds from 
the evidence that death resulted to the insured, W. C. Scales; caused by 
taking carbolic acid, a poison, intentionally, then it will make a finding 
in favor of the plaintiff, to wit, $140, together with interest thereon at the 
rate of 6 per cent. per annum from October 17, 1914, to date.” 

The only point here involved is the propriety of the refusal of that 
instruction. 

The case of Newell v. Fidelity and Casualty Co., 212 S. W. —, 
which was argued in this court on the same day on which this case was 
argued, and which involved the same question, has been considered in 
connection with this case, and we have availed ourselves of the able and 
exhaustive briefs of counsel in both the cases. 


Patterson & Patterson and George Pepperdine, all of Springfield, for 
appellant. 

E. D. Merritt, of Springfield, for respondent. 

Holland, Rutledge & Lashly, of St. Louis, amici curiz. 


Roy, C. (after stating the facts as above). I. There are some clear 
and undisputed rules of law which should be borne in mind in the con- 
sideration of this case: 


[1] 1. A policy of insurance against death by accident covers a death 
by suicide by a person who is at the time insane. In other words, death 
by suicide of an insane person is death by accident. Accident Ins. Co. v. 
Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. Ed. 740. That proposition 
is conceded by both parties herein. 

[2] 2. Intentional self-destruction by a sane man is not an accident. 
In Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 
L. R. A. 209, 47 Am. St. Rep. 638, it was held that a voluntary death is 
not a death by accident. A long line of authorities is there cited. 

In Young v. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557, 
the Lovelace Case was cited, and it was held that a death is accidental 
when it “is not the natural or probable consequence of the means which 
produced it.” 

[3] 3. On the question as to whether the insured was sane or insane 
at the time of committing suicide, the presumption is in favor of his 
sanity, and the burden of proof is upon the one affirming the contrary. 
Blackstone v. Ins. Co., 74 Mich. 592, 42 N. W. 156, 3 L. R. A. . 
Mutual Life Ins. Co. v. Leubrie, 71 Fed. 844, 18 C. C. A. 332; Insurance 
Co. v. Rodel, 95 U, S. 232, 24 L. Ed. 433; Manhattan Life Ins. Co. v. 
Roughton, 109 U. S. 121, 3 Sup. Ct. 99, 27 L. Ed. 878; Reynolds v. Mary- 
land Casualty Co., 274 Mo. 83, 201 S. W, 1128. 

It necessarily follows that the insured in this case is presumed to 
have been of sound mind when he killed himself. 

[4] . We think the “suicide statute” is clear, so far at least as the 
point here involved is concerned. Here it is: 

Sec. 6945. “In all suits upon policies of insurance on life hereafter 
issued by any company doing business in this state, to a citizen of this 
state, it shall be no defense that the insured committed suicide, unless it 
shall be shown to the satisfaction of the court or jury trying the cause, 
that the insured contemplated suicide at the time he made his application 
for the policy, and any stipulation in the policy to the contrary shall be 
void.” 

That statute does not put into the policy a single obligation other 
than those mentioned in the policy. It merely takes out of the policy 
the defense of suicide as to the obligations mentioned in that policy. 

Without embarrassing ourselves just here with a consideration of 
any of the decided cases, we will apply the statute to this policy and see 
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how and to-what extent it affects it. The policy contains the following 
obligations on the part of the insurer: 

(1) To pay $700 in case of death by accident. That includes death 
by suicide by an insane person, and does not include death by suicide by 
a sane person. 

(2) To pay $140 in case of death by disease or poison or by self- 
inflicted injuries. Let it be conceded here, without deciding, that death 
by self-inflicted injuries includes death by suicide whether the insured 
was sane or insane. 

Has the plaintiff here any cause of action under the first or accident 
clause of the policy? If the insured had been insane when he drank the 
poison, the suicide would have been an accidental death covered by that 
accident clause and the defense of suicide would have been taken out of 
the policy by the statute. But the plaintiff here has not that kind of a 
case. Indeed, she has no case at all under that accident clause, for the 
death here was not by accident. Though there is no obligation written 
in this policy under which plaintiff, under the facts of this case, can 
recover more than $140, yet she claims that the statute puts such obliga- 
tion into the policy. This court is thereby asked to inflate the statute 
with something not thought of by the Legislature, and to thereby inflate 
the policy with an obligation not mentioned therein. Though death 
from disease, undesired and shunned, is not an accident, yet respondent 
claims that, by reason of the statute, self-destruction, though voluntarily 
and deliberately done by a sane person, is an accident. 

The vital point in this case is whether, under the statute, a policy 
of insurance against death by accident makes the company liable in case 
of the death of the insured by suicide while sane. That point so far as 
we can discover, was not raised or discussed in any of the cases cited by 
respondent, not even in this case in the Court of Appeals. It was first 
raised after the case reached this court. 

In Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948, it 
was agreed by the parties that the insured came to his death from “ex- 
ternal, violent, and accidental means.” It was also conceded that he 
committed suicide. In other words, it was conceded that it was a death 
_ by accident. The court here correctly held that an accidental death by 
suicide was covered by the accident policy, and that the statute applied 
and took away the defense of suicide. It did not hold or intimate that 
a suicide by a sane person was an accident or was covered by an accident 
policy. It did not touch the question now under consideration, because 
such a question could not arise under the agreed facts of that case. 

In Whitfield v. AZtna Life Ins. Co., 205 U. S. 489, 27 Sup. Ct. 578, 
51 L. Ed. 895, Knights Templar, etc., v. Jarman, 187 U. S. 197, 23 Sup. 
Ct. 108, 47 L. Ed. 139, Applegate v. Travelers’ Ins. Co., 153 Mo. App. 63, 
132 S. W. 2, and in Brunswick v. Ins. Co., 195 Mo. App. 65], 187 S. W. 
802, the vital point now under consideration was not discussed or decided. 
The plain truth is that courts and counsel in all those cases proceeded on 
the theory that, under the Logan Case, suicide by a sane person was an 
accident covered by an accident policy, an assumption absolutely without 
any foundation, as we have seen. 

II. Counsel for respondent in the Newell Case say: 

“This court, the Supreme Court of the United States, and our Courts 
of Appeals have held unequivocally and emphatically that the statute 
applies to policies such as the one in suit, and the courts’ construction 
thereof has become a part of every policy since written.” 

[5] In answer to that assertion we say that this court has never 
held that a suicide by a sane person was an accident covered by the acci- 
dent clause of a policy. If our Courts of Appeals and the Supreme 
Court of the United States have been led to assume that the Logan Case 
so decided, we are not bound by their assumption. In the construction of 
a Missouri statute, where no federal question arises, this court is not 
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bound by an opinion of the Supreme Court of the United States. State 
ex rel. v. Trammel, 106 Mo. 510, loc. cit. 517, 17 S. W. 502 

During all these years since the decision of the Logan Case no one 
who has taken out an accident policy in this state has had any right to 
suppose that this court would, under any circumstances, go beyond the 
Logan Case in the construction of our statute. 

As the plaintiff, under the facts*as shown, cannot recover more than 
$140, it becomes unnecessary for us to pass on the question so thoroughly 
and ably discussed by the Court of Appeals. 

The judgment is reversed and the cause is remanded, with directions 
to proceed in accordance with the views herein expressed. 


Per CurtAmM. The foregoing divisional opinion is adopted by the 
court in BANc. 

Walker, J., concurs. 

Faris, Blair, Williams, and Graves, JJ., concur in result for reasons 
stated in vee v. Standard Acc. Ins. Co., No. 19764. 

Bond, C. J., not sitting. 

Woodson, % absent. 


SWANBROUGH v. ORDER OF UNITED COMMERCIAL TRAV- 
ELERS OF AMERICA. (No. 930.)* 


(Supreme Court of Colorado.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION S—CER- 
TIFICATES—CONSTRUCTION. 


In determining the meaning of words and phrases in a certificate 
of membership in a mutual benefit association, they must be considered 
in the light of the common and general.understanding of the terms at 
the time the certificate was written. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—MUTUAL BENEFIT ASSOCIATIONS—“RIDING 
OR DRIVING RACES.” 


Under a provision in a certificate of membership in an mutual benefit 
association to the effect that the association should not be liable in event 
of death, disability, or loss resulting from “riding or driving races,” the 
association was not liable where a member was killed while engaged in 
racing in an automobile. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


3. INSURANCE—CONSTRUCTION OF CONTRACT—AM BI GUI- 
TIES. 


The words “riding or driving races” in a provision of a certificate 
of membership in a mutual benefit association providing that the associa- 
tion should not be liable where a member was killed or disabled as a 
result of riding or driving races are not so ambiguous, when applied to 
automobile racing, as to require the application of the rule that am- 
biguities in insurance policies which may tend to work a forfeiture of the 
policy, or limit or defeat liability thereunder, should be construed most 
strictly against the insurer and most favorably toward the insured. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


*Decision rendered, April 7, 1919, 181 Pac. Rep. 204. 
Vol. LIV—16. 
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¢ Teller and Burke, JJ., dissenting. 


En Banc. 

Error to District Court, Denver County; H. S. Class, Judge. 

Action by Carrie Swanbrough against the Order of United Com- 
mercial Travelers of America. Jmdgment for defendant, and plaintiff 
brings error. Affirmed. 


Dayton & Denious and O’Donnell, Graham & O'Donnell, all of 
Denver, for plaintiff‘in error. 
/ Archibald A. Lee and Watt G. Sheldon, both of Denver, for defendant 
in error. 


FORCHT v. NORTH ee ae & CASUALTY CO. 
(No. 


(Supreme Court -y South Dakota.) 


1. INSURANCE—ACCIDENT INSURANCE—CHANGE OF _ OC- 
CUPATION—“USER AND HANDLER OF DYNAMITE.” 


A hardware clerk who had to handle dynamite in the regular pursuit 
of his occupation, and who sold two sticks to young men who were 
celebrating the Fourth of July, did not become a “user and handler of 
dynamite,” a more hazardous occupation, rendering his policy void, when 
os accompanied the purchasers to an alley, where the dynamite was set 
off. 


(For other cases, see Insurance, Dec. Dig. § 453.) 


2. INSURANCE—ACCIDENT INSURANCE—VOLUNTARY EX- 

POSURE TO DANGER. 

A hardware clerk, holder of an accident policy, who sold dynamite 
to celebrants of the Fourth of July, did not voluntarily expose himself 
to unnecessary danger in going with the celebrants to watch them set 
the dynamite off and taking refuge 10 feet inside a building to await 
the explosion. 


(For other cases, see Insurance, Dec. Dig. § 461[1].) 


Appeal from Circuit Court, Hamlin County;:W. N. Skinner, Judge. 

Action by Hazel Forcht against the North American Life & Casualty 
Company. From judgment for plaintiff, and an order denying its motion 
for new trial, defendant appeals. Affirmed. 


Alvord C. Egleston, of Minneapolis, Minn., and John N. Weber, of 
Watertown, for appellant. 

Loucks, Hasche & Foley, of Watertown, and Ezra Adams, of Hazel, 
for respondent. 


*Decision rendered, June 3, 1919. 172 N. W. Rep. 781. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH Crircult. 


FRANKLIN STATE BANK 
v. 


MARYLAND CASUALTY CO. 


SAME 
v. 


UNITED STATES FIDELITY & GUARANTY CO. (Nos. 3327, 3328.)* 


1, INSURANCE—BURGLARY INSURANCE—RISKS INSURED. 


A bank’s burglary insurance policy, covering loss (a) by abstraction 
from its locked safe by force; (b) by damage to money, securities, safe, 
and furniture caused by forcible entry or attempted entry into the safe or 
premises; and (c) loss by robbery (1) from within the banking inclosure; 
(2) from an officer or employee transferring money between the inclosure 
and safe; and (3) from within the safe, by compelling an officer or em- 
ployee to unlock the safe, held to cover losses from safe only when the 
safe is closed and locked and entrance is effected by either “cracking” 
the safe or forcibly compelling an officer or employee to open it, and not 
to cover loss where money was taken from an open safe. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—BURGLARY INSURANCE—BREACH OF WAR- 
RANTY—ERROR IN DESCRIPTION OF EQUIPMENT. 
Although false statement is schedule of bank’s burglary insurance 

policy that insured’s safe was locked by both combination and time lock 

might be deemed merely an “error in description of equipment,” -whicli 
would reduce the indemnity, in case of loss, yet the statement, “All com- 
bination and time locks will be continued to be regularly used during the 
currency of the policy,” was a promissory warranty, breach of which 
avoided the policy. 

(For other cases, see Insurance, Dec, Dig. § 33214, New, vol. 13 Key- 

No. Series.) 7 


3. INSURANCE—BREACH OF WARRANTY—EFFECT—CONTRIB. 
UTING TO LOSS. 
Breach of insured’s warranty will avoid his policy, though such 
breach does not contribute to the loss. 
(For other cases, see Insurance, Dec. Dig. § 309.) 


In error to the District Court of the United States for the Western 
District of Louisiana; George W. Jack, Judge. 

Actions by the Franklin State Bank against the Maryland Casualty 
Company and against the United States Fidelity & Guaranty Company 


*Decision rendered, April 2, 1919. 256 Fed. Rep. 356. 
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From judgments for defendant in each case, plaintiff brings error. 
Judgment in each case affirmed. ¢@ 


Henry Bernstein and Allan Sholars, both of Monroe, La., for plain- 
tiff in error. 

P. M. Milner, of New Orleans, La., and J. S. Atkinson, of Shreve- 
port, La., for defendants in error. 


Before Walker and Batts, Circuit Judges, and Grubb, District Judge. 


Gruss, District Judge. These cases arise, so far as the alleged loss 
is concerned, upon identical facts. They differ only as to the terms of 
the policies, which are the bases of the suits. They are both actjons on 
policies, providing banks with indemnity protection against losses of 
money or securities, through burglary and robbery. The facts being iden- 
tical, the cases may be best treated in one opinion. 

The plaintiff in error was plaintiff in each case in the court below, 
and upon the trial in the District Court a verdict was directed against 
it in each case, though upon different grounds. From the judgments 
entered, the writs of error were taken. 

The plaintiff was a state bank, engaged in business at Winnsboro, 
La. Evidence was introduced by plaintiff tending to show that on the 
night of February 12, 1917, about 9 o’clock, while the vice-president of the 
bank, Heatherwick, and a citizen, Judge Holstein, were in the bank for the 
purpose, as claimed, of agreeing on and settling the amount of an over- 
draft in Judge Holstein’s account, a man with a flash light in one hand 
and a pistol in the other appeared and ordered Heatherwick to give him 
the bank’s money, and then forced them both into the bank vault, which 
had been opened to get the ledger showing Holstein’s account with the 
bank. The man himself, standing outside at the door of the vault, threw 
Heatherwick a flour sack, and, continuing to point the gun at him, forced 
him to open the inner safe, which was not locked and which was supposed 
to contain the money, and to put the money in the sack. Heatherwick 
testified that he filled the sack with currency and asked the robber if he 
wanted the silver. The robber shook his head in reply, and Heatherwick 
then threw the sack to the robber, who grabbed it and quickly slammed 
the outside door of the vault, and, by turning the combination, locked 
Heatherwick and Holstein on the inside of the vault, and disappeared 
with the sack, containing about $44,000 in currency. Heatherwick and 
Holstein got out of the vault by the use of a screwdriver and iron bar, 
left in it, as claimed, to meet such an emergency. 

The inner safe had a combination and a time lock, but both had been 
habitually disused, at least during the years 1916 and 1917, and for a 
period up to within a few days of when the safe was installed. Heather- 
wick testified that the combination of the safe had been forgotten by the 
officers of the bank. Presumably the ledger, which the witnesses Heather- 
wick and Holstein say was needed in making their settlement, and the 
need for which, according to their evidence, accounted for the opening 
of the vault, was in the vault, but not in the safe. It was not claimed 
that the inner safe was unlocked by Heatherwick. -The vault was built 
in a corner of the banking inclosure, its walls forming a part of the 
walls of the building, within the railed-off portion used for the trans- 
action of the bank’s business by its employees. 

There are many other facts in evidence which reflect on whether or 
not there was an actual robbery, or whether the supposed robbery was 
merely a ruse to cover a shortage, existing in the accounts of Heather- 
wick and Womble, its vice-president and cashier, at the time of the occur- 
rence; but, as they are not material to the disposition of the appeals, 
they are not recited. : ; 

The District Judge directed a verdict in the case in which the Mary- 
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land Casualty Company was defendant, upon the ground that the policy 
did not cover the loss; the undisputed evidence showing that the money 
was taken from an open safe. In the case in which the United States 
Fidelity & Guaranty Company was defendant, the verdict was directed 
because the policy issued by it was held to include losses from daylight 
robberies only. If the verdicts were properly directed, for a reason 
different from that assigned by the District Judge, the result would be an 
affrmance of the judgments entered on them. 

[1] In the Maryland Casualty Company’s case, its policies agreed to 
indemnify the Franklin State Bank: 

“A. For all loss of money and securities in consequence of the 
felonious abstraction of the same during the day or night from the safe 
or safes (or from the vault, if contents of same are specifically insured) 
after said safe or safes or vault have been duly closed and locked, de- 
scribed in said schedule, while located in said banking room, also de- 
scribed in said schedule, hereinafter called the premises, by any person 
or persons, after forcible entry into such safe or safes or vault, or by any 
accomplice of such person or persons. In the event that the said safe or 
safes or vault are not locked by time lock, the company shall not be 
liable for loss of said money and securities feloniously abstracted there- 
from, unless said forcible entry is made therein by the use of tools, 
explosives, chemicals, or electricity directly thereupon. 

“B. For all loss by damage to said money and securities, and to said 
safe or safes or vault, described in said schedule or to the premises, or to 
the office furniture and fixtures therein, caused by such person or per- 
sons while making or attempting to make such entry into said premises, 
vault, safe, or safes. 

“C. For all loss by robbery (commonly known as hold-up) of money 
and securities: (1) From within the banking inclosure reserved for the 
use of the officers or office employees of the assured while at least one 
officer or office employee of the assured is present and regularly at work 
in the premises; (2) from an officer or an office employee of the assured 
while transferring the same during the assured’s regular office hours, 
either way between the said banking inclosures and any safe or vault 
described in the schedule as located in the premises outside of the said 
inclosures; (3) from within that part of the safe or safes or vault in- 
sured hereunder, caused by robbers during the day or night, by compelling 
under the threat of personal violence an officer or office employee of 
the assured to unlock and open the safe or safes or vault.” 

The construction of the policies, as to what risks were insured, 
is to be ascertained from these clauses. The contention of the plaintiff 
is that subdivision (1) of clause C, which indemnifies the bank for 
all loss by robbery (commonly known as hold-up) of money and se- 
curities within the banking inclosure reserved for the use of the officers 
or office employees of the bank, while at least one officer or office employee 
of the bank was present and regularly at work in the premises, covers 
a robbery of the safe, while it was unlocked, if it was within the in- 
closure. The plaintiff’s contention was that the vault and safe from 
which the money was taken is a part of this reserved inclosure; that 
it was taken while Heatherwick, an officer of the bank, was regularly 
at work within the inclosure, and hence that the robbery fulfills every 
requisition of this subdivision. The defendant’s contention is that the 
safe was no part of the reserved inclosure, though the door of the 
vault opened into it, and hence that robbery from the safe in the vault 
did not come within the terms of subdivision 1 of clause C, which is 
the only one that could cover it. 

Construing the policy as an entirety, and looking at clauses A, B, 
and C, as including the subject-matter insured, we have reached the 
conclusion that it was not the intention of the policies to insure loss 
from an unlocked safe under any contingencies, and regardless of the 
particular location of the safe with reference to the banking inclosure. 
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Clause A covers losses caused by abstraction from a locked safe by 
force. Clause B covers losses to the safe and to the furniture of the 
banking room caused by forcible entry or attempted entry into the safe 
or into the premises which contained it. The first subdivision of 
clause C covers money and securities which have been removed from 
the safe for current business purposes, and are within the railed-off 
inclosure, used exclusively by the employees of the bank, and while 
at least one of them is regularly at work there. The purpose of this 
subdivision of clause C is to insure such money and securities as, in 
ordinary course of business, are daily required to bé kept out of the 
safe, in the cash drawers of tellers, until the close of business. Sub- 
division 2 of clause C covers only such money or securities as are in 
process of transfer either (a) from a safe outside the banking inclo- 
sure to the inclosure, or (b) from the inclosure back to the safe outside 
of it. This subdivision does not insure the entire contents of the safe, 
but only such part of them as is being transferred. This part is in- 
sured, whether it is being removed from the safe, when stolen, or 
whether it is being returned to the safe, after having been in the 
banking inclosure. The robbery of the contents of the safe outside 
the inclosure, other than such as are being transferred, is not within 
the risks insured by the second subdivision of clause C. Its purpose, 
like that of subdivision 1, was to protect money and securities neces- 
sarily required to give up the protection of the safe in order that 
business might be done. 

Neither subdivision 1 nor subdivision 2 of clause C, as we read 
them, covers losses of money or securities from a safe, whatever its 
location. They are concerned only with money or securities after 
their removal from the safe for the conduct of the bank’s business. 
Subdivision 2 of clause C is limited to transfers from safes outside 
the inclosure, because, if the safe were inside the inclosure, there 
would be no intermediate risk in the transfer. The money or securities 
being transferred would either be in the safe or in the inclosure, and 
could not at any time be between the two. On the other hand, if 
subdivision 1 is held to cover money or securities in an unlocked safe 
inside the banking inclosure, then the failure of the policies to provide 
insurance for the contents of an unlocked safe, outside the inclosure, 
would seem to be an unaccountable case of omission. It seems clear 
that subdivisions 1 and 2 are directed at moneys and securities when 
removed from the safe, and that neither covers insurance of the con- 
tents of safes before removal. The insurer was willing to cover the 
risk of loss to the comparatively small amount of money and securities 
which necessarily must daily forego the protection of a locked safe 
for the bank to do business. It was willing to cover the risk of the 
large amount of money and securities, the removal of which from the 
safe was not necessary, so long as they retained the protection of the 
safe, which implied that it be kept locked. It was unwilling to assume 
the risk of loss to the entire contents of an unlocked safe, under 
any conditions. 

It is not difficult for the banker to bring himself within the risks 
covered by the policy, so construed, provided he keeps his safe locked 
only when keeping it locked is practicable, and that is necessarily at 
all times except when it was opened to remove or replace its contents. 
The working books are kept in the vault, and not in the safe; the 
former may be kept open, while the latter is kept closed. The infinitesimal 
time required to open and close the safe for the removal or replacement 
of money or securities is that not covered by the policy. If the banker 
extends it by leaving the safe unlocked longer, it is his voluntary 
lack of care. If liability is imposed upon the insurer for all money 
and securities taken from an unlocked safe in the day or night, pro- 
vided only that one subordinate office employee is at work in the 
banking inclosure at the time, the risk covered is greatly and unnecessarily 
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increased. The employee present may not have the combination; but 
this fact makes no difference, if the safe is unlocked. The time lock, 
if in use, protects, even if the employee present knows the combination. 
If not in use, the protection is withdrawn. These protections are within 
the power of the banker to avail of, and there seems no policy or 
necessity that would require the providing indemnity against losses due 
to a failure of the banker to observe such simple precaution. 

Subdivision 3 of clause C insures losses by robbery of money and 
securities from insured safes or vaults, caused by robbers, in the day 
or night, by compelling under threat of personal violence an officer, or 
office employee of the bank to unlock and open the safes or vaults. 
If subdivision 1 of clause C, as contended, includes robberies from 
vaults or safes in the banking inclosure, there would be such a limited 
scope for subdivision 3 in cases, as in this one, where the only safe 
insured is within the inclosure,'as would not justify its existence. If 
the safe or vault be considered a part of the inclosure, then subdivision 
1 protects all robberies from it, including those specifically covered by 
clause 3; the only difference between the situations described in the 
two being that the officer or office employee, under subdivision 1, must 
be present and regularly at work, while under subdivision 3 he must 
be present, but is not expressly required to be at work. The difference 
is so slight that it does not impair the argument that, if subdivision 1 
includes “robberies of safes in the banking inclosure, there is no sub- 
stantial field of operation for subdivision 3. 

Our conclusion is that the policies of the defendant in error, Mary- 
land Casualty Company, properly construed, cover losses from safes 
only when the safe is closed. and locked, and entrance is effected either 
by “cracking” the safe or by forcibly compelling an. officer or office 
employee to unlock and open it. Access to the safe was not obtained 
by either method in this case, and the District Judge rightly directed 
a verdict, on this ground, for the defendant the Maryland Casualty 
Company. . 

[2] In the case of the United States Fidelity & Guaranty Company, 
defendant, the District Judge directed a verdict for the defendant, 
holding that its policy covered daylight robberies only; the robbery, 
in this case, having occurred at night. We find it unnecessary to 
pass either upon this question, or upon the question of the scope of 
the policy, as to the inclusion in it of losses from unlocked safes. 
The language of the policy is different from those of the Maryland 
Casualty Company in the latter respect. We think the direction of the 
verdict was proper upon another ground. The policy contained the 
statement, in its schedule, that the insured’s safe contained an outer 
burglar-proof door, which was locked by both a combination and time 
lock. It also contained this promissory warranty: 

“All combination and time locks will be continued to be regularly 
used during the currency of the policy.” 

It also recited that the consideration for the policy was the premium 
paid, and— 

“the statements in the schedule hereinafter contained, which statements 
the assured makes on the acceptance of this policy, and warrants to 
be true.” 

It also contained a provision that, “in case of error of description 
of equipment or failure to maintain watchman’s service,” the policy 
should not be avoided, but the indemnity, in case of loss, reduced to 
correspond to what the premium paid would purchase, in view of the 
increased hazard. 

The District Judge found that the stipulation with reference to 
the character of locks was a matter of description of equipment only, 
and not a warranty, and a breach of it would not totally avoid the 
policy. The first extract from the policy might bear that interpretation. 
We do not think the statement that “combination and time locks will 
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be continued to be regularly used during the currency of the policy” 
admits of being construed as a description of equipment. It was a 
warranty. of an existing fact as to the use when the policy was issued, 
and promissory as to what was to be done during the currency of 
the policy. The last renewal before the loss in February, 1917, was 
on March 25, 1916, and for a year from that date. The evidence, 
without conflict, shows that the safe from which the money and se- 
curities were taken was not locked with either a combination or a 
time lock at the time of the robbery, and that it had not been so 
locked at any time during the years 1916 and 1917, and that the 
combination had passed out of the memory of the officers of the bank. 
When the policy was last renewed in March, 1916, the implied statement 
that a combination and time lock was then being used was false, and 
the statement that it would continue to be used regularly during the 
currency of the policy was one the bank officers had no intention of 
keeping, and did not, in fact, keep. 

That the warranty was breached, both as a representation of a 
present existing condition and also as a future promise, is shown with- 
out dispute. It also appears that, if the warranty had been observed 
and the safe locked with either the time or combination lock, or both, 
access to the safe could not have been had by the method it is testified 
it was had. If the time lock had been used at the close of business 
hours, the vice president, Heatherwick, could not have opened the 
safe, even though he had the combination. If the safe had been locked 
with the combination lock only, it would have been equally out of 
the power of Heatherwick to have apened it, if his testimony is to 
be credited, since it was to the effect that he had forgotten the com- 
bination, and he was the only bank officer present, ex officio, at least, 
when the alleged robbery occurred. 

f the agreement to regularly use the combination and time 
lock was a warranty, then a breach of it would avoid the policy, though 
it did not contribute to the loss. Royal Exchange Assurance Co. v. 
Thrower, 246 Fed. 768, 770, 159 C. C. A. 70; Imperial Fire Insurance 
Co. v. Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231. 
We think the decisions of the federal courts require us to hold that 
it was a warranty. It was partly promissory and partly an assurance 
of an existing condition when the policy was last renewed. It was 
material to the risk insured. Covenants against overinsurance, change 
of occupancy or title, and for the keeping of proper books of account 
in an iron safe, in fire insurance policies, have all been recognized 
as warranties, though pertaining to the future conduct of the insured, 
the breach of which would work a forfeiture of the policy, as have 
covenants against deviation in marine insurance, and cov¢nants against 
the engaging in certain hazardous occupations in life and accident in- 
surance policies. Home Insurance Co. of New York v. Williams, 237 
Fed. 171, 150 C. C. A. 317; Royal. Exchange Assurance Co. v. Thrower, 
246 Fed. 768, 159 C. C. A. 70; Imperial Fire Insurance Co. v. Coos 
County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; Kentucky Ver- 
million M. & C. Co. v. Norwich .U. F. Ins. Soc., 146 Fed. 695, 77 C. 
C. A. 121; Lumber Underwriters v. Rife, 237 U. S. 605, 35 Sup. Ct. 
717, 59 L. Ed. 1140. 

The District Court did not err in directing verdicts for the de- 
fendants in both cases, and the judgment in each case is affirmed, 
with costs. 

Affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CirculIrT. 


NATIONAL SURETY CO. 
v. 


GLOBE GRAIN & MILLING CO. (No. 3209.)* 


2, INSURANCE—FIDELITY INSURANCE—RECOVERY. 


Where an employer’s application set out that no fact had come 
to the employer’s knowledge tending to indicate an employee ‘was 
unreliable, deceitful, dishonest, or unworthy of confidence, and no reason 
why a surety company should not become a surety, and the surety 
company issued a policy to make good any loss the employer might 
sustain by any act of personal dishonesty, forgery, or embezzlement by 
the employee, the employer could not recover on the policy, where the 
employer knew the employee had previously overdrawn his accounts, 
and the books of a branch office in his charge showed further overdrafts. 


(For other cases, see Insurance,*Dec. Dig. § 285.) 


In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, Judge. 

Action by the Globe Grain & Milling Company against the National 
Surety Company. There was a judgment for plaintiff, and defendant 
brings error. Reversed and remanded, with directions to enter judg- 
ment for defendant. 


O'Melveny, Millikin & Tuller and Hocker & Austin, all of Los 
a Cal., for plaintiff in error. 
G. Van Pelt and E. S. Williams, both of Los Angeles, Cal., 
for detendeat in error. 


Before Gilbert, Ross and Morrow, Circuit Judges. 


Ross, Circuit Judge. The defendant in error applied to the plaintiff 
in error to become surety, beginning October 15, 1915, for certain of 
its employees for the amounts and in the positions set opposite their 
names, respectively, including one T. F. Hayes. 

“These employees, and each and every of them, while in the service 
of the undersigned employer,” the application expressly declared, “have 
always performed their respective duties in a faithful and satisfactory 
manner. There has never come to the notice or knowledge of the em- 
ployer any act, fact, or information tending to indicate that they or any of 
them are negligent, unreliable, deceitful, dishonest, or unworthy of con- 
fidence. As far as the employer knows, the habits of each and all of 
them are good, and the employer knows no reason why you cannot safely 
become surety for them and each of them. 

“The above and foregoing statement and representations are each, 
every, and all warranted by the employer to be true, and are made for 
the purpose of inducing the National Surety Company to become such 
surety, and said statements and representations shall apply to each and 
every employee hereafter added to the schedule to be covered by said 
bond as therein provided. 

“Dated at Los Angeles the 15th day of October, 1915.” 

Upon that application the plaintiff in error issued its policy to the 


*Decision rendered, Feb. 25, 1919. Rehearing denied May 12, 1919. 
256 Fed. Rep. 601. 
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defendant in error in consideration of the payment of the annual pre- 
mium computed at an agreed rate and payable on the 15th day of Octo- 
ber during each and every year that the bond should continue in force, 
agreeing “to make good within sixty (60) days after satisfactory proof 
thereof, to the Globe Grain & Milling Company, of Salt Lake City, Utah, 
employer, any loss which the employer may sustain by reason of any 
act of personal dishonesty, forgery, theft, larceny, embezzlement, wrong- 
ful conversion, or abstraction on the part of any employee named in the 
schedule” attached, including said Hayes, the amount of whose bond was 
$5,000. Subsequent to the issuing of the bond Hayes embezzled from the 
defendant in error $5,000, resulting in the present action by it to recover 
of the insurance-company the amount so embezzled, with costs. 

The case was tried before the court without a jury by stipulation of 
the parties, and resulted in certain findings of fact upon which judgment 
was entered in favor of the insured. 

[1] Allegations of fact made in defense of the action, to the effect 
that Hayes drank to excess, was accustomed to overdraw his account 
with the milling company, and was an habitual gambler on horse races 
and at poker prior to the giving of the insurance, with the knowledge of 
the president of the insured, were negatived by the findings made by the 
trial court, and under the well established rule such findings are conclusive 
upon us, however convincing we might otherwise consider the argument 
of the plaintiff in error that upon the evidence such findings should have 
been otherwise. Tyng v. Grinnell, 92 U. S. 467, 23 L. Ed. 733; Dooley v. 
Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 457; Meyer v. Everett 
P. & P Co., 193 Fed. 857, 863, 113 C. C. A. 643, 

[2] The court below, however, found these further facts to be true: 
That when Hayes (who had been the agent of the milling company at 
Woodland, Cal., before being transferred as its agent at Salt Lake, Utah) 
left Woodland he was overdrawn in his accounts in the sum of about 
$812.68, which overdrawing had been expressly permitted by the milling 
company, and was in the mature of a loan by it to him; that the same 
was not communicated by the milling company or any of its officers to 
the insurance company, which made no inquiry as to any indebtedness 
owing by Hayes to the milling company; that when Hayes was sent by 
the milling company to Woodland he stated to the president of that 
company that on account of some business ventures in which he had 
been formerly engaged in Mexico he had lost some money and was in 
debt and was obliged to make certain payments, and therefore asked 
the president of the milling company to be allowed to overdraw his 
account while at Woodland, which request was granted, and that he 
was so overdrawn when he left Woodland in the sum of $812.68, besides 
which he then owed the milling company $500 on a note, advanced to 
him by the milling company in order to enable him to maintain a loan 
at the Merchants’ National Bank of Los Angeles for $2,500, which latter 
loan was secured by stock held by Hayes in a corporation operating in 
Mexico; that between September, 1914, when Hayes left Woodland, and 
the Ist of December, 1915, the overdraft was reduced to $304.32, and that, 
including the $500 note, he was on the day last mentioned indebted to 
the milling company in the sum of $804.32; that when he was sent to Salt 
Lake the permission theretofore given him to overdraw his account was 
withdrawn by the’ president of the milling company, who had, however, 
always implicitly believed in his integrity and honesty; that after the 
said Hayes went to Salt Lake City as such agent, and particularly after 
February 1, 1916, he abstracted, used, and applied the money of the 
milling company in betting on horse races, in buying grain on margins 
in the grain market, and otherwise for his own personal use, of which, 
however, the milling company had no notice until May 31, 1916, at which 
time it immediately discharged him from its employment; that on or 
about March 1, 1916, a balance sheet dated February 29, 1916, prepared 
by or under the direction of Hayes at his office in Salt Lake City, show- 
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ing assets and liabilities of the milling company at its Salt Lake agency 
and containing an item marked “Personal Accounts, $3,239.70,” was re- 
ceived through the mail at the office of the milling company at Los 
Angeles, from the office of Hayes at Salt Lake; that the time when such 
statement was delivered through the mail was not the time when the 
outside agencies of the milling company were expected or required to 
report to its Los Angeles office, and was not looked for there; that such 
statement was received by a clerk of the milling company at its Los 
Angeles office, whose duties were those of assistant auditor, and was 
filed by him without any examination, and without calling it to the at- 
tention of any of the officers of the milling company; that while it did 
not so appear in the-said statement of the said item of $3,239.70 marked 
as “Personal Accounts,” $1,099.02 was then an overdraft of Hayes at 
the Salt Lake office, and the balance of the said sum of $3,239.70 con- 
sisted of sundry personal items owing to the milling company in the 
regular course of business by various customers with whom it was doing 
business at its Salt Lake office; that the entry “Personal Accounts” in 
the balance sheet, which was a printed form prepared by the milling 
company for general use throughout its business, both at Los Angeles and 
its branches, was not intended to, and did not, show merely the personal 
account of the agents of the company in the place where the: statement 
was made, but might, and was intended to, and did, show the personal 
accounts of other parties owing to the company in the regular course 
of business, as well as general expense accounts and other items of ex- 
‘pense incurred by the agent or representative of the company in the 
regular course of his business for and on behalf of the company; that 
it was customary and regular for large amounts to be entered under 
that caption in such reports, which had nothing to do with the personal 
standing or account of the agent at the agency where the statement was 
prepared; that the said statement of February 29, 1916, was the only state- 
ment or report sent by Hayes to the milling company, from October 
15, 1915, to May 31, 1916, except statements relative to his grain pur- 
chasers and sales in the regular course of his business for the company ; 
that all of the abstractions of Hayes at the Salt Lake office were entered 
by him on the books of the company, and that credits he placed on those 
books consisted at times of winnings by him on horse races or on- 
marginal transactions in the stock or in the grain market, but no part 
of the same was ever known to the company, and that between October 
15, 1915, and May 31, 1916, the milling company never checked or audited 
or examined the books of Hayes at the Salt Lake office, and did not 
know their contents in any respect; that neither the company nor its 
officers ever knew that Hayes was overdrawing his account at the Salt 
Lake office until May 31, 1916. 

The evidence shows without conflict (and the same is without con- 
flict with any of the findings) that it was the custom of the milling 
company to permit its employees to overdraw their accounts, but that 
when Hayes was sent to Utah that permission was expressly withdrawn 
from him. He was first sent there in the early part of January, 1915, 
by the milling company to buy grain for it, returning to Los Angeles 
several times between that time and the month of July of the same year, 
during which month he returned to the company’s Salt. Lake office with 
instructions to there open a set of books, and where the company estab- 
lished a branch office and a bank account about September 15th, with 
Hayes in charge. From that time to May 31, 1916, there was never any 
audit made of the company’s books kept by Hayes at Salt Lake. It will 
be seen, therefore, that notwithstanding the peculations of Hayes were 
entered by him on the books of the company, and could have been easily 
discovered by their examination, no examination of them whatever was 
made by the company, and it did not even know of the overdrawing of 
his account, contrary to the express order of its president, until May 


31, 1916. 
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Can it be properly held that the company was not bound to know 
that its books showed upon their face the embezzlement of its funds by 
one of the employees, the honesty of whom it applied to the plaintiff in 
error to insure, upon an application which expressly warranted the 
truth of its statement that there had never come to its notice or knowl- 
edge any act, fact, or information tending to indicate that he was negli- 
gent, unreliable, deceitful, dishonest, or unworthy of confidence, and that 
it knew no reason why the insurance company could not safely become 
surety for him? We think not. Beyond question, the defendant in 
error knew that the permission it had, along with its other employees, 
theretofore accorded Hayes of overdrawing his account, was expressly 
withdrawn from him when he was sent to Utah, and beyond question 
the company’s own books kept by him at its Salt Lake office showed 
upon their face his embezzlement of the funds of the company at the 
very time it applied to the plaintiff in error for the insurance in question. 
Under such circumstances, we are of the opinion that the applicant can- 
not be heard to say that it did not know what its own books showed, 
especially in view of the fact that there must have been some reason for 
the express withdrawal of the defendant in error, when it sent Hayes to 
Utah, of the privilege of overdrawing his account, which it had thereto- 
fore accorded him along with its other employees. We think the case 
fairly comes within the true doctrine of the case of Guarantee Co. v. 
Mechanics’, etc., Co., 183 U. S. 402, 22 Sup. Ct. 124, 46 L. Ed. 253, and 
accordingly— 

The judgment is reversed, and cause remanded to the court below, 
with directions to enter judgment for the defendant, with its costs. 


GrLBert and Morrow, Circuit Judges (concurring). We are of the 
opinion that the judgment should be reversed, and that upon the findings 
of the court below judgment should be directed to be entered in favor 
of the plaintiff in error upon the following grounds: 


Prior to the date of the application for insurance, Hayes had been in 
the service of the insured for more than five years, and during the whole 
of that time he had been permitted to overdraw his account. No restric- * 
tion was placed upon the amount which he might overdraw; the permis- 
sion being to overdraw in a “reasonable amount.” After being in the 
service of the insured at Woodland, Cal. for several years, he was trans- 
ferred in January, 1915, to Salt Lake City, where he remained until he 
was discharged. At the date of the application, October 15, 1915, his 
account at Woodland was overdrawn in the sum of $717.13, in addition 
to which he owed the insured upon a note $500, which was originally 
an overdraft, and he was overdrawn on his Salt Lake account in the 
sum of $432.93. He testified that, when he was discharged on June 1, 
1916, his account was overdrawn about $6,600. His heaviest overdraft at 
any time at Woodland was $1,154.33 in excess of the $500 note. Blewett, 
the assistant auditor of the insured, checked up Hayes’ account before he 
went to Salt Lake and he testified: “I knew then that he was overdrawn 
too much.” The president of the insured stated to the general auditor 
of the surety company that “Hayes being short $1,000 or so in Woodland 
was entirely different from his being short $7,000 or $8,000 in Salt Lake 
City.” If there was a difference, it was but a difference in degree. Hayes, 
having been permitted habitually to overdraw his account prior to going 
to Salt Lake, thereafter continued to indulge his habit and largely in- 
creased his overdraft. No examination of his account was made while 
he was at Salt Lake. 

The parties to the contract were not on a plane of equal opportunity 
for information, and the fact that Hayes’ account was overdrawn, and 
that he was in the habit of overdrawing the same at and before the 
time when the contract was entered into, was one that should not have 
been withheld from the surety company, It is not conceivable that the 
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surety, if advised of that habit, would have entered into the contract. In 
Frost on Guaranty Insurance, § 74, it is said: 

“The chronic defaulter, for the purpose of becoming a ‘risk’ under a 
fidelity insurance policy, is persona non grata to the insurer. The surety 
companies, as a matter of prudence and business policy, invariably decline 
a ‘risk’ who has been seriously in arrears in any previous employment. 
The reasonableness of this position has never been questioned, either by 
the courts or the public, so far as we are aware.” 

Where the insured states in its application that nothing is known 
concerning the employee’s habits affecting his title to confidence, when 
the fact was the employee was engaged in hazardous speculation with the 
knowledge of the insured, there can be no recovery upon the bond. 
United States Fidelity & Guaranty Co. v. Blackly Hurst & Co., 117 Ky. 
127, 77 S. W. 709. In Belleview L. & B. Ass’n v. Jeckel, 104 Ky. 159, 
46 S. W. 482, it was held that if a party taking a guaranty from a 
surety conceals from him facts which go to increase his risk, and suf- 
fers him to enter into the contract under false impressions as to the 
real state of facts, such concealments will amount to a fraud, because the 
party is bound to make the disclosure, and the omission to make it, under 
the circumstances,’ is equivalent to an affirmation that the facts do not 
exist. Of similar import is Deposit Bank of Midway’s Assignee v. 
Hearne, 104 Ky. 819, 48 S. W. 160; Hebert v. Lee, 118 Tenn. 133, 101 
S. W. 175, 12 L. R. A. (N. S.) 247, 121 Am. St. Rep. 989, 11 Ann. 
Cas. 1029. 

“There is no principle of law better settled than that persons pro- 
posing to become sureties to a corporation for the good conduct and 
fidelity of an officer to whose custody its moneys, notes, bills, and other 
valuables are intrusted, have the right to be treated with perfect good 
faith. If the directors are aware of secret facts materially affecting 
and increasing the obligation of the sureties, the latter are entitled to 
have these facts disclosed to them.” Morse on Banking, p. 226. 

Not only was there failure to disclose to the surety company the 
habitual overdraft of Hayes, but the application for the fidelity bond 
contained statements, warranted to be true, one of which was: That 
there had never come to the notice or knowledge of the employer any act, 
fact, or information tending to indicate that the employee was unworthy 
of confidence, and that his employer knew “no reason why you cannot 
safely become surety for him.” We think that there was a clear breach 
of the warranty of want of knowledge of facts tending to indicate that 
Hayes was worthy of confidence, and of the warranty that his habits 
were good, and that his employer knew of no reason why the bonding 
company should not become surety for him. 
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SUPREME COURT OF MINNESOTA. 


W. A. THOMAS CO. 
v. 


NATIONAL SURETY CO. (No. 21228.)* 


2. PRINCIPAL AND SURETY—INSURANCE—FIDELITY BONDS 
—MISREPRESENTATIONS BY OBLIGEE—AVOIDANCE. 
Misrepresentation by the obligee of matters which increase the risk 

of loss, even if made without intent to deceive, avoids such a bond. 


(For other cases, see Principal and Surety, Dec. Dig, § 39; Insur- 
ance, Dec. Dig. § 285.) 


3. PRINCIPAL AND SURETY—INSURANCE—FIDELITY BONDS 
—MISREPRESENTATIONS—AVOIDANCE. 


After having knowledge of a prior defalcation of its treasurer, plain- 
tiff procured a bond from defendant securing it against such defalcations. 
In the application for the bond, plaintiff stated that the treasurer. had 
always been faithful, and that plaintiff had no knowledge of any act or 
fact, tending to indicate that he was unreliable, deceitful, dishonest, or 
unworthy of confidence. Held, that the matters misrepresented increased 
the risk of loss, and that the misrepresentation avoided the bond. 


(For other cases, see Principal and Surety, Dec. Dig, § 39; Insur- 
ance, Dec. Dig. § 285.) 


Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by the W. A. Thomas Company against the National Surety 
Company. Verdict for plaintiff, and, from an order denying defendant’s 
motion for judgment notwithstanding the verdict or for new trial, it ap- 
peals. Order reversed, and judgment entered for defendant. 


Butler, Mitchell & Dougherty, of St. Paul, for appellant. 
Kerr, Fowler, Schmitt & Furber, of Minneapolis, for respondent. 


Taytor, C. On February 2, 1916, defendant executed to plaintiff a 
bond whereby defendant obligated itself to make good any loss sus- 
tained by plaintiff by reason of any embezzlement committed after the 
Ist day of January, 1916, by Earl V, Humlong, plaintiff’s treasurer. Plain- 
tiff brought suit on the bond for sums embezzled by the treasurer be- 
tween the Ist day of January and the 15th day of July, 1917, and re- 
covered a verdict for the sum of $9,677.80. Defendant made a motion 
for judgment notwithstanding the verdict for a new trial, and appealed 
from an order denying its motion. 

Defendant contends that the bond was procured by fraudulent mis- 
representations and never became of force or effect. 

W. A. Thomas conducted a grain commission business in the city 
of Minneapolis for many years and employed Humlong and W. B. Gross- 
kopf in his office. Humlong had charge of the books and was manager 
of the office under Thomas, and Grosskopf was telegraph operator and 
also performed clerical and other services. In 1914 Thomas caused the 
plaintiff company to be incorporated and turned his business over to the 
corporation. He owned the greater part of the capital stock and became 
president of the company. The company issued stock of the par value of 
$2,000 to Humlong and Grosskopf respectively, taking their notes therefor 


*Decision rendered, May 29, 1919, 172 N. W. Rep. 697. Syllabus by 
the Court. 
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secured by a pledge of the stock, and Humlong became secretary and 
treasurer of the company, and Grosskopf vice-president of it; but the 
business was conducted in the same manner as before, and as if it still 
remained the private business of Thomas. 

The application for the surety bond was made in the name of plaintiff 
by Thomas as president; and among other things made the following 
declaration : 

“The foregoing employee has been in the service of the undersigned 
employer one year and six months, and the duties required have always 
been performed in a faithful and satisfactory manner. The accounts 
were last audited on the Ist day of December, 1915, and were correct in 
every particular. There has never come to the notice or knowledge of the 
employer any act, fact, or information tending to indicate that employee 
is negligent, unreliable, deceitful, dishonest, or unworthy of confidence. 
As far as the employer knows, employee’s habits are good.” 

The application also stated that an indebtedness due plaintiff from 
Humlong was for the purchase of stock and amounted to about $2,500. 
Among other things the bond provides that the obligation of the surety 
is— 

“Subject to the following express conditions, which shall be conditions 
precedent to any recovery hereunder: 

“(1) That the employer shall not have had at the date hereof any 
knowledge of the employee having been guilty of any act of personal 
dishonesty, ,in any position in the employer's service, or in the service of 
any other person, firm, or corporation, and all statements which the em- 
ployer has furnished the surety, concerning the employee or his duties 
or accounts are warranted by, the employee to be true, and if any of the 
statements be false or untrue, this obligation shall be null and void, and 
of no effect from the beginning.” 

It is conceded that in 1914, unknown to the other members of the 
company, Humlong began speculating in grain, using the funds and credit 
of the company therefor; that he entered these transactions on the books 
of the company as transactions executed by the company for a customer 
whom he designated on the books as No. 103; that on July 31, 1915, he 
was in default to the company in the sum of $3,166.26 on account of these 
transactions; that he settled this shortage by repaying $1,400 to the com- 
pany in cash and by giving the company his promissory note for the 
balance of $1,766.26 on which he arranged to apply $25 per month out of 
his salary; that Thomas was informed of these transactions by Humlong 
on July 31, 1915, and accepted the note on Humlong’s promise to speculate 
no more; that at the time of making the application for the surety bond 
in the following December, Humlong’s indebtedness to the company was 
the sum of $3,666.26, consisting of his note for $1,766.26 and of a note 
for $1,900 given for his. stock; that after settling for the above shortage, 
Humlong again began speculating in the same manner as before, and 
on January 18, 1916, after the making of the application for the bond, 
but. before the bond had been executed, refunded to the company the 
sum of $1,918 as the shortage resulting from these later transactions; 
that the tranasctions which resulted in the above-mentioned shortages . 
were of precisely the same kind and nature as those for which plaintiff 
seeks to recover in this action; and that none of them were disclosed to 
defendant. 

While Thomas states he did not know of the transactions which 
resulted in the shortage refunded on January 18, 1916, until long after- 
wards, nor of the cash refundment of $1,400 made by Humlong in July, 
1915, and that he supposed that the note of $1,766.26 given July 31, 1915, 
represented the entire amount of Humlong’s shortage on his prior trans- 
actions, and that such shortage did not exceed the amount of the com- 
missions credited to the company on such transactions, he admits that 
he was informed of these transactions, that they were of identically the 
same nature as those involved in the present suit, that a reference to the 
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books would have disclosed the cash refundment of $1,400, that he «c- 
cepted the $1,766.26 note in settlement of the shortage, and that this note 
remained wholly unpaid at the time he made the’ application for the 
bond. He explains his failure to disclose these matters to defendant by 
saying that he did not have them in mind when he made out the applica- 
tion in December, 1915, and that he had no intent to mislead or deceive. 
But his own testimony puts beyond question the fact that he declared 
to defendant that “there has never come to the notice or knowledge of the 
employer any act, fact, or information tending to indicate that employee 
is negligent, unreliable, deceitful, dishonest, or unworthy of confidence,” 
after he knew that Humlong had been guilty of misappropriating the 
company’s funds, and that he answered defendant’s inquiry as to how 
Humlong’s indebtedness to the company arose by saying that it was for 
the purchase of stock after he knew that $1,766.26 of it arose out of 
such misappropriation of funds. 


{1] We concur in plaintiff’s contention that the contract in question 
is governed by the laws applicable to contracts of insurance. Pearson v. 
U. S. Fidelity & Guaranty Co., 138 Minn. 240, 164 N. W. 919; Quinn- 
Sheperdson Co. v. U. S. Fidelity & Guaranty Co., 172 N. W. 693, filed 
May 23, 1919. Section 3300, G. S. 1913, provides: 

“No oral or written misrepresentation made by the assured, or in his 
behalf, in the negotiation of insurance, shall be deemed material, or defeat 
or avoid the policy, or prevent its attaching, unless made with intent to 
deceive and defraud, or unless the matter misrepresented increases the 
risk of loss.” 


(2, 3] Plaintiff admits the making of the misrepresentations, but 
claims that they were not made with intent to deceive or defraud and that 
the verdict decided this contention in jts favor. Under the statute quoted, 
if the matter misrepresented increased the risk of loss, the misrepresenta- 
tions avoided the contract regardless of the intent with which they 
were made. Johnson v. National Life Ins. Co., 123 Minn. 453, 144 N. W, 
218, Ann. Cas. 1915A, 458, and cases cited therein. With knowledge that 
Humlong was lacking in fidelity and honesty to such an extent that he 
had wrongfully converted plaintiff’s funds to his own use in 1915, plaintiff 
applied for a bond insuring plaintiff against any embezzlement by him 
from and after the Ist day of January, 1916, and obtained such bond by 
representing that Humlong had always been faithful and that plaintiff 
had no knowledge of “any act, fact, or information” tending to indicate 
that he was “unreliable, deceitful, dishonest, or unworthy of confidence.” 
To state it bluntly, plaintiff procured a bond insuring the future honesty 
and fidelity of an employee who had been a defaulter, by falsely repre- 
senting that his character fot honesty and fidelity was unblemished. This 
was a fraud on defendant. Capital Fire Insurance Co. v. Watson, 76 
Minn. 387, 79 N. W. 601, 77 Am. St. Rep. 657. That the matters mis- 
represented increased the risk of loss is too plain to require argument, 
and a verdict to the contrary is wholly without evidence to support it. 
As the conclusion reached on this question disposes of the case, it is not 
necessary to consider the other questions raised by defendant. 

The order is reversed and judgment will be entered for defendant. 
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SUPREME COURT OF NEW HAMPSHIRE. 


HILLSBOROUGH, 


CAVANAUGH BROS, 
v. 
GENERAL ACCIDENT FIRE & LIFE ASSUR. CORPORATION.* 


INSURANCE—LIABILITY INSURANCE—NEGLIGENCE, 


One who insures another against liability for accidents owes the 
insured the duty of settling with an injured person before suit, if that 
is the reasonable thing to do, and is liable to the insured for negligent 
failure to do so after assuming control of the claim. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Transferred from Superior Court, Hillsborough County 

Action by Cavanaugh Bros. against the General ‘Agnidear: Fire & Life 
Assurance Corporation. Verdict for plaintiffs. Transferred on defend- 
ant’s exception. Exception overruled. 


Case for negligence. Trial by jury. Verdict for the plaintiffs. The 
defendant insured the plaintiff against liability for accidents, and, when 
one of their horses kicked one Blais, it assumed the defense of his claim. 

This action is brought to recover from the defendant the sum of 
$3,000, which the plaintiffs claim they paid because of the negligence 
=o defendant in the preparation and manner of conducting the 

efense. 


James E. Banigan, of Manchester, for plaintiffs, 


Doyle & Lucier, of Nashua, and Branch & Branch, of Manchester, 
for defendant. 


Younc, J. The evidence warrants the findings that Blais’ claim 
should have been settled and that it might have been settled before 
suit was brought without calling on the plaintiff for contribution. The 
defendant, however, made no serious attempt to settle with Blais until 
matters were in such shape there was nothing else to do, when the 
case was settled for $6,000. The question therefore raised by the de- 
fendant’s first exception is whether it owed the plaintiff the duty of 
settling with Blais before suit, if that was the reasonable thing to do. 
As to that there can be no question; for, when the defendant assumed 
control of the Blais claim, it then and there became its duty to do 
what the average man would do in a similar situation. 

The defendant rests its contention as to its second exception on 
Batchelder v. Railway, 72 N. H 329, 56 Atl. 752. The conclusion reached 
in that case rests on the proposition that, if counsel persist in disobeying 
a ruling of the presiding justice, the court will set a verdict in his favor 
aside as punishment for his intentional misconduct. In this case, how- 
ever, it is not found and there is no evidence to warrant a finding that 
counsel either knew or ought to have known that he was disobeying 
“the law of the trial” when he made the remarks in question. 

Defendant's exception overruled. 


*Decision rendered, Mar. 4, 1919. 106 Atl. Rep. 604. 
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GRBAV.ACH v. CASUALTY CO. OF AMERICA. (Civ. 2413.)* 
(District Court of Appeal, Second District, Division 1, California.) 


INSURANCE—REINSURANCE—ACTIONS ON REINSURANCE 
POLICY—BURDEN OF PROOF. 


In an action by an insured upon, a reinsurance contract covering 
liability for injuries, whereby the reinsurer agreed to settle the claims 
and losses of the original insurer, and which provided for the transfer 
of cash or securities by the original insurer to the reinsurer as a pre- 
requisite condition, proof by plaintiff that such company had complied 
with its obligations under the contract was essential to recovery, in 
view of Civ Code, §§ 2646, 2649. 


(For other cases, see Insurance, Dec. Dig. § 686,) 


Appeal from Superior Court, Los Angeles County; E. P. Shortall, 
Judge. 

Action by Peter Grbavach against the Casualty Company of America 
and another. judgment for plaintiff, and the named defendant alone 
appeals. Reversed. 


Bowen & Bailie, of Los Angeles, for appellant. 
Herbert W. Kidd, of Los Angeles, for respondent. 


*Decision, rendered, Mar. 21, 1919. 180 Pac. Rep. 835. 


VILM MILLING CO. v. KANSAS CASUALTY & SURETY CO. 
(No. 22117.)* 


(Supreme Court of Kansas.) 


2. — ee BOND—EMBEZ ZLEMENT — EVI- 
DENCE 


Bridenee showing that the agent had fraudulently withheld property 
and money of the plaintiff and had appropriated it to his own use is 
sufficient to warrant a recovery: upon the bond in which the defendant 
undertook to reimburse the plaintiff for any loss that it might sustain 
by reason of the fraud or dishonesty of the agent amounting to larceny 
or embezzlement in connection with his duties and obligations, and the 
fact that the agent had not been prosecuted for embezzlement, or that 
the proof was not strictly the same as is required in a prosecution for 
embezzlement, will not defeat a recovery. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Sedgwick County. 

Action by the Vilm Milling Company against the Kansas Casualty 
& Surety Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


wp api ciclo a at es TS gel a plan 
*Decision rendered, May 10, 1919. 180 Pac, Rep. 782. Syllabus by 
the Court. 
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Stanley, Stanley & Hegler and George L, Siefkin, all of Wichita, 
and William Morheiser, of Kansas City, Mo., for appellant. 
Kos Harris and V. Harris, both of Wichita, for appellee. 


QUINN-SHEPHERDSON CO. y. UNITED STATES FIDELITY & 
GURANTY CO. er ar. (No. 21115.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—ORAL CONTRACT—VALIDITY. 


An oral contract of present insurance or for insurance to be effective 
from date is valid. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—TRIAL—FIDELITY INSURANCE—ORAL CON- 
TRACT OF PRESENT INSURANCE—EVIDENCE. 


The evidence sustains a finding that the plaintiff and the defendant 
did not enter into an oral contract of present insurance of the fidelity 
of the plaintiff's employees, or for insurance to be effective from date, 
but the court erred in limiting, as proof of a contract of insurance, 
the effect of a letter quoted in the opinion, dated October 3, 1916, to 
a contract made on August 2d or 3d, the pleadings being sufficient to 


permit proof of a contract made between August 2d or 3d and October 
13th. 


(For other cases, see Insurance, Dec. Dig. § 665[2]; Trial, Dec. 
Dig. § 54[1].) 


Appeal from District Court, Hennepin County; William E. Hale, 
Judge. 
Action by the Quinn-Shepherdson Company against the United States 
Fidelity & Guaranty Company and Wirt Wilson and others. Findings 
for defendants, and, from an order denying its motion for a new trial, 
plaintiff appeals. Order reversed. 


Kerr, Fowler, Schmitt & Furber, of Minneapolis, for appellant. 
Cobb, Wheelwright & Dille and Cohen, Atwater & Shaw, all of 
Minneapolis, for respondents. 


*Decision rendered, May 23, 1919. 172 N. W. Rep, 693. Syllabus by 
the Court. 


NEWTON v. SEELEY et at. (No. 589.)* 
(Supreme Court of North Carolina.) 


INSURANCE—INDEMNITY INSURANCE—RIGHT OF INJURED 
EMPLOYEE AGAINST INSURER. 


Where an employer insured himself against loss from liability for 


*Decision rendered, May 27, 1919, 99 S. E. Rep. 347. 
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injuries. to employees, and an employee was injured, and the employer, 
being insolvent, left the city, the injured employee cannot sequester as 
an equitable asset of the employer the contract of indemnity insurance, 
and apply it to the satisfaction of his demand, since the employer, not 
having discharged any liability, has not sustained any. loss for which 
the insurer has agreed to indemnify him. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court, Cherokee County; McElroy, Judge. 

Action by Joe Newton against F. R. Seeley and the Maryland Casualty 
Company. From an order overruling demurrer to the complaint, the 
Casualty Company appeals. Reversed, and action directed to be dismissed 
as to the Company. 


Merrimon, Adams & Johnston, of Asheville, for appellant. 
Witherspoon & Witherspoon, of Murphy, for appellee. 





Federal Life Ins. Co. v. Kemp. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


FEDERAL LIFE INS. CO. 
v. 


KEMP et at. (No. 2567.)* 


1. INSURANCE—CONSTRUCTION OF CONTRACT—ELEMENTS 
FOR DETERMINATION. 


While the terms of an insurance policy framed by the insurer are to 
be construed, if ambiguous, most strongly against him, even such am- 
biguous provisions are to be interpreted in the light of surrounding cir- 
cumstances, with regard to the evident purpose of the parties and the 
nature of the general undertaking of the insurer towards its policy holders, 
whether the insurer be mutual or a stock company. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE— CONSTRUCTION OF POLICY — SURRENDER 
VALUES—DEDUCTION OF INDEBTEDNESS. 


Where an insurance policy provided that, in case of default by the 
policy holder, he might accept a cash surrender value, a paid-up life policy, 
or extended insurance, and at the time of default in the payment of 
premiums the policy holder was indebted to the insurer for more than 
the cash surrender value of the policy, the right of the insurer under the 
policy to deduct the indebtedness applied to the surrender value in terms 
of extended insurance, and not merely to the cash surrender value. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


3. INSURANCE— CONSTRUCTION OF POLICY —“INDEBTED- 

NESS ON ACCOUNT OF POLICY.” 

Where a life insurance contract provided for a cash payment of pre- 
miums annually of 50 per cent., the remaining part of the premium to 
be considered an indebtedness, such indebtedness was an “indebtedness 
on account of the policy,” within a policy provision for deduction of in- 
debtedness from the surrender value of the policy in case of default in 
payment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


In Error to the District Court of the United States for the District of 
ndiana. 

Action by L. Scott Kemp and others against the Federal Life Insur- 
ance Company. Judgment for plaintiffs, and defendant brings error. 
Reversed and remanded. 


James C. Jones, for plaintiff in error. 
Frank C. Dailey, of Bluffton, Ind., for defendants in error. 


Before Baker, Mack, and Alschuler, Circuit Judges. 


* Decision rendered, Jan. 10, 1919. 257 Fed. Rep. 265. 
Vol. LIV—16. 
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Mack, C. J. In an action by the children, assignees of insured, on a 
$10,000 twenty-payment life policy issued by a company which was re- 
insured by defendant, judgment was entered on a directed verdict for 
plaintiffs in the sum of $8,475.41, the face of the policy less the amount 
concededly due on a loan, plus interest. The facts are not disputed; the 
controversy turns on the construction of the policy and the accompanying 
certificate of loan, the essential portions of which are copied as an ap- 
pendix hereto. 

Concededly, the policy lapsed on December 31, 1910, for nonpayment 
of the eleventh premium, unless it was continued in force for the face 
amount under the extended insurance provision. The premiums were 
$365 annually for 20 years; pursuant to the terms of the premium loan 
certificate bearing even date with the policy and executed concurrently 
therewith, only one-half of the first ten annual premiums, $182.50 each, 
was paid in cash. When the eleventh premium was due, the unpaid one- 
half of the first ten premiums, with interest, amounted to $2,278.77. The 
insured died July 31, 1914. No application was made within 30 days or 
with 6 months after December 31, 1910, for any of the methods of settle- 
ment specified in paragraph 8 of the conditions. If the first ten premiums 
had been paid in full, the insured would have been entitled, at the same 
time of default in payment of the eleventh premium, to extended insurance 
for 15 years and 233 days, and thus, at the time of his death in 1914, the 
policy would have been in force for its face amount. A like situation 
arises if the loan be deemed an obligation separate and distinct from the 
policy, and not to be deducted from the value of the extended insurance 
at the time of the lapse. 

If, however, the surrender value at that time, whether expressed in 
dollars or extended insurance, is to be reduced by the amount of the then 
existing loan as an indebtedness on account of the policy, then, as the loan 
exceeded the then guaranteed cash values and loan values specified on 
page 3 of the policy, and also exceeded the then value of the 15 years 
and 233 days of extended insurance, testified to be $2,074.20, there was no 
value remaining for the purchase of any extended insurance. 


Life insurance under such a policy as the one in question is based 
upon the creation out of the annual premiums of a reserve fund which at 
compound interest will equal the face of the policy at the expiration of a 
certain time, determined by certain mortaility tables based upon experience. 
The annual premium charged is in excess of this amount; this excess 
provides for the expenses of the company and losses greater than those 
counted upon; out of any balance, dividends are paid and surpluses ac- 
cumulated. - 

It is the’reserve fund which enables the company to guarantee certain 
loan and cash surrender values at stated periods; and it is this same 
fund which enables it to offer, on a default, an extension of the insurance 
for definite periods without payment of further premiums, The reserve in 
whole or in part is used to pay a single premium for the extended term 
insurance, which the insured may thus purchase in lieu of surrendering 
the policy for cash or taking a pro rata amount of insurance, in case lic 
is compelled to lapse the policy by his inability to keep on paying the 
stipulated premiums. 

[1] An insurance company, like an individual, may disregard the 
fundamental elements of legitimate business and by contract agree to give 
its policy holders, or some of them, privileges which, if given to all, would 
inevitably result in time in insolvency; and if the contract clearly so pro- 
vided, the folly of it would be no defense to its enforcement. But all 
contracts are to be interpreted in the light of the surrounding circum- 
stances; and while the terms of an insurance policy framed as they are by 
the insurer, are to be construed, if ambiguous, most strongly against him, 
yet even ambiguous provisions are to be interpreted with regard to the 
evident purposes of the parties and the nature of the general undertakings 
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of the insurer towards its policy holders, and that, too, whether the in- 
surer be a mutual or a stock company. 

Even, therefore, if there were some ambiguity in the provisions ot 
these form documents which constitute the contract, an interpretation 
which would necessarily result in eventually destroying the insurer and 
thus rendering performance of similar obligations to others impossible 
should not be given to it, if any other reasonable construction could 
fairly be given to the language used. The quest’on in this case is: What 
“indebtedness on account of this policy” is embraced within that phrase as 
used in the cited passage from page 3 of the policy, and what “surrender 
value” does it reduce? 

Plaintiffs contend that the loans covered by the premium loan cer- 
tificate are independent of the policy and not intended to be covered by 
this clause; further, even if they are included therein, the “surrender 
value” to be reduced thereby in case of lapse is only the “cash surrender 
value” specified: in the table on page 2 of the policy, and not the automatic 
alternative option of the extended insurance. Specifically, they. urge that 
under this option the insurance, on lapse in the payment of the eleventh 
premium, was automatically extended for 15 years and 233 days for the 
face of the policy; that the unpaid half of the ten premiums constituted a 
loan, not enforceable directly as a debt, but only as a lien upon and payable 
out of proceeds of the policy on its maturity; if death occurred during 
this extension period, as it did occur, the face of the policy, less the loan, 
would then be payable; if, however, death should occur after the ex- 
tension period, and when, therefore, the insurance would no longer be 
in force, while the company would not have to pay the insurance it could 
not collect the amount loaned. 

If these contentions are to be upheld, the practical result is this: That 
the company on December 31, 1910, had already paid out, by way of a 
conditional loan, nearly the entire reserve held by it on the policy; that 
although it no longer had the money in hand ‘to pay for the extended in- 
surance for over 15 years, it was nevertheless bound to grant it practically 
without charge; that, if the insured outlived the 15 years, it would thus 
have made a gift of this insurance cost during that period, and only if 
he died during that period would it be repaid the loan. Such a contract, 
given to all policy holders, would inevitably bankrupt the company. 

[2] In our judgment, these contentions are not to be upheld. Not only 
is a different construction of the policy consonant with sound business 
principles, fair and reasonable; it is, we believe, the only fair interpretation 
of the language, practically free of any ambiguity. The privileges ac- 
corded a defaulting policy holder are three. He may accept any one of 
them: The cash, paid-up policy good for life, or extended insurance good 
only for fixed periods, which he will be entitled to dependent upon the 
time of default, as specifically stated in the table of surrender values. 
This table is termed “Table of Loans and of Surrender Values Either in 
Cash, Extended or Paid-Up Assurance.” While loans are necessarily 
cash, clearly surrender values may be cash, or a paid-up policy, or 
extended insurance; any of these is equally a thing of value to be given 
in exchange for the surrendered and defaulted policy. 

What surrender value, then, is to be reduced if “an indebtedness on 
account of the policy” be outstanding at the time of settlement in case of 
default in premium? Surely whichever of the three may be selected. 
Concededly, if a cash surrender value were the option selected, the in- 
debtedness would be deduced. The parties cannot reasonably be held to 
have intended that a paid-up policy or extended insurance could be taken 
in lieu of the cash, and that, in that event, the debt, which, under the loan 
privilege given in the table, might exceed the cash value and be nearly 
the entire reserve, might remain upaid in whole or in part. The insurance, 
paid-up or extended, is a surrender value expressly specified as such in 
the table, exactly the same as the cash value. In Hay v. Meridian Life, 
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etc., Co., 57 Ind. App. 536, 101 N. E. 651, 105 N. E. 919, the provisions 
were entirely unlike those in the instant case; furthermore the language 
was vague and ambiguous, and therefore properly interpreted in favor of 
the insured. Francis v. Prudential Ins. Co., 243 Pa. St. 380, 90 Atl. 205, 
is closer to the case in hand. While we cannot concur in the reasons 
given by the court'for its conclusions, or in these conclusions, the case 
is distinguishable on the facts; for there the indebtedness was expressly 
stated to be deductible from the amount payable as extended insurance, 
not as here from the surrender value at the time of lapse, whether in cash, 
paid-up or extended insurance. 

[3] Clearly, too, this premium loan is “an indebtedness on account 
of this policy.” The premiums were $365 cash annually; the loan certifi- 
cate, executed contemporaneously with the policy, expressly bound the 
maker to pay this premium in full, but only one half in cash, the other 
half to be secured by a lien on the policy. While the payments on the 
certificate were to terminate on the surrender or expiration of the policy, 
the indebtedness, if any, theretofore created remained as a lien on the 
policy; as it was for a portion of premiums essential to have kept the 
policy in force, it was clearly “on account of this policy.” We find no 
basis in the documents for limiting “an indebtedness on account of the 
policy” to the loans specified in the table of guaranteed loan values. 

Anson v. New York Life Ins. Co., 252 Ill. 369, 96 N. E. 846, 37 L. R. A. 
(N. S.) 555, is not at all in point. The indebtedness there sought to be 
deducted was entirely extraneous; it arose out of the insured’s trans- 
actions as a company agent. 

The judgment must be reversed, and the cause remanded for retrial. 


Appendix. 


The policy provided for the payment of $10,000 “(less any indebtedness 
due the company on this policy)” on proof of death, while the pdlicy 
was in force, “subject to the privileges and conditions stated on the 
second and third pages hereof, which are made a part of this contract.” 

The eighth paragraph of privileges and conditions, on the second page 
of the policy, reads as follows: 


“If this policy shall become void by the violation of any stipulation or 
agreement, all payments made or accepted hereon shall be retained by and 
shall belong to the company, except that if after three full years’ premiums 
shall have been paid on this policy, it shall cease to become void solely by 
the nonpayment of any premium when due, the owner will be entitled, on 
legal surrender of this policy within thirty days thereafter to one of the 
methods of settlement provided in the table upon the third page hereof 
at the date of surrender, as follows: 

“1, Receive a paid-up life policy for the amount specified in the said 
table; or, 

“2. Receive the amount specified in the said table as the cash value of 
this policy, or, 

“3. Should no choice be made within said thirty days of one of the 
foregoing methods of settlement, and providing application is made there- 
for within six months from date of default of payment of premium, the 
owner of this policy will still be entitled to receive a certificate extending 
this assurance, for the face value of this policy, for the number of years 
and days specified in the said table, subject to the conditions regarding 
proofs of death specified on the face of this policy, provided that, if death 
occurs within three years from the date of such certificate and during the 
term covered by such extended assurance there will be deducted from the 
amount payable the amount of the premiums which would have been paid 
had there been no lapse.” 


On page 3 of the policy is a table headed “Table of Loans and of 
surrender Values, Either in Cash, Extended or Paid-Up Assurance, and 
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additions at Death.” While the table covers from three to twenty, only 
the tenth year is essential here. It reads: 


Total 
Amount 
AtEnd Loan Cash Payable Extended Assurance. Paid-up 
of Values. Value. atDeath. Years. Days. Life Policy. 
10th Yr. 2,250.00 1,965.00 11,965.00 15 233 5,000.00 


After the table on page 3, was the following: 


“Any indebtedness on account of this policy outstanding at the time of 
settlement as provided by the terms of paragraph 8 of privileges and 
conditions upon the second page hereof, will correspondingly reduce the 
surrender value specified in the above table.” 

At the time the policy was issued, it was agreed that the insured 
might pay half of each annual premium, $182.50, in cash, and that the 
remaining half of the premium, with compound interest at 4 per cent., 
should become an indebtedness secured by a lien against the policy. 

The agreement with respect to this, executed concurrently with the 
policy, is evidenced by the “Premium Loan Certificate” as follows: 


“Premium Loan Certificate. 


“Whereas, the Interstate Life Assurance Company, of Indianapolis, 
Indiana, has accepted an application, and issued, upon the statements 
contained therein, a policy of assurance upon my life in the sum of ten 
thousand dollars, I hold my self duly bounden to the said company in the 
sum of three hundred sixty-five and no/100 dollars, annually for twenty 
years, unless said policy be sooner terminated by death or surrender, 
payable upon the terms and conditions as herein provided. 

“1. The true intent and purpose of this loan certificate is that I hold 
myself bound to pay for said policy of assurance a sum of money annually, 
the cash part of which shall be fifty per cent (50%) of the premium 
thereon. ' 

“2. In order that the terms and conditions of this loan certificate shall 
be made good, the company shall have a lien upon the policy of assurance 
upon my life, in payment for which it is given, to the extent of the annual 
differences between the cash paid and the full premiums, with four per 
cent. (4%) interest thereon, computed in accordance with insurance law 
and mathematics. In the event of the policy for which the loan certificate 
is given becoming a claim by death within twenty years from date of this 
policy, there shall be paid thereon the profits apportioned thereto. 

“3. The payments on the loan certificate shall terminate upon the 
surrender to the company of the policy upon which it is predicated, or at 
the expiration of twenty years from the date thereof. 

“Signed and witnessed this 3lst day of -December, 1900. 

“Stephen Bruce Kemp, Maker.” 
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COURT OF APPEALS OF NEW YORK. 


QUAST 
v. 
FIDELITY MUT. LIFE INS. CO.* 


3. INSURANCE—LIFE INSURANCE—NEW YORK CONTRACT. 


Where application for a life policy was written and delivered to the 
insurer’s agent in Buffalo, and mailed by the agent to the insurer at 
Philadelphia, and the first premium was paid at the insurer’s office in 
Buffalo, and the polay sent by mail to insured in Buffalo, the contract 
of insurance may be considered a New York contract. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


4. INSURANCE—LIFE INSURANCE—DISTINCTION OR DIS- 
CRIMINATION—STATUTE. 


Twenty-payment life policy issued to plaintiff, fully stating the con- 
sideration, in that it was issued on surrender of an old policy and for 
ten yearly payments of $72.68, held not violative of the Pennsylvania 
statute prohibiting life insurers from making or permitting any distinc- 
tion or discrimination in favor of individuals between insurants of the 
same class, etc. 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 


5. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—DE- 
FENSE OF ILLEGALITY. 


Despite Laws 1892, c. 690, § 89, prohibiting life insurers from making 
any discrimination in favor of individuals of the same class, and 
like Pennsylvania statute, whichever was applicable, a life insurer could 
not plead as a defense, when sued for the guaranteed cash value of a 
20-payment policy, that its issuance of such policy, in return for insured’s 
surrender of his old policy, and his agreement to pay premiums for 10 
years, was a discrimination rendering the policy illegal and void, since its 
discriminatory character did not appear at the time, while no one can 
profit by his own fraud, as by retaining premiums paid under the old 
and new policy while disclaiming liability. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by William A. Quast against the Fidelity Mutual Life Insur- 
ance Company. From judgment of the Appellate Division (178 App. 
Div. 908, 164 N. Y. Supp. 1110), affirming judgment of the trial term for 
plaintiff, defendant appeals. Affirmed. 


Wilbur E. Houpt, of Buffalo, for appellant. 
Charles M. Harrington, of Buffalo, for respondent. 


CraNE, J. This is an action upon an insurance policy to recover the 
guaranteed cash value, together with the profits apportioned thereto. 
William A. Quast, a resident of Buffalo, N. Y., in December of 1893 
was insured for $2,000 by the Fidelity Mutual Life Association of Phila- 
delphia. The annual premium was $32.16, which was paid by the insured 
for 12 successive years, the last payment being made Dectmber 25, 1904. 


* Decision rendered, April 29, 1919. 123 N. E. Rep. 494. 
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The company, in 1905, had changed trom a mutual life association to 
a regular stock company, taking the name of the Fidelity Mutual Life 
Insurance Company, and thereafter instead of writing insurance on the 
assessment plan proceeded to write all new policies on the legal reserve 
basis. Being desirous of exchanging the old policies outstanding for 
those of the new form of insurance which it was issuing, the defendant 
sent out an agent, one Masten Newton, to call upon the policy holders 
and effect a substitution where possible. The advantage or reasons for 
the change need not here be considered. 

Newton called upon the plaintiff at his then place of business in 
Buffalo, and requested him to surrender his old policy and take out a 
new policy on the 20-payment life plan. The application which the in- 
sured signed at Newton’s request read as follows: 


“Application. 

I, William A Quast, do hereby apply to the Fidelity Mutual Life 
Insurance Company, of Philadelphia, Pa., for an insurance on my life for 
$2,000 an the 20 Pay G. A. plan, the premium, as stated in the policy, to 
be payable annually. I was born on the 8 day of December, 1865, and 
desire policy to be issued as of age 29. Premiums to be fully paid in 
10 years from this date. Make policy payable to Della A. Quast, related 
to me as wife. I select the 10 year accumulation period, and I hereby 
agree on behalf of myself, and of any person who shall have or claim 
any interest in the policy issued under this application, that in the matter 
of distribution of surplus or profits, or the apportionment of dividends 
the principles and methods which may be adopted by the company for 
such distribution or apportionment, and its determination of the amount 
equitably belonging to any policy which may be issued under this applica- 
tion, shall be and hereby are ratified and accepted. 

“In consideration of the issuance of the policy herein applied for, I 
hereby surrender to said company all right, title and interest in and to 
policy or certificate No. 45635, issued to me under the title of the Fidelity 
Mutual Life Association. 

“Dated at Buffalo, N. Y., May 27, 1905. 

“William A. Quast, Applicant, 
“Address: 65 Watson St., Buffalo, N. Y. 
“Witness: M. Newton.” 


The premium for the new policy was $72.68, payable annually for 10 
years, the policy becoming, a fully paid up policy on May 27, 1915. 

The agreement, as understood by the plaintiff and as called for by 
the application and the policy, was, in substance, that the plaintiff should 
surrender his old policy upon which he haid paid for 12 years and that 
the defendant would give him a 20-payment life policy to become a fully 
paid up policy by the annual payment of $72.68 for 10 years. The first 
10 years of the 20-payment life policy were to be paid for by the surrender 
of the old policy. : 

The new policy, when issued, recited the contract in these particulars 
as follows: 

“This insurance is granted as of date May 27, 1895, in consideration 
of the application herefor, which is made a part hereof, and of the sur- 
render and cancellation of policy No. 45635, issued by the Fidelity Mutual 
Life Association, now the Fidelity Mutual Life Insurance Company, and 
of the payment in advance of seventy-two and 68/100 dollars, and of 
the payment of a like amount on or before the 27th day of May in every 
year thereafter, until premiums for twenty years have been duly paid, 
or until the prior death of the insured. 

“The premium paying period on this policy ends on the twenty-seventh 
day of May, 1915.” 

The insured paid the premiums as called for until the maturity of the 

policy on the 27th day of May, 1915, when he elected to take, in accordance 


’ 
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with its provisions, the paid-up cash value, together with the profits. The 
defendant then for the first time informed him that he had signed a 
certificate of loan wherein he had agreed to pay $536, and 6 per cent. 
thereon for the first 10 years of the 20-payment life policy, and that he was 
only entitled to the balance of the cash surrender value and the profits 
after deduction of this amount. The balance of $622.93 the defendant 
offered to pay. 

Claiming that he never signed any loan certificate or made any such 
contract, the plaintiff brought this action upon his policy. 

By its answer the defendant, after certain denials and admissions, 
set forth as a defense the facts in substance as already stated, and further 
alieged that the plaintiff had borrowed from it, by a certificate of loan 
signed by him, the sum of $536, to pay for the first 10 years of the new 
policy, which was to be deducted from any sum due upon the policy, and 
the defendant alleged it was ready to pay the plaintiff this balance if he 
would accept the same. 

Under these pleadings the trial proceeded uppn the sole issue of 
whether or not the plaintiff had signed the certificate of Ioan. The 
plaintiff denied that his name appearing upon the paper had been signed by 
him, while the witness, Masten Newton testified that the plaintiff signed it 
in his presence. Both sides called experts in handwriting, those for the 
plaintiff claiming the signature to be a forgery, and those for the 
defendant stating it to be genuine. The judge charged the jury as follows: 


“Tf you shall find that the plaintiff did not sign this certificate it will 
be your duty to return a verdict for the plaintiff for the full amount of 
$1,480.53, with interest from May 27, 1915. If you shall find that he did 
sign the certificate it will be your duty to bring in a verdict for $622.93, 
without interest.” 


The jury found for the plaintiff. 

After a unanimous affirmance by the Appellate Division (178 App. 
Div. 908, 164 N. Y. Supp. 1110), only one question of law is raised on 
appeal to this court, which arises from the refusal of requests to charge. 
They are these: 


“T ask the court to charge that plaintiff’s contention to the effect that 
the defendant agreed to issue a policy, or the policy in suit, on the sur- 
render of the old assessment policy, and thereupon and on the payment 
of 10 annual premiums of $72.68 by plaintiff the defendant did not issue 
the policy in suit under such consideration only; that the defendant then 
violated the law controlling the case and did discriminate in favor of 
individuals, between insurants of the same class in the amount of pre- 
miums paid or rates charged for policies in the same class.” 

“T ask the court to chargé the jury that if the defendant, did dis- 
criminate in favor of individuals between insurants of the same class in 
the amount of premiums paid or rates charged for policies of the same 
class that then the policy in suit is illegal and the plaintiff cannot recover 
in this action.” 


The point regarding these requests is this: It appeared from the 
testimony of one of the defendant’s witnesses that about 3,000 of the old 
life policy holders had surrendered their policies for new policies and in 
each instance had either paid cash for the insurance which was dated 
back or else had signed a loan certificate authorizing a deduction for 
such insurance to be made from the amount paid upon the policy. If the 
plaintiff did neither of these things, but simply surrendered his old policy 
for a new one which became fully paid in 10 years, he received a benefit 
or favor not accorded to others in his class. They not only surrendered 
their policies, but paid for the first years of the 20-payment life, while 
he surrendered his policy and paid nothing for these first 10 years except 
what he had already paid upon the old policy. This, it is claimed by 
the defendant, is a violation of the Pennsylvania or New York statute 


. 
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against discrimination hereafter referred to and rendered the policy or 
insurance contract void. : 

[1] At the very outset it will be noted that the defendant has failed 
to plead the new matter constituting the illegality. It knew before the 
action was commenced that the plaintiff denied the certificate of loan. By 
its answer it merely alleged that he had signed the certificate of loan and 
went to trial upon the issue. The alleged illegality did not appear upon 
the face of the complaint, nor in the application or insurance policy. It 
rested entirely upon facts within the defendant’s knowledge, i. e., the 
surrender of old policies by 3,000 other applicants and the payment by 
them of cash or the giving of loan certificates for back dated insurance. 
These matters constituting discrimination and illegality should have been 
pleaded, and such defense cannot now be raised under the issues as 
framed. 

[2] The general denial in the answer in an action on a contract puts 
in issue simply all matters which the plaintiff was bound to prove to make 
out his cause of action; in order to avail himself of facts not appearing 
upon the face of the contract to establish its invalidity or illegality, the 
defendant must plead them. Milbank v. Jones, 127-N. Y. 370, 28 N. E. 31, 
24 Am. St. Rep. 454; Codd v. Rathbone, 19 N. Y. 37; Morford v. Davis, 
28 N. Y. 481; Kansas City School District v. Sheidley, 138 Mo. 672, 40 S. 
W. 656, 37 L. R. A. 406, 60 Am. St. Rep. 576. 

[3] But passing from the question of pleading to the merits, we have 
a contract which the parties have assumed to be a Pennsylvania contract. 
The application for the policy in question was written and delivered to 
the agent in Buffalo and mailed by the agent to the company at Phila- 
delphia. The first premium was paid at the company’s office in Buffalo 
and the policy sent by mail. Under such circumstances it may be that 
the contract é6f insurance was a New York contract. Equitable Life 
a Society v. Clements, 140 U. S. 226, 11 Sup. CG. 822, 35 L. 

d. ; 

The law of New York in 1905 regarding discriminations, being sec- 
tion 89 of chapter 690 of the Laws of 1892, read as follows: 


“No life insurance corporation doing business in this state shall 
make any discrimination in favor of individuals of the same class or of 
the same expectation of life either in the amount of premium charged or 
in any return of premium, dividends or other advantages. No agent of 
any such corporation shall make any contract for insurance or, agreement 
as to such contract other than that which is plainly expressed in the 
policy issued.” 


The penalty for violation was found in the Penal Code, the present 
war being sections 1191 and 1200 of the Penal Law (Consol. Laws, 
c. 40. 
The parties, however, have treated this as a Pennsylvania contract, 
and as the result is the same in either case I will pass at once to the 
a of the Pennsylvania statute which was offered in evidence. 
t reads: 

“107. No life insurance company doing business in Pennsylvania 
shall make “or permit any distinction or discrimination in favor of in- 
dividuals between insurants of the same class and equal expectations of 
life, in the amount or payment of premiums or rates charged for policies 
of life or endowment insurance, or in the individual or other benefits pay- 
able thereon, or in any other of the terms and conditions of the 
contracts it makes. nor shall any such company or agent thereof make 
any contract of insurance or agreement as to such contract, other than as 
plainly expressed in the policy issued thereon, nor shall any such company 
or agent pay or allow or offer to pay or allow nor shall any insurants 
receive directly or indirectly, as inducements to insurance, any rebate of 
premium payable on the policy or any special favor or advantage in the 
dividends or other benefit to accrue thereon, or any valuable consideration 
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or inducement whatever not specified in the policy contract of insurance.” 
Purdon’s Dig. [13th Ed.] p. 1965. 

In the first place it may be noted that this statute provides that the 
insurants shall not receive any special favor or advantage “not specified 
in the policy contract of insurance.’ 


[4] As above quoted, the policy of insurance in this case fully stated 
the consideration for the 20-payment life policy issued to the plaintiff and 
that it was to be fully paid in 10 years upon the surrender of the old policy 
and the 10 yearly payments of $72.68. Under the terms of this statute, 
therefore, there was no violation. Such has been the interpretation of 
this law by State of Maine v. Schwarzschild, 83 Me. 261, 22 Atl. 164, 
— the Maine statute was almost exactly the same as this Pennsylvania 
aw. 

[5] But even if this be not a sufficient answer to the appellant’s ob- 
jections, let us pass to the vital point and determine whether the defendant 
could plead as as a defense to its contract its own violation of the law. 

Succinctly stated the facts are these: For 12 years the plaintiff paid 
$32.16 to the defendant on a policy of insurance. In 1905 he surrendered 
the old policy of insurance under an agreement that for the surrender of 
this policy the defendant would give him a 20-year life policy payable 
in 10 years if he made 10 annual premium payments of $72.68. The 
insured has kept his agreement and paid all the amounts to the company, 
which has never offered to return any part thereof. It refuses to carry 
out its contract while still holding on to the premiums, pleading its own 
illegal act as a defense. The illegality is said to consist in giving the 
plaintiff a favor which it did not give others in his class, and that in so 
doing it violated the law. It seeks to profit by illegitimate business. No 
claim is made that the plaintiff knew that he was receiving any discrimina- 
tion or favor not given to others, and there is no evidence in the case 
even warranting the inference that the plaintiff could have known or 
discovered such a fact. The advantage or discrimination, if given, was 
the voluntary act of the defendant and hidden within its books until re- 
vealed upon this trial. Certainly the courts will not listen to such a 
pleading, or permit the defendant to profit by its own wrong as against 
one not in pari delicto. 

The Pennsylvania act did not intend to make these contracts void for 
any such discrimination as is here shown; it aimed at the insurance com- 
pany and agents, only applying to the insured if at all when the favor or 
discrimination was known to him. While we may be bound to 
consider only such portion of the Pennsylvania statute as has been 
offered in evidence yet the fact is that the penalties annexed to the 
statute consist of fines for repeated violations and a disqualification 
from acting as a life insurance agent. 3 Pepper & Lewis’ Digest of 
Penn. Laws, 1895 to 1897, p. 350. This indicates that the punishment was 
not to fall upon the innocent policy holder, and that an executed con- 
tract was not to be made void. It is the intention which governs in these 
matters. 

As insurance companies have rarely raised such a plea the cases upon 
this point are scarce, but such as we find express the law as here stated. 
In Laun v. Pacific Mutual Life Insurance Co. of California, 131 Wis. 
555, 111 N. W. 660,9 L. R. A. (N. S.) 1204, the insured sought to re- 
cover premiums paid on the ground that a discrimination had been made 
in his favor. The statute of Wisconsin was the same as that of Penn- 
sylvania, and after a review of the authorities the court said: 


“A life insurance company may have contracts with thousands of 
persons for millions of dollars, and be found to have through its agents, 
with or without the knowledge of the officers of the company, granted 
rebates out of the agent’s commission or out of the expense fund to many 
of its patrons The act is malum probitum only. The Legislature nei- 
ther declared the insurance contract void nor made the act a mis- 
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demeanor, nor undertook to punish both parties to the transaction, nor 
undertook to add any sanction to the law against discrimination other 
than the forfeiture of license of the insurance company, or the agent, 
to do business in this state. Can it be presumed under the authorities 
cited in this opinion that there was a legislative intention that the insur- 
ance company should retain all premiums and enrich itself by illegality 
through absolution from all liability on such policies? Can it be presumed 
that it was intended that all premiums that the insured might pay at any 
time within ¢he period limited by law for the commencement of actions 
could be recovered back to the disadvantage of those insurers who con- 
formed to law and paid the legal rates, by diminishing the annual surplus 
which should go to lessen their premiums, or by impairing the fund to 
which such law-abiding insurers must look for security? Would not 
this put a premium upon violations of this statute and enrich those con- 
cerned in such violations at the expense of the just man who kept the 
law? Were there nothing but these consequences apparent from the 
peculiar subject-matter of the legislation in, question, we might be war- 
ranted in inferring that the Legislature intended no such consequences.” 

In Meridian Life Insurance Co. v. Dean, 182 Ala. 127, 62 South. 90, 
the action was on a life insurance policy for $2,500; the defense being the 
violation of a statute like the Pennsylvania act. In the opinion it is stated 
as follows: 


“Insurance statutes are passed to protect the citizens, not to trap 
them. * * * We must in each case look for the intent of the law 
that prohibits the act which so entered into or induced the contract. 

* * * The statute may in terms declare such contract void, voida- 
ble, illegal, or valid; but, if not, it is the subject of judicial construction 
to ascertain the intent. * * * The question is entirely one of leg- 
islative intent. * * * If the defendant’s pleas are good in this case, 
then any insurance company can defeat any recovery on any policy by 
violating the statute and then setting up its own wrong as a defense to 
the action on the policy. It can collect the premiums on policies for 
years, less whatever rebate it sees fit to allow, being careful not to allow 
the same rebate to all, keep the premiums paid, and escape all liability for 
losses by setting up that it has violated the law. Such a construction of | 
the statute ought not to be adopted if it can be avoided” 


So, also, in Robinson v. Security Life & Annuity Co., 163 N. C. 
415, 79 S. E. 681, we find it stated regarding a similar statute: 

“The statute does not invalidate the contract of insurance or the 
agreement of the parties, and it purports to operate upon the insurance 
companies alone.” 


See, also, Smathers v. Bankers Life Insurance Co., 151 N. C. 98, 65 
S. E. 746, 18 Ann. Cas. 756. 

The Supreme Court of Pennsylvania (Swan v. Watertown Fire Ins. 
Co., 96 Pa. 37), has decided that foreign insurance companies doing busi- 
ness in that state without having complied with the provisions of the 
statute relating to such companies cannot set up their turpitude to defeat 
actions on their contracts brought by innocent persons. The statute does 
not impose upon the insured the duty of seeing that the insurer and his 
agents have complied with the statutory requirements. 

“That a company,” said the court, “soliciting and receiving the con- 
sideration for insurance, may avoid its obligation on the ground that nei- 
ther itself or its agent has violated the law, is a proposition repugnant to 
familiar elements of the law.” 


To the same effect is Watertown Fire Insurance Co. v. Rust, 141 II. 
85, 30.N. E. 772, in which the court said: 

“The insurance company knows whether it has complied with the 
law, but the public do not, and they have the right, in the absence of bad 
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faith and of actual knowledge to the contrary, to presume. that a foreign 
insurance company assuming to act in this state is acting lawfully, and 
the company, when sued upon a policy issued under such circumstances, 
is estopped to allege that it had no lawful authority to issue the policy.” 

The same principle was applied in Frits v. Palmer, 132 U. S. 282, 
10 Sup. Ct. 93, 33 L. Ed. 317. 

That statutes similar to this are enacted for the protection of the in- 
sured and for the control and punishment only of the insurer in the 
absence of words to the contrary is stated by Earl, C. J., gn People v. 
Formosa, 131 N. Y. 478, 482, 30 N. E. 492, 493 (27 Am. St. Rep. 612), 
regarding rebates by agents. He said: 

“The nature of insurance contracts is such that each person effecting 
insurance cannot thoroughly protect himself. He is not competent to in- 
vestigate the condition and solvency of the company in which he insures, 
and his contracts may run through many years and mature only, as a 
rule, at his death. Under such circumstances, it is competent for the 
Legislature, in the interest of: the people and to promote the general wel- 
fare, to regulate insurance companies and the management of their af- 
fairs, and to provide by law for that protection to policy holders which 
they could not secure for themselves.” 


The policy of our law that no one will be permitted to profit by his 
own fraud or to take advantage of his own wrong or to found any claim 
upon his own iniquity or to acquire any property by his own crime was 
clearly expressed in Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188, 5 L. 
R. A. 340, 12 Am. St. Rep. 819. 

We therefore conclude that, even if the insurance company were ina 
position under its pleading to raise the question, the policy in this case 
is not void for discrimination, and that neither the Pennsylvania nor the 
New York statute has such effect on the facts and under circumstances 
here stated. 

The judgment appealed from should therefore be affirmed with costs. 

Hiscock, C. J., and Chase, Collin, Cuddeback, Hogan, and McLaugh- 
lin, JJ., concur. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


THOMPSON 
v. 


POSTAL LIFE INS. CO. et au.* 


1, INSURANCE—LIFE INSURANCE—WAIVER OF FORFEITURE 
—PERFORMANCE OF CONDITION. 


Where a life insurer agreed to waive a forfeiture of the policy on 
condition insured should apply for its restoration, before a medical ex- 
aminer, and furnish “satisfactory” evidence of his insurability, and in- 
sured did so, his medical examination disclosing no defect in health, he 
satisfied the condition on which the waiver was dependent, though the in- 
surer’s taste, fancy, or caprice was not satisfied. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
*Decision rendered, May 20, 1919. 123 N. E. Rep. 750. 
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3. INSURANCE—LIFE INSURANCE — LIMITATIONS — STAT- 
UTES. 


Action on a life policy, forfeited for default in payment of premium, 
which forfeiture was waived by the insurer, held not barred, insured hav- 
ing died more than two years after repudiation of the policy, by Insur- 
ance Law, § 92, providing no action shall be maintained on a forfeited 
policy unless instituted within two years from the day of default. 


(For other cases, see Insurance, Dec. Dig. § 619.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Kate H. Thompson against the Postal Life Insurance Com- 
pany and the Provident Savings Life Assurance Society of New York. 
From judgment of the Appellate Division (178 App. 490. 165 N. Y. Supp. 
500) reversing judgment for plaintiff, and granting judgment absolute 
dismissing the complaint, plaintiff appeals. Judgment of Appellate Di- 
vision reversed, and judgment of Trial Term affirmed. 


John Ewen, of New York City, for appellant. 
Henry F. Cochrane, of Brooklyn, for respondents. 


Carpozo, J. The plaintiff sues upon a policy of life insurance issued 
by one of the defendants and afterwards assumed by the other. The in- 
surance was on the life of one Charles T. Thompson, and was payable 
to his wife. Premiums were paid and accepted for more than 15 years. 
In the end a delay of 6 days provoked a forfeiture of the policy. A quar- 
terly payment of $26.10 fell due on June 4, 1902. A period of grace 
extended the time of payment till July 4, 1912. Payment tendered on 
July 10, 1912, was rejected by the insurer on the ground that the policy 
had lapsed. The notice required by section 92 of the Insurance Law 
(Consol. Laws, c. 28) had been received in due season by the insured. 
McCormack v. Security Mut. Life Ins. Co., 220 N. Y. 447, 116 N. E. 
74. The policy therefore lapsed unless the forfeiture was waived. The 
complaint alleges that the defendant Postal Life Insurance Company did 
waive the forfeiture, subject to conditions which were duly performed 
by the insured. The answer admits the agreement, but denies the pe'- 
formance. “The defendant admits that it offered and agreed to reinstate 
the said policy and to waive the forfeiture and lapse of the said policy, 
provided the said Charles T. Thompson should make application for such 
restoration, and should take an examination before a medical examiner 
to be appointed by the defendant, and provided further that the said 
Charles T. Thompson should furnish satisfactory evidence of his insur- 
ability.” This admission is followed by the statement that the insured 
did not furnish satisfactory evidence of his insurability, and that the de- 
fendant, for that reason, refused to reinstate the policy. 

We think the uncontradicted evidence is that the condition was ful- 
filled. The insured applied for the reinstatement of his policy upon forms 
furnished by the insurer. He submitted to an examination by a physician 
designated by the insurer. Part of the form of application consists of 
questions to be answered by the insured. The answers give no hint of 
a defect in health or habits. Another part of the application is a certifi- 
cate to be filled out by the examining physician. Again, there is nothing 
to suggest a reason for rejection. In a blank headed “remarks,” the ex- 
aminer supplements the detailed information with this statement: 


“Have known applicant for eighteen years and have never heard of 

his being sick. He is in splendid health, and apparently a good risk.” 
This is again supplemented by the testimony of a physician that it is 
enn to pick a flaw in the health of the insured as disclosed in the 
report. The insurer received the proofs, and notified the insured on July 
30, 1912, that the application was rejected. There was no suggestion of 
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a reason. In letters of later date the excuse was offered that the medical 
report was unsatisfactory. Even then there was no suggestion wherein 
it was unsatisfactory. The time of trial arrived, and the medical director 
took the stand. He testified that he had rejected the application. He was 
allowed to add that he had done so in the exercise of his discretion and 
knowledge, the court ruling that this was to be assumed from the fact of 
rejection, so that the added statement counted for nothing. No flaw in 
the report was pointed out. No reason for dissatisfaction was assigned. 
The insurer had already taken the position, in its letters to the plaintiff, 
that no reason was necessary. In truth none existed, except the insurer’s 
dissatisfaction with its promise. The trial court found that at the date 
of rejection the insured was “in good physical health and insurable con- 
dition.” The finding was not disturbed by the Appellate Division. No 
other finding would have been consistent with the evidence. 

{1, 2] In these circumstances the insured must be held to have satis- 
fied the condition upon which waiver was dependent. It is no answer 
to say that the evidence of his condition was not satisfactory to the in- 
surer. The agreement did not contemplate the exercise of the insurer’s 
taste or fancy or caprice. Crawford v. Mail & Ex. Pub. Co., 163 N. Y. 
404, 57 N. E. 616. “It could not be unsatisfied with the certificate, capri- 
ciously. That which the law will say a contracting party ought in reason 
to be satisfied with that the law will say he is satisfied with.” Miesell v. 
Globe Mut. Life Ins. Co., 76 N. Y. 115, 119. In the case cited we applied 
that principle to a very similar situation. There are other cases to the 
same effect. Dennis v. Mass. Benefit Ass’n, 120 N. Y. 496, 505, 24 N. 
E, 843, 9 L. R. A. 189, 17 Am. St. Rep. 660; Knights Templars’ Life In- 
demnity Co. v. Jacobus, 80 Fed. 205, 25 C. C. A. 378; Leonard v. Pru- 
dential Ins. Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 50, This 
insurer had agreed to reinstate and waive if satisfactory evidence of in- 
surability was supplied. Evidence that ought to have satisfied was sup- 
plied, and thereupon, without further act of the insured or the insurer, 
the policy was revived. Miesell v. Globe Mut. Life Ins. Co., supra; Den- 
nis v. Mass, Ben. Ass’n, supra; Reed v. Provident Savings Life Assur. 
Soc., 190 N. Y. 111, 120, 82 N. E. 734; Knights Templars’ Life Ind. Co. 
v. Jacobus, 80 Fed. 202, 205, 25 C. C. A. 378. An attempt is made to show 
that the insurer did not agree to waive upon production of proper proofs, 
but only in that event “to consider’ whether it would waive. A letter 
from the insurer to the insured is quoted to sustain the argument. The 
letter was received under the plaintiff’s objection that it tended to con- 
tradict the admissions of the pleadings. It was received under the rul- 
ing that it would be given no such effect, and would be taken merely as 
part of the history of the transaction. There was no issue to be tried in 
respect of the terms of the agreement. The agreement was stated in 
the complaint and admitted in the answer. It was not an agreement to 
“consider.” It was an agreement to waive. Insurance Co. v. Norton, 96 
U. S. 234, 242, 24 L. Ed. 689. If the letter tends to prove some other 
agreement, we are not at liberty to consider it. Horan v. Hastorf, 223 
N. Y. 490, 494, 120 N. E. 58. For the purposes of the action, the allega- 
tions of the complaint, admitted by the answer, must be taken as true. 
Code Civ. Proc. § 522. 

[3] One other defense remains to be considered. The defendants 
plead the statute of limitations in bar of a recovery. Section 92 of the 
Insurance Law provides that— 

“No action shall be maintained to recover under a forfeited policy, 
unless the same is instituted within two years from the day upon which 
default was made in paying the premium, installment, interest or portion 
thereof for which it is claimed that forfeiture ensued.” 


We held in Adam v. Manhattan Life Ins. Co., 204 N. Y. 357, 97 N. 
E. 740, that “a forfeited policy” within the meaning of this provision is 
one rightfully forfeited. A forfeiture asserted without right leaves the 
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policy intact. This policy was forfeited once, but the forfeiture was 
waived. The subsequent repudiation of the waiver did not work a 
forfeiture anew. Reinstatement followed automatically upon waiver, as 
waiver followed automatically upon the announcement of an intent to 
waive. The insured did not die till November, 1914, more than two years 
after the repudiation of the policy. No action to recover the amount of 
the insurance would lie during his life. Kelly v. Security Mut. Life Ins. 
Co., 186 N. Y. 16, 78 N. E. 584, 9 Ann. Cas. 661; Shaw v. Republic Life 
Ins. Co., 69 N. Y. 286, 293. It follows that no such right of action was 
barred by limitation at his death. He was not required to sue in equity 
to declare the policy in force. Miesell v. Globe Mut. Life Ins. Co., supra, 
76 N. Y. at page 120. He might have done so at his election (Meyer v. 
Knickerbocker Life Ins. Co., 73 N. Y. 516, 29 Am. Rep. 200), but nothing 
in the statute suggests a purpose to charge him with such a duty. The 
rule of limitation applies to actions to “recover under” policies. Insur- 
ance Law, § 92. That is not an apt description of an action which seeks 
a judicial declaration that a policy exists. No duty to seek such a dec- 
laration rests upon one insured unless this statute has imposed it. The 
statute has not done so in express terms. It has not done so, we think, 
by reasonable implication. Such a change, if intended, should find its ori- 
gin in plainer words. It was not the purpose of the lawmakers in en- 
acting a rule of limitation to effect by indirection a transformation of the 
law of remedies. In thus holding, we do not leave the statute without 
some field of operation. It applies to actions to recover the surrender 
value or like benefits remaining after lawful forfeiture. We are not 
required to decide that it may not apply to other situations. We think 
it does not apply to the situation now before us. 

The judgment of the Appellate Division should be reversed, and that 
of the Trial Term affirmed, with costs in the Appellate Division and in 
this court. 

Hiscock, C. J., and Collin, Pound, Crane, and Andrews, JJ., concur. 

Cuddeback J., not voting. 

Judgment reversed etc. 


SURROGATE’S COURT OF NEW YORK. 


New York Country. 


In rE O’KANE’S ESTATE* 


1. INSURANCE— PAYMENT OF PROCEEDS—PAYMENT BY 

CHECK TO BLOOD RELATIVE. 

Under a life insurance policy, giving the insurer the privilege of 
paying the proceeds to the relative by blood of insured, delivery of a 
check for the proceeds to thie sister of deceased, covered by sufficient 
funds, constituted payment as against a claim that the drawee did not 
receive the money. 


(For other cases, see Insurance, Dec. Dig. § 599.) 


Discovery proceedings by the executrix of the Estate of Kate O’Kane, 
deceased, to compel the delivery by the Prudential Insurance Company 
of America of a life insurance policy. Application denied. 


* Decision rendered, June 25, 1919. 176 N. Y. Supp. 884. 
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Davies, Auerbach & Cornell, of New York City (George T. Hogg, of 
New York City of counsel), for petitioner. 

Dayton & Bailey, of New York City (Solon Weit, of New York 
City, of counsel), for Prudential Ins. Co. of America. 


Fowter, S. This is a discovery proceeding instituted by the executrix 
of the estate of the deceased. The petitioner alleged that the Prudential 
Insurance Company has in its possession a certain policy of insurance 
payable to the estate of the deceased and that it has refused to deliver the 
policy to her. The insurance company filed an answer, in which it alleged 
that it paid the proceeds of the policy of insurance to Mary Treoliff, a 
sister of the deceased, and that such payment was made in accordance 
with a clause in the policy which gave the company the privilege of paying 
the proceeds to a relative by blood of the insured. 

{1] That the policy of insurance did contain such a clause is not 
controverted, but the petitioner contends that Mary Treiloff, the person 
in whose favor the check for the proceeds was made out by the insurance 
company, did not receive the money. Mary Treiloff gave the insurance 
company a receipt for its check in payment of the policy, and the check 
was indorsed by her. The policy was then surrendered to the company 
and canceled. Whether the indorsement was for valid consideration, or 
whether it was induced by misrepresentations on the part of another 
person, is immaterial, so far as the insurance company is concerned. It 
performed its contract when it delivered to a blood relative of the deceased 
its check for the amount of the policy, and it had sufficient funds in the 
bank to pay the check. 

[2] Petitioner also contends that payment should be made by the 
insurance company to the executrix. At the time the payment was made 
by the company letters testamentary upon the estate of the deceased had 
not been issued, and no notice had been given to the company that applica- 
tion for the probate of the will or the issuance of letters testamentary 
had been made. While the policy before payment constituted, potentially, 
an asset of the estate because it might be paid to the executrix by the in- 
surance company, it ceased to be such when it was paid to the sister of 
the deceased under the clause of the policy which gave the company the 
privilege of making such payment. That was good payment in accordance 
with the contract of insurance (Thomson v. Prudential Ins. Co., 119 
App. Div. 666, 104 N. Y. Supp. 257; Cohen v. Hancock Mutual Life Ins. 
Co., 135 App. Div. 776, 119 N. Y. Supp. 850), and the executrix is not 
entitled to the policy. 

The application to compel the insurance company to deliver the 
policy of insurance to the executrix is therefore denied. Settle decree on 
notice. 


—_—..- 4a 


SUPREME COURT OF PENNSYLVANIA. 


REILLY 
v. 
PRUDENTIAL INS. CO. OF AMERICA.* 


INSURANCE—SUIT BY AGENT FOR COMMISSIONS—RIGHT TO 
TRANSACT BUSINESS IN THE STATE. 


Where a contract between a foreign insurance company and its agent 
allowed commissions to agent on insurance written by him, he could not 


* Decision rendered, Feb. 24, 1919. 107 Atl. Rep. 223. 
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recover commissions on insurance writtten before he had been authorized 
by insurance commissioner of the state to transact business in the state as 
the insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 84[5].) 


Appeal from Court of Common Pleas, Montgomery County. 

Action by Edward A. Reilly, to the use of John Scott, Jr., and 
Samuel S. Hartranft, administrator d. b. n. of Linn Hartranft, deceased, 
against the Prudential Insurance Company of America. From a judgment 
for defendant n. o. v., plaintiff appeals. Affirmed. 

Assumpsit for commissions by an insurance agent against a foreign 
insurance company. At the trial it appeared that on May 17, 1900, plaintiff 
obtained an application from Charles T. Schoen to defend company for a 
large policy of insurance on the latter’s life. On June 1, 1900, plaintiff was 
duly appointed agent of defendant under a contract which provided 
compensation to the agent both during the existence of the agency and 
after its termination. On June 14, 1900, a state license was procured by 
the plaintiff to act as defendant’s agent. The contract was terminated ° 
by mutual consent on July 21, 1901. Suit was brought to recover com- 
missions on the Schoen policies. Verdict for plaintiff for $7,309.73. 

The court in an opinion by Miller, J., entered judgment for. defendant 
n, o. v. The last paragraph of the opinion was as follow: 

We, therefore, in conclusion and in order that the single reason that 
compels our action may be briefly set down at the end of this opinion, 
repeat that the plaintiffs cannot recover and the defendant is entitled to 
judgment only because when Mr. Reilly obtained the Schoen risk he had 
not been authorized by the insurance commissioner to transact business 
in this state as an agent of the defendant foreign insurance company. 


Argued before Brown, C. J., and Stewart, Moschzisker, Walling, and 
Simpson, Py 


Aaron S. Swartz, Jr., John M. Dettra, Samuel H. High, and Mont- 
gomery Evans, all of Norristown, for appellant. 

Frederick J. Shoyer, and Henry Arronson, both of Philadelphia, for 
appellee. 


Per CurtAM. This judgment is affirmed for the single reason given 
by the learned court below for entering it. 


—— @+@ —-—__ 


COMMISSION OF APPEALS OF TEXAS. 


Section B 


STATE MUT. LIFE INS. CO. 
v. 
ROSENBERRY et at. (No. 72-2832.)* 


1. INSURANCE—ISSUANCE OF DUPLICATE POLICY—EFFECT. 


The issuance of an exact duplicate of original policy because of 
mutilation of the original is not the issuance of a new policy, but simply 
the issuance of a duplicate, and does not effect the rights of the parties. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


* Decision rendered, June 11, 1919. 213 S. W. Rep. 242. 
Vol. LIV—117. 
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2. INSURANCE — LIFE INSURANCE — REINSTATEMENT OF 
POLICY. 


Upon reinstatement of life policy, the policy as originally issued be- 
came as effective as if no forfeiture had been declared, unless the con- 
tract for reinstatement itself was tainted with such fraud as would justify 
the company in repudiating it. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


3. INSURANCE—LIFE INSURANCE—REINSTATEMENT—FRAUD. 


Insurer, having reinstated lapsed life policy, can defeat liability thereon 
by asserting and proving that contract by which policy was reinstated was 
induced by material false representations or warranties. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
4. INSURANCE — LIFE INSURANCE — REINSTATEMENT — 
FRAUD. 


Contract for reinstatement of life policy is not a new contract of 
insurance, but a waiver of the forfeiture, restoring the policy and making 
it as effective as if no forfeiture had occurred, but reserving the right of 
the insurer to avoid the effect of reinstatement by showing reinstatement 
was induced by unfair and fraudulent means. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
5. INSURANCE — REINSTATEMENT — MISREPRESENTATION 
AUD. : 


Insured’s false statement in application for reinstatement of lapsed 
policy that he had not applied for insurance in any other company which 
had not been issued was a material misrepresentation, constituting fraud. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


6. INSURANCE—LIFE INSURANCE—REINSTATEMENT—INCON- 
TESTABLE CLAUSE—FRAUD. 


Insurer can avoid life policy more than a year after issuance thereof 
upon ground that reinstatement was procured by fraud, notwithstanding 
clause making policy incontestable after year of its date; such clause not 
applying to fraud inducing reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


7. INSURANCE—LIFE INSURANCE — REINSTATEMENT — 

STATUTE. 

Insurer can avoid policy issued prior to January 1, 1910, upon ground 
that reinstatement of policy subsequent to such date was procured by 
fraudulent statements, notwithstanding Rev. St. 1911, art. 4953, providing 
that every policy shall contain the entire contract; such statute not ap- 
plying to policy originally issued prior to such date. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


8. INSURANCE—LIFE INSURANCE—REINSTATEMENT—FRAUD. 
Insurer may avoid life policy where reinstatement was secured by 

fraudulent representations, though representations were made orally. 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 


9. INSURANCE—LIFE INSURANCE—ASSIGNMENT OF POLICY 

—RIGHTS OF ASSIGNEE. 

Assignee or beneficiary of insurance policy takes policy subject to all 
defenses available before assignment, and is in no better position than 
insured, either before or after events insured against; the policy not being 
a negotiable instrument. 


(For other cases, see Insurance, Dec. Dig. § 219.) 
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10. INSURANCE—FIRE INSURANCE—ASSIGNMENT OF POLICY 
—SALE OF PROPERTY. 


Where insured sells and conveys property covered by policy to a 
third party, and with consent of insurer assigns policy, a new contract is 
entered into by insurer with purchaser which will not be affected by any 
previous breach on part of vendor. 


(For other cases, see Insurance, Dec. Dig. § 393.) 


11. INSURANCE—REINSTATEMENT—FRAUD—ESTOPPEL. 


Insurer, having reinstated lapsed life policy, was not estopped from 
asserting invalidity of reinstatement because of consent to assignment, 
where it was ignorant of the deception practiced at time of reinstatement, 
and immediately on discovery thereof gave notice that it would no longer 
be bound by the policy. 


(For other cases, see Insurance, Dec. Dig. § 393.) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Suit by Charles M. Rosenberry and another against the State Mutual 
Life Insurance Company. Judgment for plaintiffs affirmed by the Court 
of Appeals (175 S. W. 757), and defendant brings error. Reversed and 
rendered for defendant 


Maddox & Doyal, of Rome, Ga., Harris & Brittain, of Quitman, and _ 
Seay & Seay, of Dallas, for plaintiff in error. 

R. B. Howell and J. H. Beavers, both of Winnsboro, for defendants in 
error. 


Montcomery, P. J. This is a suit upon a policy of life insurance 
issued by the State Mutual Life Insurance Company upon the life of 
Elmer E. Rosenberry. Charles M. Rosenberry, the beneficiary, and 
Woodie Rhone, a creditor of Elmer E. Rosenberry, to whom the policy 
had been assigned as collateral security for a debt, joined as plaintiffs. 
The pleadings of the parties are shown in the opinion of the Court of 
Civil Appeals. 175 S. W. 757. 

The insurance company in the year 1908 issued a policy to Elmer E. 
Rosenberry for $100. The policy contained a clause making it incontest- 
able after one year from the daté of its issuance. The premiums were 
payable annually on January 15th of each year in advance. The premiums 
were paid as they became due until January 15, 1912. The premium 
falling due on that date was not paid, and the policy thereupon lapsed, and 
it had no value in excess of a loan that had been made to the insured. 

On November 14, 1912, Elmer E. Rosenberry made application in writ- 
ing to the insurance company for a reinstatement of the policy. In this 
application, among other things, he represented to the insurance com- 
pany that he had not since the date of the policy been examined for life 
insurance without a policy have been issued as applied for. He warranted 
the statement in his application to be true. The court of Civil Appeals 
held this representation to be untrue and material. 

By application dated October 26, 1912, Elmer E. Rosenberry applied 
for a change in beneficiary, as provided for in the policy, and informed 
the company that he had changed the beneficiary from his estate to his 
brother Charles M. Rosenberry. This application, though dated October 
26, 1912, was not received by the company until November 20, 1912. On 
November 6, 1912, Elmer E. Rosenberry and Charles M. Rosenberry 
assigned the policy to Woodie Rhone to secure him in the payment of an 
indebtedness due him by Elmer E. Rosenberry, and a duplicate of this 
assignment was given to and retained by the insurance company. 

It further appears that the original policy had in some way become 
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mutilated, and it was not returned to the company, and request made that 
a duplicate or new policy be issued. 

On December 9, 1912, the company accepted the application to rein- 
state the policy, and on the same day attached to the policy a statement 
to the effect that the beneficiary had been changed, as provided in the re- 
quest of Elmer E. Rosenberry. This indorsement was actually made on 
December 9, 1912, but was dated October 26, 1912. It was shown by the 
testimony that it was the custom of the company to date the indorsement 
of the change of beneficiary as of the date of the request, and that this was 
done for clerical convenience only. The indorsement above referred to 
was made upon the duplicate of the original policy which was issued to 
take the place of the policy which had been mutilated. This duplicate was 
a literal copy of the original policy and was not marked “duplicate.” 
Neither Charles M. Rosenberry nor Woodie Rhone knew of the lapse of 
the policy or of its reinstatement, and knew nothing of the false statements 
contained in the application to reinstate the policy. The insurance com- 
pany in reinstating the policy relied on the statements contained in the 
application, and knew nothing of the false statements until after the death 
of Elmer E. Rosenberry, which occurred on July 1, 1913. The insurance 
company, immediately upon learning of the false statements contained 
in the application to reinstate the policy, repudiated the policy, and 
promptly notified both Rhone and Rosenberry of that fact. 

The trial court rendered judgment for the plaintiffs for the full 
amount of the policy, and this judgment was by the Court of Civil 
Appeals affirmed. 


Opinion. 

For the purpose of showing the views of the Court of Civil Appeals 
and the reasons given for its decision, we quote the following from its 
opinion : 

“The deceased, Rosenberry, having answered incorrectly, as shown 
above, to questions propounded by appellant, and upon which answers 
the reinstatement of the policy was based, would be sufficient to avoid the 
policy, notwithstanding the incontestable clause in the policy, for we are 
of the opinion that the incontestable clause was revivified by the reinstate- 
ment and did not bar the appellant from contesting the right of recovery 
for acts of the deceased in procuring a reinstatement of the policy, one 
year not having elapsed after said reinstatement 

“However, we regard the foregoing as immaterial to a decision of 
this case, notwithstanding the false answers; for we think the appellant is 
estopped from urging said matters as a defense by reason of the assignment 
of the policy to secure an indebtedness. When an insurance company is- 
sues a policy and thereafter consents to its assignment, a new contract is 
thereby created, and the assignee takes free from all Vitiating circum- 
stances Of which he is innocent, and the company is estopped from de- 
nying its validity, though ‘ignorant of any vice that would forfeit the 
— before its issuance. Ellis v. Insurance Co: (C. C.) 32 Fed. Rep. 


There are only two questions which we think it necessary to decide: 
First, whether article 4953, Revised statutes, applies to this case so as to 
deny the insurance company the right to defend this suit upon the ground 
of fraud and false representations in obtaining a reinstatement of the 
policy ; second, whether, conceding the fraud and false representations, 
the insurance company was estopped as against the beneficiary, Charles 
M. Rosenberry, and the creditor, Woodie Rhone, to deny the validity of 
the policy. 

Article 4953, Revised Statutes, which was originally enacted in the 
year 1909, reads as follows: 


“Every policy of insurance issued or delivered within this state on or 
after the first day of January, 1910, by any life insurance company doing 
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business within this state, shall contain the entire contract between the 
parties, and the application therefor may be made a part thereof.” 

[1] The fact that in 1912, on account of a mutilation of the original, 
an exact duplicate of the original policy was issued, we do not think 
material. This was not the issuance of a new policy, but simply the 
issuance of a duplicate. The transaction should be judged as if the new 
policy had not been issued. 

The question then is whether a life insurance company, where a 
policy has lapsed for nonpayment of premium, and has been induced by 
fraudulent representations to reinstate the policy, can rely upon the fraud 
to avoid liability where neither the application to reinstate nor any refer- 
ence thereto is indorsed on or attached to the policy. 

The article of the Revised Statutes quoted above requires that every 
policy issued by a life insurance company after January 1, 1910, shall 
contain the entire contract between the parties. Unless the reinstatement 
is treated as an entirely new and independent contract of insurance and the 
issuance of the duplicate of the original in this case treated as a new 
policy, this statute can have no application. 

The original contract -of insurance was issued prior to 1910, and at a 
time when the statute quoted had not been enacted. Therefore, but for 
the forfeiture and reinstatement, no contention that it applied to. this 
policy could be made. 

[2,3] After the lapse of the policy on account of the failure to pay 
the premium no contract of insurance between the parties existed. The 
insured and the company, however, had a right to make a contract by which 
the company should waive the forfeiture and reinstate the policy. When 
thus reinstated, the policy as originally issued became as effective as 
as if no forfeiture had been declared, unless the*contract for reinstate- 
ment itself was tainted with such fraud as would justify the company in 
repudiating it. Under the incontestable clause of the policy the company 
was precluded from any defense which it might otherwise have had 
based on anything which occurred at the time or or prior to the issuance 
of the policy, and also of any defense based upon any breach of war- 
ranty on the part of the insured contained in the original application or 
policy. It, however, had the right to assert and prove that the contract 
by which the policy was reinstated was induced by material false rep- 
resentations or warranties, and.thus defeat liability on the policy. As we 
understand the record, this is what the insurance company attempted to 
do in this case. 

There is some conflict in the authorities as to the effect of a reinstate- 
ment of a policy after lapse for failure to pay the premium. Some courts 
hold that there is a new contract of insurance as to the date of the rein- 
statement, but containing all the terms of the original policy, and thus 
hold that the clause rendering the policy incontestable applies to the new 
contract and authorizes a contest for the period named after the reinstate- 
ment. Pacific mutual Life Insurance Co. v. Galbraith, 115 Tenn. 471, 91 
S. W. 204, 112 Am. St. Rep. 862, and cases cited. 

[4] But we think that the better rule and the one that would come 
nearer doing justice is to regard the contract for reinstatement, not as 
a new contract of insurance, but as a waiver of the forfeiture, thus re- 
storing the policy and making it as effective as if no forfeiture had oc- 
curred, but reserving the right of the company to avoid the effect of 
the reinstatement by showing, if it can, that the reinstatement was in- 
duced by unfair and fraudulent means. Massachusetts Benefit Life As- 
sociation v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. 274; Goodwin 
v Provident, etc., Life Assocfation, 97 Iowa, 226, 66 N. W. 157, 32 L. 
R. A. 473, 59 Am. St. Rep. 411; Monahan v. Fidelity Mutual Life In- 
surance Co., 242 Ill. 488, 90 N. E 213, 134 Am. St. 337; Mutual Life In- 
surance Co. v. Lovejoy, 78 South. 299, L. R. A.-1918D, 864 

[5, 6] Applying these principles to the case, it appearr that the 
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policy sued on lapsed for failure to pay the premium after the same 
became incontestable under its terms, and we think that the insurance 
company could not contest it by reason of anything connected with its 
original issuance or any act of the insured up to that time. When it 
lapsed for failure to pay the premium, no contract of insurance existed, 
but the parties had a right by a new contract to provide for a waiver by 
the company of the forfeiture and a reinstatement of the policy. The 
insured undertook to comply with the requirements of the company in 
order to obtain a reinstatement, and to that end made an application 
warranting the facts stated therein to be true. As we construe the opin- 
ion of te Court of Civili Appeals, it finds that the statement in the ap- 
plication to the effect that the insured had not applied for insurance in 
any other company which had not been issued was urtrue and was ma- 
terial. This being true, the application to reinstate the policy was in- 
duced by the fraud of the insured. We do not think that the clause 
in the policy making it incontestable after one year from its date applies 
. to this transaction. To make it apply is to hold, that however gross the 
fraud by which the reinstatement of a lapsed policy is procured, the 
insurance company is without remedy. In this case less than one year 
after the perpetration of the fraud had elapsed, and we think the in- 
sufance company had the right to show that the reinstatement was se- 
cured by material fraudulent representation, and that therefore the con- 
tract of reinstatement was void, and that the policy was not thereby 
revived. 

[7] We are further of the opinion that article 4953 of the Revised 
Statutes has no application to this case. According to its terms, it has 
no application to policies issued prior to January 1, 1910, nor to the 
method of reinstating such policy. It was intended to apply prospectively 
to policies issued after its enactment, and not in any manner to affect 
the rights of the parties growing out of the insurance contracts there- 
tofore issued. It is not necessary for us to decide what the rights of 
the parties would be under contracts of insurance issued after January 1, 
1910. 

The Alabama case of Mutual Life Insurance Co v. Lovejoy, 78 
South. 299, L. R. A. 1918D, 864, and the case of Massachusetts Benefit 
Life Ass’n v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 L R. A. 261, cited 
by defendants in error, are not in conflict with the view we have ex- 
pressed. In the Alabama case there was issued on March 2, 1912, a life 
policy providing that the same should be incontestable after two years 
from its date. The premium due March 2, 1914, was not paid, and no- 
tice was given by the insurance company of the forfeiture of the policy 
The insured made application for reinstatement of the policy, and the 
company approved the application, and upon payment of the premium 
with interest reinstated the policy By the application for reinstatement 
the insured agreed that the insurance company should not be liable for 
any moment on the policy in the event the insured should die by his own 
hand within one year. The insured committed suicide on September 22, 
1914. The insurance company pleaded the agreement contained in the ap- 
plication for reinstatement of the policy as a bar to the suit. Long prior 
to the issuance of the policy section 4579 of the Alabama Code of 1907 
was in force. This section reads as follows: 

“No life, nor any other insurance company, nor any agent thereof, 
shall make any contract of insurance, or agreement, as to policy con- 
tract, other than is plainly expressed’ therein. 

The Alabama court held that the application for reinstatement and 
acceptance thereof came within the terms of this statute, and, not having 
been included in or made a part of the policy, that no defense founded 
thereon could be asserted. The court further held that the effect of the 
reinstatement was to revive the policy, and not to make a new contract 
of insurance, and that the clause in the original policy making it incon- 
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testable two years after its issuance applied. It will be noted that the 
Alabama statute was in force when the policy was issued. The stat- 
ute is, we think, broader than the Texas statute The Alabama statute 
forbids the making of any contract of insurance or agreement as to pol- 
icy contracts other than is plainly expressed in the policy, while the Texas 
statute simply requires that the policy shall contain the entire contract. 
There is nothing in the Texas statute requiring collateral agreements af- 
fecting the policy made subsequent to its issuance to be included in or 
attached to the policy. There is a still better reason why the rule con- 
tended for should not apply in this case. In the Alabama case there was 
no false statement made which induced the reinstatement of the policy. 
It was a case in which the new agreement, if enforced, would have re- 
lieved the company from liability for a loss for which it would have been 
liable under the original policy. The court in that case held that there 
was no evidence that the renewal contract was obtained with the inten- 
tion of self-destruction, and that there was no fraud. The court said: 

“In such case [that is, a case of fraud] there would not in law be 
a binding contract because of the inherent intent to violate or evade the 
law, or of actual fraud in procuring the contract of insurance.” 


This distinction between the importation of new terms and condi 
tions into the contract and the effect of fraud in procuring a.reinstate- 
ment of the contract is clearly shown: by reference to the case of Mutual 
Life Insurance Co. v Allen, 166 Ala. 167, 51 South. 877, where the iden- 
tical provision above referred to was under consideration, and also the 
case of [nsurance Co. v. Verneuille, 156 Ala. 592, 47 South. 72. 

In the first case it is said: 

“We did not hold * * * in the Verneuille Case, * * * that 
section 4579 was broad enough to exclude false and fraudulent repre- 
sentations inducing the contract or agreement, and which did not become 
warranties or agreements. Nor can we so construe this section in the 
case at bar, as it expressly applies only to contracts and agreements, and 
not to misrepresentations» made with the actual intent to deceive, and 
which would increase the risk of loss.” 


So in this case we are constrained to hold that article 4953 of the 
Revised Statutes of 1911 cannot be so applied as to prevent the insurance 
company from avoiding the reinstatement contract upon the ground that 
it was induced to make the agreement reinstating the policy by false 
representations of material facts. It may be conceded that these state- 
ments did not enter into and become a part of the contract, but they were 
the inducements to the making of the contract, and, being material and 
false, furnished ground for avoiding the contract. - 

The case of Massachusetts Benefit Life Insurance Ass’n v. Robin- 
son, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261, cited by defendants in 
error, also supports our conclusion In that case the court held that the 
policy sued on had never in fact lapsed, and in that connection used this 
language: 

“If there was a lapse of the policy either grewing out of the failure 
to pay the premiums due on October 27, 1892, February 27 or May 27, 
1894 and a reinstatement was necessary on account of any of these lapses, 
and such reinstatement was secured by a certificate furnished by the in- 
sured in which there was a statement that he was in good health, and 
such statement was false, and so material that his conduct would amount 
to a fraud, then the effect of the fraud would be to render his reinstate- 
ment void, and the policy would remain lapsed.” 


This statement of the law exactly fits the facts of.this case. The 
only case which we have found which holds that a policy may not be 
avoided for false representations made to secure reinstatement aiter 
lapse is Goodwin v. Provident, etc., Life Insurance Co., 97 Iowa, 226, 66 
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N. W. 157, 32 L. R. A. 476, 59 Am. St. Rep. 411, in which it was held 
that the life insurance company could not rely upon false representations 
made in an application to reinstate the policy unless the application was 
made a part of the contract. 

The statute of Iowa under which this holding was inade provided 
that “all insurance companies or associations sha'l upon the issue, or re- 
newal, of any policy .attach to such policy, or indorse thereon, a true 
copy of any application or representation of the insured, which, by the 
terms of the policy, are made a partethereof, or of the contract of in- 
surance, or referred to therein, or which may in any manner affect the 
validity of such policy’ (McClain’s Code, § 1733), and provides further 
that failuie to do so shall preciude the company from alleging or proving 
such agreement sr represertations, or any part thereof, or any faisity 
thereof in any action on the policy. 

The difference between our statute and the ‘Iowa statute is ap- 
parent. The Iowa statute requires every agreement or representation 
made for the purpose of securing a renewal of a policy, or which may 
affect the validity of the policy, to be made a part of the policy, and 
forbids any defense founded upon any such application or statement 
finless the statute is complied with. * With us there is no such require- 
ment. 

[8] We think that, where a reinstatement is secured by fraudu- 
lent representations, even orally made, such representations may furnish 
ground for avoiding the. policy. 

We now come to consider the ground upon which the Court of 
Civil Appeals affirmed the judgment of the trial court; that is, that the 
insurance company by consenting to the assignment of the policy by 
the insured to Woodie Rhone, and by consenting to a change in the bene- 
ficiary, was estoppéd to assert its invalidity. 

{9] An insurance policy is not a negotiable instrument. The as- 
signee or beneficiary of the policy, whether before or after the occur. 
rence of the event insured against, is in no better attitude than the in- 
sured. They take subject to all defenses which would have been availa- 
ble had no assignment been made. This is the general and accepted ttle 
everywhere. Swenson v. Sun Fire Office, 68 Tex. 461, 5 S. W. 60; 
Pheenix Fire Insurahce Co v. Willis, 70 Tex. 12, 6 S. W. 825, 8 Am. 
St. Rep. 566; East Texas Fire Insurance Co. v. Coffee, 61 Tex. 287; 
Burruss v. National Life Ass’n, 96 Va. 543, 32 S. E 49; Langdean v. 
Tohn Hancock Life Insurance Co., 194 Mass. 56, 80 N. E. 453, 18 L. 
R, A. (N. S.) 1190; Lock v. Bowman, 168 Mo. App. 121, 151 S. W. 
468; Joyce on Insurance, § 3226; Cooley on Insurance, vol. 3, p. 1020. 

[10] The case of Ellis v. Insurance Co. (C. C.) 32 Fed. 646, and 
the cases of Insurance Co v. Gunter, 12 Tex. Civ. App. 598, 35 S. W. 
715, Home Mutual Insurance Co v. Nichols, 72 S. W. 440, Hall v. Niag- 
ara Fire Insurance Co., 93 Mich. 184, 53 N. W. 727, 18 L. R. A. 135, 32 
Am. St. Rep. 497, and other cases following the Ellis Cases, are clearly 
distinguishable from the case under investigation. The Ellis Case, and 
cases following it, were suits on policies of fire insurance in which, af- 
ter breach of warrantf€s or conditions rendering the policy void, the in- 
sured had sold and conveved the property covered by the policy to a third 
party, and had also with the consent of the insurance company Assigned 
the policy. In such cases it is generally held that, where the subject- 
matter of the contract is conveyed, and the policy assigned with the 
consent of the insurance company, it is in effect the making of a new 
contract by the insurance comnany with the purchaser, which will not be 
affected by any previous breach on the part of the vendor. These deci- 
sions we think sound In this class of casts the vendor has no longer 
any interest in the subject-matter of the insurance, amd the courts: very 
properly hold that the sale and conveyance of the property puts an end 
to the insurance contract, and that the assignee of the policy gets only 
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the right to the unearned premium. When the insurance company con- 
sents to the assignment, it is equivalent to an agreement with the vendee 
that, in consideration of the unearned premium, the insurance company 
agrees to ‘insure the property upon the terms of the policy for the un- 
expired term. Such a transaction is in fact the making of a new con- 
tract. The vendor ceases to be a party to the contract, and thereafter 
has no interest either in the property insured or the contract of insurance. 
But even in fire insurance cases it has never been held, so far as we can 
find, that the assignee of a fire insurance policy who takes the same as 
security for a debt is in any better attitude than the assignor. All the 
cases hold that one who takes a transfer of an insurance policy as mere 
collateral to secure a debt holds it subject to every defense which exists 
as against the insured. 

The case of Swenson v. Sun Fire Office, 68 Tex. 461, 5 S. W. 60, 
clearly recognizes the distinction between the rights of a vendee of prop- 
erty insured, to whom with the consent of the insurance company the 
policy is assigned, and the rights of a mere creditor of the insured, to 
whom the policy is assigned as collateral. The distinction referred to 
also appears upon a careful reading of the Ellis Case decided by Judge 
Brewer. The whole argument made “by him is based upon the fact that 
upon a sale of the subject-matter the contract of insurance ceases to 
exist, and that the. consent to the assignment of the policy to the pur- 
chaser of the property creates a new agreement. No such argument can 
be made in favor of the assignee of a life policy who takes it as security 
for debt 

[11] No facts were shown in this case which can estop the insurance 
company. The undisputed evidence shows that the insurance company 
was ignorant of the deception practiced at the time the policy was as- 
signed, and remained in ignorance thereof until after the death of the in- 
sured, and that it at once upon the discovery of the fraud gave notice 
that it would not be longer bound by the policy. 

We have not thought it necessary to argue the question of the right 
of the beneficiary to recover on the policy. We have found no authority 
which, conceding the fraud on the part of the insured, holds that the 
beneficiary can recover. All the authorities are to the contrary. 

After a careful consideration of the entire record, we have con- 
cluded that the judgment of the trial court and the Court of Civil Ap- 
peals should be reversed. 

The representation found by the Court of Civil Appeals to have been 
untrue, is, we think, as 9 matter of law material to the risk, and the un- 
controverted evidence shows that it was relied on by the insurance com- 
pany, and that but for the representation the reinstatement of the policy 
would nat have been granted. Such a represeentation is held material as 
a matter of law by practically all the courts in this country. R. G L. 
vol. 14, p. 1080; March v. Metropolitan Life. Ins. Co., 186 Pa. 629, 40 
Atl. 1100, 65 Am St. Rep. 887; Masonic Life Association v. Robinson, 
149 Ky. 80, 147 S. W. 882, 41 L. R. A. (N. S.) 505; Mutual Life Insur- 
ance Co v. Dibrell, 137 Tenn. 528, 195 S. W. 581, L. R. A. 1917E, 554, 
and note; Joyce on Insurance, § 2075; 25 Cyc. 819. 

There is nothing in the record to indicate that the case has not been 
fully developed, and we therefore recommend that the judgment of the 
trial court and the Court of Civil Appeals be reversed, and judgment 
here rendered for the insurance company. 


Puiturs, C. J. The judgment recommended by the Commission of 
rain is adopted and will be entered as the judgment of the Supreme 
ourt. 
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SUPREME COURT OF UTAH. 


CHADWICK 
v. 
BENEFICIAL LIFE INS. CO. (No. 3333.)* 


6. INSURANCE—LIFE INSURANCE — MISREPRESFNTATIONS 
—BURDEN OF PROOF. 


In action on life policy, defended on ground that insured in his ap- 
plication misrepresented condition of his health, insurer has burden of 
proving that answers were not only untrue, but that insured knew or 
should have known ‘them to be untrue. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


8. INSURANCE—LIFE POLICY~DEFENSES 


In action on life policy, defended on ground that insured had made 
false statements in answer to questions in application as to condition 
of health and consulation of physician, plaintiff could prove that no such 
questions were asked or answers made. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


9. INSURANCE—LIFE INSURANCE—FALSITY OF REPRESEN- 
TATIONS. 
In view of Comp. Laws 1917, § 1154, subd. 3, false statements and 
answers of insured will avoid policy only if insured knew, or should have 
known, that statements were false 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


11. INSURANCE—LIFE INSURANCE—FALSITY OF REPRESEN- 
TATIONS—JURY * QUESTION. 


In action on life policy involving issue of whether insured knew, 
or had reason to believe, that he was afflicted with a disease which tend- 
ed to prejudicially iniure his health and impair his longevity, at the time 
of making his application, wherein he represented himself to be in good 
health, evidence held sufficient to take case to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from District Court, Weber County; J D. Call, Judge. 

Action by Maud Chadwick against the Beneficial Life Insurance 
Company. Judgment for defendant on a directed verdict, and plaintiff 
appeals. Reversed with directions. 


A. G. Horn, of Ogden, for appellant. 
Young & Young, of Salt Lake City, for respondent. 


TuHurRMAN, J. Plaintiff is the widow of J. Charles Chadwick, de- 
ceased, and beneficiary of a policy of insurance on his life She brought 
this action to recover from defendant the amount of the ‘insurance in 
the sum of $2,000. The complaint is in the usual form. The answer of 
the defendant admits the allegations of the complaint, but in substance 
alleges that the deceased in his application for insurance made certain 
false and fraudulent statenients and answers to questions propounded to 


*Decision rendered, May 8, 1919. 181 Pac. Rep 448. 
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him by the medical examiner at the time deceased made his application, 
and for this reason defendant prays that the action be dismissed. 

The case was tried to a jury. The court directed a verdict for the 
defendant and judgment was entered thereon. Plaintiff appeals. The 
errors assigned are the admission of certain evidence over plaintiff’s ob- 
jection, and the order of the court directing a verdict. 

The application for insurance purports to contain the following 
questions by the examiner, and answers of deceased: 


“Q. Give name and address of physician last consulted: A. None. 
Q. Are you in good health as far as you know or believe? A. Yes.” 


During the course of the trial defendant offered in evidence the testi- 
mony of two witnesses, agents employed in its service, as to certain 
statements to them shortly after the death of deceased. The statements 
related to the health of the deceased previous to the issuance of the pol- 
icy, and also as to whether defendant was liable in view of the questions 
and answers above quoted. Plaintiff objected to the testimony on the 
grounds that it was irrelevant, incompetent, and improper and in par- 
ticular that it was not competent testimony on the question of fraud. 
The objection was overruled. Exception was taken to the testimony 
of each witness, but as their testimony is substantially the same the ex- 
ceptions will be treated as one, and simultaneously disposed of. The 
substance of the testimony, as far as the same is material here, shows 
that these witnesses, Romney and Boothe, visited plaintiff at Afton, 
Wyo, the town in which she resided, shortly after her husband’s death, 
and solicited and procured an interview with her in the presence of her 
mother and a brother of deceased. The conversation related to the 
condition of her husband’s health for two'or three months next pre- 
vious to his application for the policy, and also as to whether he had 
consulted a physician during the same period of time. Itsappears from 
the testimdny that deceased had consulted one or more physicians during 
the time referred to, and had been treated by them for a pain in his 
back supposed to be rheumatism. The testimony further shows that 
plaintiff stated in the conversation that her husband had been a big, 
strong, and vigorous man until March of that year (1916), and that he 
had then begun to complain of pains in his back that interfered with the 
performance of his manual labor. He consulted a physician, Dr. Reese, 
who diagnosed the case and thought it was rheumatism. Other state- 
ments purporting to have been made by her appear in the testimony, 
but for the purpose of disposing of this exception the above is sufficient. 

[1] As the plaintiff is the beneficiary of the policy and entitled to 
the exclusive enjoyment of the benefits that may be derived_therefrom, 
any admissions made by her as to the health of her husband and his 
consultation with physicians, under the issues presented, were clearly 
admissible. The objection to the testimony was properly overruled 

[2] Dr. Byron Reese, the “defendant’s physician at Afton, was 
sworn as a witness for defendant, and asked as to whether he had been - 
consulted by deceased prior to his application for insurance and answered, 
“Yes.” He was then asked if he had been consulted on more than one 
occasion and over the objection of plaintiff was permitted to answer that 
he had. The ground of the objection was that the witness was prohibit- 
ed by statute from answering. Comp. Laws Utah, 1917, § 7124, subd. 4, 
prohibits physicians, without the consent of their patients, from testi- 
fying in a civil action as to any information .acquired in attending a 
patient which was necessary to enable him to prescribe or act for the 
patient. The question asked did not call for the disclosure of such in- 
formation but was limited entirely to the fact as to whether he had 
been consulted by deceased. It was not within the statute, and under 
the issues the testimony was properly admitted 

Respondent cites the following cases: Deutchmann v. Third Ave. 
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Ry. Co., 87 App. Div. 503, 84 N. Y. Supp. 887; Becker’ v. Metropolitan 
Life Ins. Co., 99 App. Div. 5, 90 N. Y. Supp. 1007; Patten v. United 
Life & Acc. Ins. Ass’n, 133 N. Y. 450, 31 N. E. 342; Nelson v. Neder- 
land Life Ins Co., 110 Iowa, 600, 81 N. W. 807; Rhode v. Metropolitan 
Life Ins. Co., 129 Mich. 112, 88 N. W. 400; Briesenmeister v. Knights 
of Pythias, 81 Mich. §25, 45 N. W. 977; Cooley v. Foltz, 85 Mich. 47, 
48 N. W. 176; Brown v. Metropolitan Life Ins. Co., 65 Mich. 306, 32 
N. W. 610, 8 Am. St. Rep. 894; Sovereign Camp. Woodmen of World, 
v. Grandon, 64 Neb. 39, 89 N. W. 448; Price v. Standard Life Ins. Co., 
90 Minn. 264, 95 N. W. 1118; 3 Cooley’s Briefs on Insurance, 2168; 40 
Cyc. 2386; 23 Am. & Eng. Ency. Law, 87; Chamberlayne, Ev. 5306, 
5307; Wigmore, Ev. § 2384. 

[3. 4] The same witness later in his examination, against the ob- 
jection of plaintiff was permitted to testify that he performed an autopsy 
on the body of the deceased a day or two after his death, and found that 
he had died of tuberculosis of the spine. He testified also as an ex- 
pert, in substance, that the disease and conditions were such that the 
deceased would know he was‘not in good health for 24% months before 
his death. As the policy was applied for about the last of May and the 
deceased died on the 13th of August next following, this téstimony was 
elicited manifestly for the purpose of showing that the deceased must 
have known he was afflicted with disease when he applied for insur- 
ance. The statute above referred to was invoked and relied on in 
support of this objection. The grounds of the objection, in our opinion, 
are untenable from every point of view. The privilege claimed does not 
exist at. common law. It was conferred by statute. In order to be 
available the claim of privilege must be brought within the clear mean- 
ing and spirit of the statute. Just how information acquired hy means 
of an autopsy can be said to have been acquired to enable the physician 
to prescribe, or act for the patient presents to our minds an insoluble 
question. When the patient is dead he is no longer a patient The only 
functionaries that can thereafter be said to act for him are the under- 
taker and the grave digger, and as to them the statute is silent. If it had 
been necessary for the witness to supplement -the information acquired 
at the autopsy by information he acquired during his «attendance upon 
the patient, in order to determine the cause of his death, a different 
question would be presented. But this hypothesis was excluded by other 
questions propounded to the witness. This exception should not prevail. 
Harrison v. Sutter St Ry. Co., 116 Cal. 156, 47 Pac. 1019; 40 Cyc. 2388; 
Carmody v. Capitol Traction Co., 43 App. D. C. 245, Ann. Cas. 1916D, 706. 

{5] At the close of the testimony, on motion of defendant, the court 
directed the jury to find for the defendant no cause of action. This 
order of the court is assigned as error, and is the most serious question 
presented for our determination. If there was any testimony which the 
jury as matter of law should have considered in order to determine the 
question of liability, the court had no.right to direct a verdict. 

[6, 7] The issuance of the policy by the defendant was admitted. 
The burden was on the defendant to void the policy by proving that it 
was procured by fraud. It was not sufficient merely to prove that the 
deceased made false answers to questions propounded by the medical 
examiner. It was incumbent upon defendant to prove that the answers 
were not only untrue, but that the deceased knew or should have known 
them to be untrue. The first question presented in this connection is, 
Were the purported answers of the deceased to the questions pro- 
pounded in fact made? This is one of the issues in the case. The wit- 
ness Romney and Boothe both testified that in their conversations with 
plaintiff, heretofore referred to, she stated to them that deceased, before 
his death, denied that these questions had been asked him, or that he had 
made the answers which appear in the application. This came out as 
a part of the conversation between plaintiff and defendant’s witness, 
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which convefsation was solicited by them. It stands in the record as the 
statement of one of the parties to the policy agreement. However slight 
may be its value as testimny for plaintiff, it is, nevertheless, competent 
because of the manner in which it was brought into the case. 

[8] The evidence is competent for another reason. In this case a 
question of good faith is involved. Admitting the fact to be true that 
deceased subscribed his name to the document in which the questions and 
answers appear, and admitting that it is presumed he did so intelligently 
and with full knowledge of its contents, yet it must be borne in mind that 
after all it is only a presumption. There is nothing on the face of the 
document affirmatively indicating that the deceased actually read it or 
heard it read, either iri whole or in part, and the medical examiner, for 
some reason not appearing in the record, was not called as a witness. 
There is therefore, aside from the presumption referred to, a complete 
hiatus in the evidence as to whether or not the document was in fact 
read by the deceased or read to him by some one else before he sub- 
scribed his name. If he signed it without reading it, or hearing it read, 
or if it was read to him, omitting the questions and answers in dispute, 
certainly the beneficiary of the policy, in a suit to recover the benefits, 
should in answer to a charge of fraud in making the answers, be per- 
mitted to prove if she can, that in fact no such questions were asked or 
answers made. The question of good faith on the part of the insured 
by the defendant’s answer is made the very gist of the controversy. As 
a matter of pleading it is made an essential element of the defense. The 
insured is charged with willful and deliberate fraud, in that at the time 
he made his application for the policy he was not only afflicted with the 
fatal malady of which he afterwards died, but that at that time he knew 
he was so afflicted, and had known it for a long time prior thereto. The 
first, second, and third paragraphs of the answer set forth the theory of 
defendant’s defense, and contain the substance of the provisions of the 
policy upon which defendant relies. A literal quotation of these allega- 
tions at this point will therefore serve a double pprpose: 


“(1) That the said policy of insurance was issued by this defend- 
ant and accepted by said Chadwick on the following express condition 
and agreement contained in said policy and made part of said contract 
of insurance, to wit, that the statements and answers contained in the 
application for insurance and in answer to the medical examiner of the 
defendant company, and on the faith of which said policy was issued, 
were in all respects true, and that no information had been withheld . 
touching the past or present state of health of the applicant with which 
the defendant company should have been acquainted; and upon the fur- 
ther condition, to wit, that the answers and statements so made in said 
application and to the medical examiner, together with the declaration 
contained in the said application form, should constitute the application, 
and be the basis of the contract between said Chadwick and the defend- 
“ant company. 

“(2) That the said Chadwick violated the conditions contained in 
said application form, and on faith of which the said policy of insurance 
was issued, in that he stated therein that he was in good health at the 
time of making application for insurance to the defendant company; 
and that, further, the said Chadwick, in answer to question No. 11, sub- 
mitted. to him by the medical examiner of the defendant company, ‘Are 
you in good health so far as you know or believe?’ said insured answered 
“Yes,’ whereas the said Chadwick was at the time, and had been for some 
time: prior to applying for insurance with the defendant company, suf- 
fering with tuberculosis of the spine, a disease which tends to shorten 
life, and from which the said Chadwick, in fact, died on or about the 
13th day of August, 1916; and that at the time of applying for said insur- 
ance with the defendant company the said Chadwick well knew that he 
was so suffering from said disease, and that he had been suffering there- 
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with for some time prior to applying for insurance with the defendant 
company. rie 

“(3) That the said Chadwick further violated the conditions con- 
tained in said contract of insurance, in that in the statement made to 
the medical examiner of the defendant company, and on faith of which 
said policy of insurance was issued, in answer to question No. 6 con- 
tained therein, ‘Give name and address of physician last consulted,’ he 
answered ‘None,’ whereas, in fact, within the space of a few weeks prior 
thereto he had consulted doctors at Afton, Wyo, and at Ogden, Utah, 
in regard to the said disease of tuberculosis of the spine with which he 
was at such time afflicted and from which he died; further, that while in 
the care of said physicians he was for some time in a plaster of paris 
cast for the treatment of said disease.” 


In addition to this, in its brief in summing up its conclusions, the 
defendant announces what it declares to be the final test, and emphasizes 
the declaration: 


“The final test in a question of this kind is as to whether or not there 
has been any evasion, fraud or suppression of material facts, and there 
must be absolutely good faith in the conduct of the insured.” 


In support of this contention appellant cites Farragher v. Knights 
and Ladies of Security, 98 Kan. 601, 159 Pac. 3. 

We would not be justified in occupying so much time and space 
in defining the real issue presented by appellant, about which there is no 
dispute between the parties, were it not for the fact that this precise ques- 
tion has never before been presented to this court, and concerning which 
there is a sharp conflict among the authorities. Respectable authority 
can be found maintaining the view that false statements made and false 
answers given by the insured in his application for insurance concerning 
matters material to the risk will void the policy irrespective of the ques- 
tion of good faith or honest belief on the part of the insured. The fol- 
lowing cases in support of that doctrine have been called to our atten- 
tion: A&tna Life Ins. Co. v. France et al., 91 U. S. 510, 23 L. Ed 401; 
Jeffries v. Life Ins. Co., 22 Wall. 47, 22 L. Ed. 833; Kasprzyk v. Metro- 
politan Life Ins. Co, 79 Misc. Rep. 263, 140 N. Y. Supp. 211. The first 
two of these cases seems to be controlled by the common-law rule, in 
which the statements and answers of the insured in applying for insur- 
ance are treated as warranties, and the policy voided unless the state- 
ments and answers are true. The New York case, however, was decided 
under a statute substantially the same as ours. Comp. Laws Utah 1917, 
§ 1154. This section provides that all policies shall contain: 


“* * * Subd. 3. A provision that the policy shall constitute the 
entire contract between the parties, and that all statements made by the 
insured shall, in the absence of fraud be deemed representations and not 
warranties.” 


The opinion in the New York case, it must be admitted, is exception- 
ally strong and substantially in point, especially in view of the similarity 
between the statutes of New York and Utah as above quoted. Later 
cases in the same court reaffirm the doctrine, but the opinions are by a 
divided court, and consequently tend to show a weakening as to the doc- 
trine first announced. Many other authorities no doubt could be cited 
in support of the doctrine announced in these cases, but those already 
cited and the authorities and cases cited in the opinions will sufficiently 
illustrate the position taken .by those who maintain that view of the ques- 
tion. But as we have already shown when stating defendant’s theory 
of the case, the issue here presented by defendant is that the insured not 
only made false statements respecting his health at the time of apply- 
ing for insurance and false answers relating thereto, but it is alleged that 
at that very time he knew that they were false. In fact the implication 
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is strong to the point that the insured, with intent to deceive and mislead 
the insurer, made false and untrue statements for the purpose of pro- 
curing insurance to which he was not entitled, thereby perpetrating a 
fraud upon the defendant. While in adopting this theory of the case the 
defendant assumed a greater burden than would have been necessary 
if it had adopted a theory within the principle of the cases above cited, 
we are nevertheless of the opinion that appellant’s conception of the law 
under which the case should be treated is correct. 


[9] In view of our statute and the cases we shall hereafter cite we 
are inclined to the view that in a case of this kind, where an insurance 
company relies upon false statements and answers of the insured as a 
defense against an action on the policy, it must not only allege, as the 
defendant has done in this case, the statements and answers are untrue, 
but also that the insured knew or should have known them to be untrue 
at the time he made them Not only this, but as a necessary corollary 
in judicial proceedings the truth of such allegations should be substan- 
tially established at the trial. The following well-considered cases sup- 
port this view: Wheelock v. Home Life Ins. Co., 115 Minn. 177, 131 
N. W. 1081; Lynch v. Insurance Co., 150 Mo. App. 461, 131 S. W. 145; 
Moulor v. American Life Ins. Co., 111 U. S 335, 4 Sup. Ct. 466, 28 L. 
Ed. 447; Mutual Life Ins. Co. of New York v. Hilton-Green, 241 U. 
S. 613, 36 Sup. Ct. 676, 60 L. Ed. 1202. In the Minnesota case just cited 
the statute was the same as ours. Fraud was alleged by defendant, in 
that the assured made false answers to certain questions asked him upon 
his application for insurance He procured the insurance in February, 
. 1910, and died in April of the same year. Defendant proved that the 
insured had made false answers, but beyond that made no offer or at- 
tempt to show fraudulent representations or fraudulent concealment. 
The proof of fraud being insufficient, the trial court directed a verdict 
for plaintiff. On appeal the judgment was affirmed. In the Missouri 
case the statute was somewhat dissimilar to ours, and for that reason 
it is not claimed that the case is exactly in point. Nevertheless it is il- 
luminating and instructive on one or more questions involved in the 
case before us. The opinion in the Moulor Case is exceedingly strong. 
It was written by Mr. Justice Harlan, of the United States Supreme 
Court, and it not only determines the question that statements or answers 
made by the insured on applicaion for insurance must be proven to be 
false and known or should have been known to him to be false, but it 
also decides questions pertaining to the proper interpretation of provisions 
contained in policies of insurance and applications therefor. In view of 
the high standing of that court and the importance of the questions here 
presented it will be of interest to the reader if we quote in full two 
paragraphs of the opinion, one in which the real issues are stated, and 
the other in which the court declares the law. Speaking of instructions 
to the jury given by the trial court the opinion reads: 


“Referring to the seventh question in the application, the court— 
after observing that the answer thereto was untrue, and the policy 
avoided, if the insured had been, at any time, afflicted with either of the 
diseases last referred to—instructed the jury: ‘It is of no consequence, 
in such case, whether he knew it to be untrue or not; he bound himself 
for its correctness, and agreed that the validity of his policy should de- 
pend upon its being so.” Again: ‘That he, the insured, did not know 
he was then afflicted is of no importance whatever, except as it may bear 
upon the question, Was he afflicted? If he was, his answer (for the truth 
of which he bound himself) was untrue, and his knowledge, or absence 
of knowledge, on the subject, is of no consequence.’ Further: ‘You (the 
jury) must determine whether the insured was at any time afflicted with 
either of the diseases named. If he was, his answer in this respect, was 
untrue, and notwithstanding he may have ignorantly and honestly made 
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it, the policy is void, and no recovery can be had upon it’ To so much 
of the charge as we have quoted the plaintiff excepted.’ 


Then, as to the law pertinent to the issues, in summing up the court 
says: 

“If it be said that an individual could not be afflicted with the dis- 
eases specified in the application, without being cognizant of the fact, the 
answer is that the jury would, in that case, have no serious difficulty in 
finding that he had failed to communicate to the company what he knew, 
or should have known, was material to the risk, and that, consequently, 
for the want of ‘fair and true answers,’ the policy was, by its terms, null 
and void. Put whether a disease is of such a character that its existence 
must have been known to the individual afflicted with it, and, therefore, 
whether an answer denying its existence was or not a fair and true an- 
swer, is a matter which should have been submitted to the jury. It was 
an erroneous construction of the contract to hold, as the court below did, 
that the company was relieved from liability if it appeared that the in- 
sured was, in fact, afflicted with the diseases, or any of them, mentioned 
in the charge of the court. The jury should have been instructed, so far 
as the matters here under examination are concerned, that the plaintiff 
was not precluded from recovering on the policy, unless it appeared from 
all the circumstances, including the nature of the diseases with which the 
insured was alleged to have been afflicted, that he knew, or had reason 
= believe, at the time of his application, that he was or had been so af- 

icted,” 


We regard the case as practically decisive of the particular questions 
we are now concerned with. 

In the Mutual Life Case, which was decided in favor of the defend- 
ant company, the opinion is by Mr. Justice McReynolds, of the United 
States Supreme Court, and as far as the questions under review are con- 
cerned it reaffirms the doctrine announced in the Moulor Case which we 
have just considered. The first paragraph of the syllabi reflects the opin- 
ion of the court on the point in question: 


“Material representations, in an application for life insurance, which 
are incorrect, if known to be untrue by the aSsured when made, and noth- 
ing else appearing, invalidate the pdlicy issued by the insurer relying on 
such representations, without further proof of actual conscious design to 
defraud.” (Italics ours.) 


These cases illustrate the conflicting views of many of the courts 
respecting this question, which we consider one of the most important 
relating to the law of insurance. Our statute above quoted says that “all 
statements made by the insured shall in the absence of fraud be deemed 
representations and not warranties,” and we see no reason to hold that 
the statute does not mean exactly what it says. 

In that view of the case we are of the opinion that in order to void 
a policy on the grounds of false statements of the insured it is incum- 
bent upon the insurer to both allege and prove actual fraud on the part of 
the insured as contemplated in defendant’s theory of defense in the instant 
case Besides this, in our opinion, the cases supporting this view, ex- 
amples of which we have furnished, are more in accord with reason and 
justice than those holding the opposite view. 

As before suggested this precise question has not hitherto been passed 
upon by this court. The cases of Bedmarek v. Brotherhood of American 
Yeomen, 48 Utah, 67, 157 Pac. 884, and Witherow v. Mystic Toilers, 
49 Utah 177, 161 Pac. 1126, cited by appellant, have very little, if any, 
bearing upon the question before us. They are enlightening, however, 
upon the questions there presented to the court. 

This brings us to a consideration of the evidence for the purpose of 
determining whether or not the trial court was justified in directing a 
verdict for defendant. 
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Under the issues made and the authorities referred to, assuming the 
deceased made the statements and answers relied on by respondent, the 
controlling question is, did the deceased in good faith believe he was 
afflicted with only a temporary ailment, or did he, on the other hand, 
know, or have reason to believe, that he was afflicted with a disease which 
tended to prejudicially influence his health and impair his longevity? 
If the former, the statement, even if untrue, would not as matter of law 
void the policy; if the latter it would. The testimony introduced by re- 
spondent tended strongly to show that the deceased was afflicted with 
some physical ailment as early as March, 1916, over two months before 
he applied for insurance; that he was in frequent consultation with a 
physician, and was receiving medical attention; that he complained of 
pain in his back, and electric treatment was applied; that he was advised 
by the physician to come to Utah for medical advice; that he came to 
Ogden and consulted one or more physicians; that while there he applied 
for the insurance in question, and made the statements amd answers 
which respondent relies on as a defense. It was shown by the autopsy 
that deceased died of tuberculosis of the spine, and in the opinion of the 
physician the conditions were such that deceased must have known that 
he was in good health at the time the policy was applied for. It must 
be admitted that the evidence tended strongly to support respondent’s 
contention, but it did not pass entirely unchallenged. The testimony on 
behalf of plaintiff tended to show that the deceased, who had previously 
been in good health and was strong and vigorous, about March, 1916, be- 
came afflicted with a pain in his back; that it was supposed to be 
rheumatism, in fact was so considered by the company physician who 
treated him; that up to the time he went to Ogden he had been attending 
to his farm work and logging in the canyon Plaintiff testified that she 
went with deceased on one occasion to the doctor; that she did not realize 
her husband was seriously ill until in June, 1916; that when he went to 
Ogden it was not for the purpose of consulting physicians, but merely on 
a visit; that when he returned in July he was in a plaster of paris cast. 

[10] The depositions of eight witnesses, all residents of Afton, Wyo., 
and neighbors of deceased in his lifetime, were read in behalf of plain- 
tiff. Each of them testified he had known deceased intimately during 
his lifetime. Several of them had seen him almost daily for several 
years previous to his death. None of them ever knew of his being sick 
or attended by a physician until June, 1916, or ever knew of his being 
unable to do his work, which was farming. The testimony of these wit- 
nesses was of a negative character. Its probative force is for that rea- 
son limited, but that goes to the weight of the evidence only, and was 
‘therefore a question for the jury. 


[11] It thus appears there was some substantial evidence before the 
court and jury to the effect that prior to March, 1916, the deceased was 
a strong, able-bodied man, capable of logging in the canyon and working 
on his farm; that in March he complained of pain in his back and con- 
sulted Dr. Reese, who treated him for rheumatism; that he still continued 
to carry on his work; that he went to Ogden on a visit, and when he 
returned in July he was incased in a plaster of paris cast. There is not 
a suggestion in any of the evidence that the deceased had reason to believe 
he was afflicted with anything more than rheumatism until after the policy 
of insurance was issued, and this affliction was of recent origin. These 
considerations, together with the testimony of eight of deceased’s neigh- 
bors, who were intimately acquainted with him for several years before. 
his death and never knew him to be sick or unable to do his work or to 
consult a physician in regard to his health prior to June, 1916, are suf- 
ficient in themselves to present a serious question as to whether or not 
the deceased, at the time he applied for insurance, believed or had reason 
to believe that he was afflicted with anything more than a temporary 
ailment. The same rule must be applied in considering the negative an- 

Vol. LIV—18. 
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swer of deceased as to the name and address of the physician last con- 
sulted. The uncontradicted evidence shows that Dr. Reese, whom the 
deceased consulted, treated him for rheumatism before he went to Ogden 
There is no evidence that he was treated for anything else by any other 
physician either in Wyoming or Utah prior to his application for insur- 
ance. In fact there is no evidence that prior to making his application 
he consulted any physician at all except Dr. Reese at Afton, Wyo. 
Hence it cannot be contended as matter of law that deceased knew or had 
reason to believe he was afflicted with anything more than a temporary 
ailment at the time he applied for insurance. Everything considered, the 
court is of the opinion the case was one for the jury, and that the trial 
court erred in directing a verdict for the defendant. 

Inasmuch as an order will be made granting a new trial, and in view 
of the fact that plaintiff's counsel vigorously contended in the brief and 
argument of the case that plaintiff was entitled to a directed verdict in her 
behalf, it’ is pertinent to remark that such contention is wholly without 
merit. The evidence in the record is amply sufficient to sustain a verdict 
for defendant if the case had been submitted to the jury, and the jury 
had so found. 

The judgment is reversed, with directions to the trial court to grant 
appellant a new trial. Costs of appeal to be taxed against respondent. 

Corfman, C. J., and Frick, Weber, and Gideon, JJ., concur. 


SUPREME COURT OF WASHINGTON. 


LOGAN 
v. 


NEW YORK LIFE INS. CO. (No. 15008.)* 


1. INSURANCE—LIFE INSURANCE—VALIDITY OF POLICY— 

DELIVERY WHILE INSURED IN GOOD HEALTH. 

Where insured was not in good health at the time the policy was 
delivered to him, and the contract. provided that the policy should be 
void unless delivered to insured in his lifetime and while in good health, 
the policy did not take effect. 


(For other cases, see Insurance, Dec. Dig. § 136[4] ) 


2. INSURANCE—LIFE POLICY—CONDITION REQUIRING GOOD 
HEALTH AT DELIVERY—“WARRANTY” OR “STATEMENT.” 
The condition that a life insurance policy shall not take effect unless 

delivered to and received by insured in his lifetime and while in good 

health is not a warranty or statement within the meaning of Rém. Code 

1915, §§ 6059—34» 6059—184, relating to representations or warranties in 

negotiating a policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4] ) 
(For other definitions, see Words and Phrases, First and Second 

Series, Statement; Warranty.) 


*Decision rendered May 31, 1919. 181 Pac. Rep. 906. 
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3. INSURANCE—ACTION ON LIFE INSURANCE POLICY—RE- 
QUIREMENT OF GOOD HEALTH UPON DELIVERY—BUR- 
DEN OF PROOF. 


When a life insurance policy has been delivered and the first premium 
paid, the burden of proof is upon the defendant insurance company to 
show that the policy was delivered while the insured was not in good 
health, and for that reason the contract did not become effective. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
Parker, Holcomb, Fullerton, and Tolman, JJ., dissenting. 


En Banc. 
Appeal from Superior Court, Grays Harbor County; Ben Sheeks, 


Judge. 

Action by Nellie M. (known as Daisy) Logan against the New York 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed, and cause ordered dismissed. 


John C. Hogan and A. Emerson Cross, both of Aberdeen, for ap- 
pellant. 

Lee & Kimball, of Spokane, and Bridges & Bruener, of Aberdeen, 
for respondent. 


Mount, J. This action was brought upon a policy of life insurance 

issued by the defendant upon the life of Allen Mitchel Logan. The plain- 
tiff was named as the beneficiary therein. The complaint alleged, in 
substance, that the policy was delivered to the insured on July 28, 1916; 
that the first premium was paid; that the insured died on August 6, 
1916; that proofs of death were furnished in accordance with the terms 
of the policy; and that the defendant refused to pay. The answer of the 
defendant admitted the issuance and delivery of the policy, and that the 
premium was paid; that the insured did as alleged, but denied any liability 
by reason of the alleged fact that the insured was not in good health at the 
time the policy was delivered, and that the policy was obtained upon false 
and fraudulent representations. Upon these issues the case was tried to 
the court and a jury. A verdict was returned in favor of the plaintiff 
for the full amount of the policy. At the close of the evidence the de- 
fendant moved for a directed verdict, which motion was denied. After 
verdict the defendant moved for judgment notwithstanding the verdict, 
which motion was also denied, and judgment was entered in favor of the 
plaintiff for $5,000, the amount of the policy. The defendant has appealed 
from that judgment. 
, [1] Upon the trial of the case it appeared, without dispute, that the 
insured, during his lifetime, on the 27th day of June, 1916, made an ap- 
plication for the policy sued upon. This application contained the fol- 
lowing clause: 


“I agree as follows: 1. That the insurance hereby appiied for shall 
not take effect unless the first premium is paid and the policy is delivered 
to and received by me during my lifetime and good health, and that unless 
otherwise agreed in writing, the policy shall then relate back to and take 
effect as of the date of this application. * * * ” 


It was stated in the application that the insured desired the policy 
to date from July 25, 1916. Thereafter the insured was examined by a 
physician, the report of the physician was sent to the insurance company, 
and the policy was issued. It was delivered to the insured on the 28th 
day of July, 1916, and tWe first premium was paid at that time. The 
insured died suddenly, from a tumor of the brain, on August 6, 1916, nine 
days after the delivery of the policy. It is shown, without dispute, that 
after application was made for the policy, but before the policy was de- 
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livered, the insured had several spells of illness, one on June 22d, an- 
other on July 3d, and another on July 17th; that upon these occasions he 
suffered from severe headache, nausea, chills, and poor heart action; 
and that nine days after the policy was delivered he had another of these 
spells, from which he died. Upon a post mortem examinatin it was 
found that he died from a tumor of the hypophysis. Upon the trial of 
the case four doctors qualified as experts and testified, in substance, that 
this disease was of slow growth, running over months or years, and the 
symptoms of the disease were such as the insured had manifested prior 
to the delivery of the policy in question. There was no evidence in the 
record that this disease which resulted in the death of the insured could 
have originated within the period between the date the policy was de- 
livered and the date of the insured’s death. All the evidence is to the 
effect that the disease could not have originated within that time. 

Upon this state of facts we are satisfied that it was the duty of the 
court to have directed a judgment of dismissal at the close of the evi- 
dence. The rule is stated in 14 R. C. L. p. 900, at, section 78, follows: 


“Where a completed contract of life insurance exists it is immaterial 
that the insured was not in good health at the time of the delivery of 
the policy evidencing the contract. However, applications for policies 
of life insurance, as well as policies, frequently provide that the policy 
shall not take effect unless it is delivered to the insured and the first 
premium paid while he is in good health, and such a provision is valid 
and enforceable, and it is immaterial that the condition of the insured 
has not changed since his application was made, or that the insured was 
ignorant of his condition.” 


The text is well supported by footnotes. 

Murphy v. Metropolitan Life Ins. Co., 106 Minn. 112, 118 N. W. 
355, was a case where a policy was issued on May 7, 1906 On April 23d 
a physician had examined the insured and found a swelling of the knee. 
He treated the insured up to June 7th, when the knee was placed in a 
cast. In August the knee was operated upon for malignant tumor, from 
which the insured died. The policy contained a clause like the one in 
question. The court there said: 

“It is clear from the language of the policy that the defendant’s 
promise of insurance was not absolute, but conditional, and that the ex- 
istence of life and sound health in the insured on the date of the policy is 
the condition upon which the promise is made. It is the fact of the sound 
health of the insured which determines the liability of the defendant, 
not his apparenet health, or his or any one’s opinion or belief that he 
was in sound health. Therefore, if the insured was not in fact in sound 
health on the date of the policy, the defendant is not liable unless it has 
waived the defense. * * * The term ‘sound health,’ as it is used in 
this policy, does not mean perfect health, but an absence of any disease 
that has a direct tendency to shorten life. 


In Paine v. Pacific Mut Life Ins Co., 51 Fed. 689, 2 C. C. A. 459, 
the court said: 

“Conceding that the application was accepted on June 7, 1890, by 
the defendant, it expressly provided that the contract of insurance should 
take effect and be in force only upon compliance with three conditions 
precedent, viz, that a policy should be delivered, that it should be de- 
livered during the life and good health of the applicant, and that the 
premium should be paid when the policy was delivered. These condi- 
tions were never complied with. The vital, indispensable condition was 
that the policy should be delivered and take effect during the life and 
good health of the applicant; but that life had ended, that applicant was 
no more, and that condition could never be complied with, and there- 
fore the contract could never take effect.” 
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In Metropolitan Life Ins. Co. v. Howie, 62 Ohio St. 204, 56 N. E. 
908, the court said: 

“The condition in the policy is that there shall be no obligation as- 
sumed by the company, unless upon the date of the policy the insured, 
the wife, shall be alive and in sound health. The matter of life and sound 
health is not made to depend upon her knowledge thereof, but upon the 
fact itself. She might be dead and not be conscious of it, and she might 
be in unsound health and not know it, but either would alike defeat a 
recovery.” 


In Gallant v. Metropolitan Life Ins. Co., 167 Mass. 79, 44 N. E. 
1073, the court said: 


“The company made its own contract, a part of which was that no 
obligation was assumed by the company unless, at the time when the 
policy was issued, the insured was alive and in sound health.’ If, in fact, 
the insured at that time was not in sound health, the defendant is not 
liable on the policy, and this fact can be shown by any competent evi- 
dence.” 


In Metropolitan Life Ins. Co. v. Willis, 37 Ind. App.’ 48, 76 N. E. 
560, the court said: 


“The policy recites that it is issued upon the written application of 
the insured, and that no obligation is assumed, unless on the date the pol- 
icy is delivered, ‘the insured is alive and in sound health.” The evidence 
shows conclusively that he was not in ‘sound health’ when “the policy 
was delivered. It is unnecessary to cite authorities in support of the 
proposition that an insurance company has the right to make such con- 
ditions a part of its contract of insurance. These undisputed facts es- 
tablish such a breach of the contract as to relieve appellant of liability.” 


In Yount v. Prudential Life Ins. Co. (Mo. App.) 179 S. W. 749, 
the court said: 

“No contract could come into existence until his proposal had been 
accepted upon the terms required, and notice-of such acceptance conveyed 
to him. * * * Clearly a delivery of the policy to the applicant during 
his lifetime and while he was in good health was required before the 
things done by the parties could ripen into a contract. It was a condi- 
tion precedent to a completion of the contract.” 


And in Gallop v. Royal Neighbors of America, 167 Mo. App. 85, 150 
S. W. 1118, the court said: 


“Parties to’a contract of insurance have the undoubted right to agree 
on the terms of their contract and to declare when and under what con- 
ditions the contract shall go into effect * * * And where the parties 
agree in the application that the contract of indemnity shall not take 
effect until the delivery of the policy at a certain time and under certain 
specified conditions, such agreement will be enforced if it is one the 
parties lawfully could make. * * * _The physical state the contract 
was intended to have existent at the time it became effective as a con- 
tract of indemnity was in the nature of a condition precedent. * * * 
And since that condition had failed before the delivery of the certificate, 
it must follow that the contract at no time came into being.” 


Numerous other cases to the same effect might be cited. The par- 
ties to this contract agreed that it should not take effect unless the first 
premium was paid and the policy delivered to and received by the insured 
in his lifetime and good health. It is proven conclusively that at the 
time the policy was delivered the insured was not in good health. He 
died nine days afterwards from a disease which the evidence shows had 
existed for months, or probably years, before the delivery of the policy. 
It is true the applicant was unconscious of the fact that he was ailing from 
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that disease; and for that reason, no doubt, he agreed that the policy 
should not take effect until it was delivered to him in his lifetime and 
good health. The jury in this case, upon special interrogatory sub- 
mitted to them, answered that the insured was in good health at the time 
the policy was delivered. But there is no evidence in the record to sup- 
port this finding. In fact, the entire evidence is to the effect that the in- 
sured was ailing before the policy was delivered; that the symptoms which 
he had before the policy was delivered were the symtoms of tumor of 
the brain. While the physicians who attended him upon these different 
occasions were unable to diagnose the case as tumor of the brain, it was 
discovered upon his death that this was the cause of his death. There 
was no evidence, and none can reasonably be anticipated, that the dis- 
ease from which the insured died was one which was, or might have been, 
contracted after the delivery of the policy. Since there was no evidence 
at all to support the finding of the jury, it follows that the finding is of 
no force. This was the vital question in the case, and when the evi- 
dence altogether showed that the insured was not-in good health at the 
time the policy was delivered to him, the policy did not take effect ac- 
cording to the contract and according to the great weight of authority, 
a part of which we have here‘nbefore cited. 

(2, 3] The respondent contends that this policy is governed by the 
provisions of the following sections of Rem. Code: 

Section 6059-34. “No oral or written misrepresentation or war- 
ranty made in the negotiation of a contract or policy of insurance, by the 
assured or in his behalf, shall be deemed material or defeat or avoid 
the policy or prevent it attaching, unless such misrepresentation or war- 
ranty is made with the intent to deceive If any breach of a warranty 
or condition in any contract or policy of insurance shall occur prior to 
a loss under such policy, such breach shall not avoid the policy nor avail 
the insurer to avoid liability, unless such breach shall exist at the time 
of such loss under such contract or policy.” 


Section 6059—184. “No life insurance policy * * * shall be is- 
sued or delivered * * * unless it contains: * * * 


“(3) A provision that the policy and the application therefor shall 
constitute the entire cohtract between the .part’-s and that all state- 
ments made by the insured shall, in the absence of fraud, be deemed re- 
presentations and not warranties.” 


These provisions of the Code apply to representations by the insured 
as inducements or upon his qualifications in his examination for the in- 
surance, and we have so held in a number of cases. See Hoeland v. Wes- 
tern Union Life Ins. Co., 58 Wash. 100, 107 Paa 866; Woods v. Insurance 
Co. of Pennsylvania, 82 Wash. 563, 144 Pac. 650; Quinn v. Mutual Life 
Ins. Ca, 91 Wash. 543, 158 Pac. 82; Brigham v. Mutual Life Ins. Co, 
95 Wash. 196, 163 Pac. 380; Goertz v. Continental Life Ins. & Inv. Co., 
95 Wash. 358, 163 Pac 938; Ramat v. California Ins. Co., 95 Wash. 571, 
164 Pac. 219; Askey v. New York Life Ins. Co., 102 Wash. 27, 172 Pac. 
887, L. R A. 1918F, 267. 

In all these cases we had under consideration representations and 
statements made in order to obtain the insurance. The condition that 
the policy shall take effect unless it is delivered and received by the 
insured in his lifetime and good health is not a warranty or statement 
within the meaning of the statute. Respondent apparently concedes that 
if the insurance company, before delivery of the policy, had discovered 
the fact that the insured was in bad health the company might then have 
refused to deliver the policy. Respondent also apparently concedes that 
if the insured had refused to pay the premium upon the policy when it 
was offered for delivery, then the company might have refused to deliver 
the policy and the contract would not take effect. There were three con- 
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ditions here which were made precedent to the contract becoming effec- 
tive: First, the payment of the premium; second, the delivery of the 
policy; and, third, the delivery during the lifetime and good health of the 
insured. All these conditions must concur before the contract of insur- 
ance became effective. If the payment of the premium is a condition 
precedent, the delivery of the policy during good health is likewise a 
condition precedent. It is idle to say that where two or three conditions 
are named in the same clause, in exactly the same way, one of them is 
a condition precedent and the others not, While there are authorities to 
the effect that the burden is upon the respondent to prove that the policy 
was delivered while the insured was in good health, we think the better 
rule is that when the policy has been delivered and the first premium paid 
the burden of proof is upon the insurance company to’show that the pol- 
icy was delivered while the insured was not in good health, and for that 
reason the contract did not become effective. In this case the appellant 
maintained that burden, because it was clearly shown, without any dis- 
pute, that the insured died nine days after the policy was delivered; that 
the insured was suffering from symptoms which indicated a tumor of 
the brain prior to the delivery of the policy; and that a disease of this 
kind does not appear except through months or years of growth. So 
there can be no escape from the conclusion that the evidence shows be- 
yond doubt that the insured was suffering from a tumor of the brain at 
the time the policy was delivered to him, and that he died therefrom. 
There is no escape from the conclusion that the policy never took effect 
by reason of the agreement between the insured and the insurance com- 
pany that it should not take effect unless delivered to the insured in his 
lifetime and good health. 

We conclude, therefore, that the contract for life insurance was not 
completed, and the policy never became effctive. 

It is unnecessary to consider other questions presented. 

The judgment appealed from is therefore reversed, and the cause 
ordered dismissed. 

Chadwick, C. J, and Mackintosh, Main, and Mitchell, JJ., concur. 


ParKER, J. (dissenting). I cannot see my way clear to concur in the 
reversal of the judgment of the trial court. I see nothing involved in 
this case other than the question of fact as to whether the deceased was 
in good health at the time of the delivery of the policy, as to which ques- 
tion the burden of proof, as conceded in the majority opinion, rested 
upon the insurance company. The deciding of this case upon the merits 
by the court in favor of the insurance company is not deciding that there 
was no evidence to support the finding of the jury that the deceased was 
in good health at the time the policy was delivered; but it is deciding as 
a matter of law that it has been affirmatively conclusively proven that he 
was not then in good health. To my mind the two or three sick spells 
of the deceased occurring a short time before the delivery of the policy, 
and the uncontroverted testimony.of the expert witnesses that in their 
opinion the deceased was not in good health at the time of the delivery 
of the policy, is not conclusive upon that question of fact, in the sense 
that the court is, upon such a showing, authorized to decide it in favor 
of the insurance company as a matter of law, contrary to the jury’s find- 
ing. The jury may have believed that the deceased was in good health 
at the time of the delivery of the policy, notwithstanding a short time 
prior thereto he had two or three sick spells. The jury may have also 
believed that the testimony of the expert opinion witnesses was not such 
as to compel a finding that the deceased was not in good health at the 
time of the delivery of the polcy. It is to be remembered that this was 
the testimony of human witnesses, the weight and credibility of which 
the jury were the judges. The mere fact that there were no expert wit- 
nesses testifying that in their opinion the deceased was in good health 
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when the policy was delivered does not take away from the jury the 
right and duty of weighing the testimony, and being the judges of the 
credibility, of these expert opinion witnesses. It may be that the trial 
court should have awarded the insurance company a new trial upon the 
ground that the verdict was against the weight of the evidence, and pos- 
sibly the record would warrant this court in deciding that the trial court 
abused its discretion in denying the motion for new trial made upon that 
ground. But that is quite a different matter from finally deciding the 
case upon the merits by this court. I think the judgment of the trial 
court should be affirmed, or in any event no disposition of the cause 
should be made by this court more favorable to the insurance company 
than to grant it a new trial. 
Holcomb, Fullerton, and Tolman, JJ., concur. 


CHEROKEE LIFE INS. CO. v BRANNUM. (8 Div. 148.)* 
(Supreme Court of Alabama.) 


1. INSURANCE—APPLICATION AS PART OF CONTRACT. 


Under Code 1907, § 4579, providing that no insurance company shall 
make any contract of insurance other than is plainly expressed in the 
policy issued thereon, the application is required to be expressly made a 
part of the policy in order to form part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


2. INSURANCE--CONSTRUCTION AGAINST FORFEITURE. 


The rule of liberal construction in favor of assured and strict con- 
struction against insurer has been especially applied to forfeiture clauses 
of policies. 


(For other cases, see Insurance, Dec. Dig § 146[3].) 
3. INSURANCE—LIFE INSURANCE—CONSTRUCTION OF POL- 
Ge. 


Where the language is unambiguous and there is but one reasonable 
construction of the contract, the court will expound it as made. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
4. INSURANCE — MAKING OF CONTRACT — MEETING OF 
MINDS. 
Insurance contract is not complete until the minds of the parties have 
met, and they arrive at an understanding of the terms of the agreement. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 


5. INSURANCE—MAKING OF CONTRACT—APPLICATION—AC- 

CEPTANCE. 

An application for insurance is a mere proposal on part of applicant, 
the contract not being made until insurer signifies acceptance of it by 
some act or acts agreed upon by the parties or from which the law raises 
the presumption of acceptance. ; 


(For other cases, see Insurance, Dec. Dig § 130[2].) 


*Decision rendered, April 17, 1919, Rehearing denied May 22, 1919. 
82 S. Rep. 175. 
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6. INSURANCE—CONTRACTS—COMMON LAW. 


At common law insurance contract need not be in writing, the whole 
contract need not be embraced in policy, and insurer may be bound by 
binding books, binding slips, receipts, or memoranda. 


(For other cases, see, Insurance, Dec. Dig. §§131[1], 132.) 


7. INSURANCE—LIFE INSURANCE—BINDING RECEIPT. 


Under Code 1907, § 4579, providing that insurer shall not make any 
contract of insurance other than that expressed in policy, and in view 
of sections 4572—4574 and 5382, recovery cannot be had on a life policy 
sought to be shown only by a binding receipt, slip, or memorandum issued 
prior to delivery of the policy sued on, not made a part of the application 
and expressing different conditions precedent from those in application. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


8. INSURANCE—LIFE INSURANCE—WAIVER OF PAYMENT OF 
FIRST PREMIUM—ACCEPTANCE OF NOTE. 


The taking, by agent with authority, of a note for the first premium 
waives actual payment of such premium until the note becomes due ac- 
cording to contract provisions, and default in payment of such premium 
at maturity renders the insurance uncollectible 


(For other cases, see Insurance, Dec. Dig. §§ 141[2], 349[3].) 


10. INSURANCE—CONDITION AS TO DELIVERY DURING LIFE- 
TIME. 


Even if stipulation, as condition precedent, of payment of first pre- 
mium and delivery during insured’s lifetime and good health were waived 
by insurer’s authorized agent as to condition of good health, yet the con- 
ditions of payment of first premium and delivery during insured’s life- 


time would remain, and where the policy was not delivered nor first pre- 
mium paid until after insured’s death, of which insurer was ignorant, the 
policy was not enforceable. ° 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Appeal from Circuit Court, Madison County; Robert C. Brickell, 
Judge. 

Action by John B. Brannum against the Cherokee Life Insurance 
Company on a life insurance policy. Judgment for plaintiff, and defend- 
ant appeals. Reversed and remanded. 


The second replication contains the receipt referred to in the opinion, 
and is as follows: 


(2) On said 26th day of October, 1916, the defendant, by and through 
its duly authorized agent Charles B. Tarr, signed and delivered to the 
plaintiff an instrument in writing in words and figures as follows: 

“This receipt is not valid for more than first year’s premium nor in 
excess of a premium on $25,000.00 of insurance. This receipt must not 
be altered. The settlement as shown herein must correspond in amount 
with the settlement as shown in the application of corresponding number 
signed by the applicant. 

“Received of John S Brannum, at Owen’s X Roads, state of Ala- 
bama, this 26th day of October, 1916, the sum of seventy-eight and 08/100 
dollars, in connection with his application for,insurance in the Cherokee 
life Insurance Company, said application corresponding i in date and num- 
ber with this receipt and containing said applicant’s declaration that he 
paid the sum hereby receipted for, and that he assents to the terms of this 
receipt, as follows, to wit: 


“First, that if a policy be delivered on said application said company 
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shall accept this receipt as cash towards the payment on the first: pre- 
mium of said policy. 

“Second, that if the company fails to. offer to deliver a policy on said 
application within ninety days from this date, and if such failure is not 
attributable to the applicant’s neglect or refusal to comply with the com- 
pany’s rules, regulations and requirements as to medical examination and 
other customary requirements in acting upon application for insurance 
(and only on this event) the company will return said sum to the ap- 
plicant upon surrender of this receipt, otherwise the payment will be 
retained by the company in consideration of this trouble and expense 
incurred on account of this application. 

“Third, that if said company will within ninety days from this date 
offer to deliver to said applicant a policy of insurance on the plan ap- 
plied for and said sum in consideration of the trouble and expense it shall 
have incurred on account of said application,” etc. 

“Fourth, that this receipt will not be valid for any sum in excess of 
the sum declared by said applicant in his said application to have been 
paid. It will not be valid if any erasures or additions have been made in 
printed form. 

“Fifth. That this receipt is nonnegotiable and cannot be assigned or 
transferred. 

“Sixth. If full settlement has been made with this application the 
insurance will be in force from the date of approval of the completed 
application by the company medical adviser 

“Seventh. No conditions or agreements other than those printed 
herein and in the application shall be binding. Conditions on back of this 
receipt a part of same, as if printed herein. 

“TAgent must sign here] Chas. B. Tarr, Agent. No. 46397. AG 
Chas. B. Tarr. R. R. Guice. Cherokee Life Insurance Company. 
Gadsdeen, Alabama.” 


On the back is found the following in writing: 

“The agent is not authorized to give this receipt to the persons ex- 
ceeding the limit of height and weight indicated in the table below or to 
those who have been rejected by another company or who are not in 
good health.” 


: And plaintiff alleges that full settlement was made with said applica- 
tion by said agent taking the notes of said plaintiff for the premium one 
for $50 due on delivery of the policy and the other for $28.08 due on 
January 15, 1917, both of which were paid when due and payment accepted 
by the defendant and said policy delivered to plaintiff. And plaintiff fur- 
ther alleges that said completed application for insurance was approved 
by the defendant’s medical director on the 4th -day of January, 1917, 
which was prior to the death of said Bertha Brannum. 


Hood & Murphree, of Gadsden, and Cooper & Cooper, of Huntsville, 5 


for appellant ; 
R. E. Smith and Spragins & Speake, all of Huntsville, for appellee. 
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SCHEUER, WISE & CO. v. NEW YORK LIFE INS. CO. (3 Div. 378)* 
(Supreme Court of Alabama.) 


3. INSURANCE—LIFE INSURANCE—FORFEITURE OF POLICY 
—ACCIDENT INSURANCE. 


Where insured borrowed money on his policy, and the policy was 
thereafter declared forfeited for failure to pay premium, held, the only 
right was to have balance of reserve on policy after satisfying loan ap- 
plied in the purchase of extended insurance. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


a from Circuit Court, Montgomery County ; Gaston Gunter, 


Spill by Scheuer, Wise & Co. against the New York Life Insurance 
Company. From decree rendered, complainants appeal Affirmed. 


Charles L. Harold, of Montgomery, and Hugo Black, of Birming- 
ham, for appellants. 
Steiner, Crum & Weil, of Montgomery, for appellee. 


*Decision rendered, April 24, 1919. Rehearing denied May 22, 2, 1919. 
82 S. Rep. 157. 


MILLER et at. v. ILLINOIS BANKERS’ LIFE ASS'N. (No. 195 )* 


(Supreme Court of Arkansas.) 


1. INSURANCE — LIFE INSURANCE — DEATH IN MILITARY 
SERVICE—VALIDITY OF EXEMPTION PROVISIONS. 
Provision of a life insurance policy exempting the insurer from lia- 

bility for death in the military or naval service in time of war, or merely 

while in the service of the army and navy of any government, held not 
void as against public policy. 
(For other cases, see Insurance, Dec. Dig § 438.) 


2.°xINSURANCE -— LIFE INSURANCE — DEATH IN MILITARY 

SERVICE—“SERVICE IN ARMY OR NAVY.” 

The death of insured from pneumonia while at a camp in the United 
States, during the war with Germany, was “in the service in the army 
or navy of the government in time of war,” within his life policy, ex- 
empting the insurer from liability for such death. 


(For other cases, see Insurance, Dec. Dig § 438.) / 
3. INSURANCE—LIFE INSURANCE—EXEMPTION PROVISION 
—WAIVER BY ACCEPTANCE OF PREMIUMS. 


A life insurer by policy exempting it from liability for death in the 
military service in time of war, by accepting premums with knowledge 
that insured was serving in the army, did not waive the exemption pro- 


*Decision rendered, April 28, 1919. 212 S. W. Rep. 310 
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vision of the policy, which did not call for a forfeiture, such as would be 
waived by the acceptance of premiums. 


(For other cases, see Insurance, Dec. Dig § 392[1].) 


4. INSURANCE—LIFE INSURANCE—APPARENT AUTHORITY 
OF AGENT—INTERPRETATION OF POLICY. 


The county agent of a life insurer, without authority to issue poli- 
cies or to alter or interpret their terms, had no apparent authority to bind 
the insurer by a statement as to his interpretation of a clause of the pol- 
icy exempting the insurer from liability for death in military service in 
time of war. 


(For other cases, sce Insurance, Dec. Dig. § 129.) 


Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 

Action by Columbus W. Miller and others against the Illinois Ban- 
kers’ Life Association. From a judgment for defendant, plaintiffs appeal. 
Affirmed. 


W. P. Strait, of Morrilton, for appellants. 
Webber & Webber, of Texarkana, for appellea 


° LYNCH v. KERSLAKE. (No. 32658.)* 
(Supreme Court of Iowa.) 


1. INSURANCE—NOTE FOR PREMIUM—FRAUD. 

To entitle defendant to relief, when sued on his note for premium, 
on the ground of fraud and misrepresentation, he must establish that 
plaintiff made the representations substantially as charged in the answer, 
that he made them to deceive defendant, that they were untrue, that 
plaintiff knew them to be untrue, and that defendant relied upon them 
in giving his note. 

(For other cases, see Insurance, Dec. Dig. § 187[2].) 


3. INSURANCE—NOTE FOR PREMIUM — MISREPRESENTA- 

TIONS—MATTERS OF OPINION. 

In an action on a note for the first premium on an insurance policy, 
defended on the ground of fraud and misrepresentations, defendant 
maker’s first, second, third, and sixth charges of fraud by misrepresenfa- 
tion held mere matters of opinion. 

(For other cases, see Insurance, Dec. Dig. § .187[2].) 


4. INSURANCE—-NOTE FOR PREMIUM—REPRESENTATION OF 

FACT—‘INVESTMENT POLICY.” 

-In an action on a note given for the first premium on a life policy, 
defended on the ground of plaintiff's fraud and misrepresentations, de- 
fendant maker’s allegation of fraud, that he would receive an invest- 
ment and not a life insurance policy, held a statement of fact, but not 
actionable, because the statement was true; an endowment policy being 
an “investment” as well as a life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 187[2].) 


*Decision rendered, July 7, 1919. 173 N. W. Rep. 147. 
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5. INSURANCE—NOTE FOR PREMIUM—MISREPRESETATION 
—CHARACTER OF LIFE POLICY. 


Where defendant received the endowment life policy which he ap- 
plied for, when sued on the note given for the first premium, in setting 
up fraud and misrepresentation as a defense, he cannot be heard to say 
he was deceived by anything plaintiff said touching the nature of the 
obligation which the company would assume to him in consideration of 
the note given. 


(For other cases, see Insurance, Dec. Dig. § 187[2].) 


6 INSURANCE — NOTE FOR PREMIUM — MISREPRESENTA- 
TIONS-—JUSTIFICATION IN RELIANCE. 


It was no defense to note for first premium on life insurance policy 
that agent stated that all money paid in might be drawn out at any time 
with 6 per cent. interest, the insured not being justified in relying on so 
unreasonable a statement. 


(For other cases, see Insurance, Dec. Dig. § 187[2].) 


7. INSURANCE—-NOTE FOR PREMIUM—COLLATERAL AGREE- 
MENT—SUFFICIENCY OF EVIDENCE. 


In an action on a note given for the first premium on an endowment 
life policy, defended on the ground that plaintiff agreed defendant should 
have three months to consult another policy holder to ascertain the truth 
of representations and the judgment of such other policy holder as to 
the character of the investment, evidence held insufficient to show any 
such agreement. 


(For other cases, see Insurance, Dec. Dig. § 188[2] ) 


8. INSURANCE—NOTE FOR PREMIUM—COLLATERAL AGREE- 
MENT—BURDEN OF PROOF. 


In an action on a note given for the first premium on an endowment 
life policy, defended on the ground there had been a collateral agree- 
ment that defendant should have three months in which to consult another 
policy holder, the burden was on defendant to show that such an agree- 
ment was made by him with plaintiff substantially as alleged. 


(For other cases, see Insurance, Dec. Dig. § 188[2] ) 


Appeal from District Court, Cedar County; John T. Moffitt, Judge. 

Action on a promissory note. Defendant admits the execution and 
delivery of the note and pleads: (1) That the note was obtained by 
fraudulent representation; (2) that the note was not to become oper- 
ative as a binding contract until after defendant had an opportunity to 
investigate the truth of the representations made, and whether or not the 
matters for which the note was given would constitute a good investment. 
Verdict and judgment for the defendant in the court below, with costs. 
Plaintiff appeals. Reversed. 


Luberger & Lenihan, of Cedar Rapids, and C. J. Lynch, of Mechanics- 
ville, for appellant. 
C. O Boling and J. C France, both of Tipton, for appellee 
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PYLE v. NATIONAL LIFE ASS’N OF DES MOINES. (No. 32702.)* 
(Supreme Court of Iowa.) 


1. INSURANCE—CREATION OF SURPLUS FUND—SUIT TO 
CANCEL AMENDMENTS—BURDEN OF PROOF. 


Plaintiff, a policy holder in defendant mutual life assessment com- 
pany, suing in equity to cancel an amendment to articles of incorpora- 
tion adopted by the membership creating a surplus fund out of interest 
accruing on the reserve fund, and authorizing payment of taxes, etc., 
from surplus fund, had the burden of negativing the association’s power 
to do so. 


(For other cases, see Insurance, Dec. Dig. § 54.) 


2. INSURANCE——LIFE INSURANCE—CREATION OF SURPLUS 
FUND FOR PAYMENT OF TAXES—POWER OF AMEND- 
MENT. 


A mutual life assessment company whose articles of incorporation 
provided for maintenance of a reserve fund, a surplus and emergency 
fund intended as source of payment of losses after exhaustion of benefit 
fund, and other funds, had power to adopt an amendment creating a new 
surplus fund out of interest accruing upon reserve fund, and authorizing 
payment of taxes and state fees, in effect preferred liens, out of surplus 
fund, in view of its articles providing full power of future amendment, 
and Code, § 1821, permitting payment of taxes-from any surplus or emer- 
gency fund. 


(For other cases, see Insurance Dec. Dig. § 54.) - 


Appeal from District Court, Polk County; Lawrence De Graff, Judge. 
Suit in equity to cancel certain amendments to the articles of incor- 
poration adopted by the membership of the defendant company. Upon 
— — the district court dismissed the petition. The plaintiff appeals. 
rmed. 


A. D. Pugh, of Des Moines, for appellant. 
Sidney J. Dillon and Jas. P. Hewitt, both of Des Moines, for appellee. 


*Decision rendered, July 2, 1919. 172 N. W. Rep. 944. 


DOLNAK v. SONS AND DAUGHTERS OF JUSTICE et At. 
.)* 


(No. 22013.) 


(Supreme Court of Kansas.) 


1. INSURANCE—FRATERNAL BENEFIT SOCIETY—ACTION ON 

CERTIFICATE—DEMURRER TO EVIDENCE. 

In an action against a fraternal beneficiary society upon a certificate 
payable upon the death of the holder, the defense interposed was that the 
beneficiary had accepted a payment of a part of the amount named in 
full satisfaction of his claim. The plaintiff in: reply alleged that the 


‘Decision rendered, June 7, 1919. 181 Pac. Rep. 545. Syllabus by the 
Court. 
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settlement was induced by fraud. On the trial of this issue the plain- 
tiff’s evidence showed that the society had refused payment of the full 
amount under a claim on its part that it could show that he was not a 
relative of the person to whom the certificate had been issued, although 
describede therein as her nephew, and that he had been instrumental in 
her death; that he knowingly accepted the less amount in full satisfaction 
of his demand, and was induced thereto in part by the consideration that 
if he was compelled to bring suit delay and expense would result. Held, 
that a demurrer to the evidence was properly sustained, there being noth- 
ing to show fraud or mistake. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


Appeal from District Court, Wyandotte County. 

Action by Vinka Dolank against the Sons and Daughters of Justice, 
A. V. Lodge, as National President of the Sons and Daughters of Jus- 
tice, A, V. Lodge, and Henry C. Myers. Demurrer to plaintiff's evi- 
dence sustained, and he appeals. Affirmed. 


Ward & Glandon and David F. Carson, all of Kansas City, for ap- 
pellant. 
J. B. Tomlinson, of Independence, for appellees. 


MILLIKEN v. HANER et At. (two cases).* 
(Court of Appeals of Kentucky.) 


1. INSURANCE--LIFE INSURANCE—VALIDITY OF ASSIGN- 
MENT—PUBLIC POLICY. . 


Assignment of life policy to assignee having no insurable interest 
in life to insured is void, being against public policy. 


(For other cases, see Insurance, Dec. Dig. § 121.) 


Appeal from Circuit Court, Simpson County. 

Separate suits by J. H. Haner against John J. Milliken and the 
Metropolitan Life Insurance Company, and by J. H. Haner against John 
J. Milliken and the Equitable Life Insurance Company From the judg- 
ment rendered, the first-named defendant appeals, and plaintiff cross- 
appeals. Judgment on original appeal affirmed, but reversed on cross- 
appeal, with directions. 


C. B. Moore, of Franklin, for appellant. 
George C. Harris and Whitesides & Bradshaw, all of Franklin, for 
appellees. 


*Decision rendered, June 13, 1919. 212 S. W. Rep 605. 
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ROBERTS et at, vy. AMERICAN NAT. ASSUR. CO. (No. 13092.)* 


(Kansas City Court of Appeals. Missouri) 
3 


2. INSURANCE—ACTION ON LIFE INSURANCE POLICY—AC- 
CRUAL OF CAUSE OF ACTION—VENUE. 
A cause of action on a life insurance policy, for the purpose of de- 
termining venue, accrues at the place where the insured dies. 
(For other cases, see Insurance, Dec. Dig. § 618.) 


Appeal from Circuit Court, Schuyler County; N. M. Pettingill, 
Judge. 

Action by E. H. Roberts, administrator of the estate of Ralph G. 
Smith, and others against the American National Assurance Company. 
From Judgment for plaintiffs, defendant appeals. Reversed. 


Jones, Hocker, Sullivan & Angert and James C. Jones, Jr., all of 
St. Louis, and Campbell & Ellison of Kirksville, for appellant 
Higbee & Mills, of Lancaster, for respondents. 


*Decision rendered, Jan. 27, 1919. 212 S. W. Rep 390. 


a 


WINGO v. NEW YORK LIFE INS. CO—MAXWELL v. SAME. 
(No. 53.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—LIFE INSURANCE—FALSE REPRESENTATION 

IN APPLICATION—EVIDENCE—QUESTION FOR JURY. 

In suit on life policy involving issue whether insured in his applica- 
tion for insurance had knowingly made false representation that he had 
not suffered from any disease of the lungs, and had not been treated 
by a physician for any such disease, case he.d for the jury. 

(For other cases, see Insurance, Dec Dig.-§ 668[7].) 


2. INSURANCE — LIFE INSURANCE—FRAUD — GOOD CHAR- 
ACTER OF INSURED. 
In action on life policy, the jury could take into consideration the 
evidence of good character of insured, in determining the allegation of 
fraud and deceit alleged by defendant to have been practiced by insured. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal from Circuit Court, Spartanburg County; Rice, Judge. 

Action by Annie L. Wingo against the New York Life Insurance 
Company, and by Augustus L Maxwell against the same defendant. The 
cases were tried together by consent. Judgment for defendant, and plain- 
tiffs appeal. Reversed, and new trial granted. 


99 S. E. Rep. 436. 
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Nicholls & Nicholls and John Gray Evans, all of Spartanburg, for ap- 
pellants. 

James H. McIntosh, of New York City, and Thomas & Lumpkin, of 
Columbia, S. C., for respondent. 


MERCHANTS’ LIFE INS. CO. v. GRISWOLD. (No. 6007.)* 
(Court of Civil Appeals of Texas.) 


4. INSURANCE—EMPLOYMENT CONTRACT—BREACH — LIA- 
BILITY FOR DAMAGES. 


Where the agent for life insurance company bound himself to en- 
gage in no other business during the life of his contract, traveled over 
his territory and spent both time and money in establishing agencies, 
which both parties contemplated would be done, and company did not 
quit doing business as provided in contract, but voluntarily amended its 
charter so that it could not thereafter continue the business under the 
contract of writing insurance on the assessment plan, and there could be 
no renewals or commissions thereon, it terminated the agency, and the 
company was liable for damages for breach. 


(For other cases, see Insurance, Dec. Dig. § 85 ) 


8. INSURANCE—EMPLOYMENT CONTRACTS — CONSIDERA- 
TION FOR OPTION AGREEMENT—ESTABLISHMENT OF 
AGENCIES. 


The time and money expended by a life insurance agent in estab- 
lishing agencies, being contemplated by the parties, constitutes a suffi- 
cient consideration for the agent’s option to terminate the employment 
contract upon 90 days’ notice. 


(For other cases, see Insurance, Dec. Dig. § 73.) 


9. INSURANCE — EMPLOYMENT CONTRACT — BREACH— 
CHANGE OF BUSINESS—OFFER OF RE-EMPLOYMENT. 


In an action against an insurance company for breach of any agency 
contract to write insurance on the assessment plan, by ceasing to write 
such insurance an offer to the agent of a contract to write on the level 
premium plan, is material only in so far as it tends to reduce the amount 
of recovery by showing what he could have earned during the life of his 
contract and after its breach. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


10. INSURANCE—EMPLOYMENT CONTRACT—OFFER OF RE- 
EMPLOYMENT OF INFERIOR QUALITY—DUTY TO AC- 
CEPT. 


Where an insurance agent was under contract to sell insurance on 
the assessment plan, and the contract was breached by the company ceas- 
ing to sell such insurance and adopting the’ level premjum plan, the agent 
was under no obligation to accept employment of an inferior quality un- 
der the latter plan until he had tried to obtain other satisfactory em- 
ployment. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


*Decision, rendered, April 23, 1919 Rehearing denied June 4, 1919. 
212 S. W. Rep. 807. 


Vol. LIV—19. 
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ll. INSURANCE—EMPLOYMENT CONTRACT—BREACH — NEW 
AGENCY CONTRACT—REFUSAL OF WORK—BAD FAITH 
OF AGENT--QUESTION FOR JURY. 


In an action by an agent against insurance company for breach of 
an employment contract, whether the employee agreed to work for em- 
ployer as agent under its new plan of insurance with inferior contract, 
and the company annulled the contract on account of agent’s bad faith 
in going to work for another company, was an issue of fact for the jury, 
under the pleadings and evidence, which was sufficient to sustain a find- 
ing upon the issue for plaintiff 

(For other cases, see Insurance, Dec. Dig. § 85.) 


16. INSURANCE—BREACH OF. EMPLOYMENT CONTRACT— 
LIABILITY FOR DAMAGES—REASONABLY RESULTING 
DAMAGES. 


Where an insurance company breached its contract with its agent 
by ceasing to write the kind of insurance embraced in the employment 
agreement, it became liable to him for all damages reasonably resulting 
from such breach. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


18. INSURANCE—EMPLOYMENT CONTRACT BY INSURANCE 
COM PANY—BREACH—RENEWALS—PREMATURE ACTION. 


Where an insurance company breached its contract with an agent 
both as to commissions on assessment policies that might have been 
written, and as to renewals thereof which would otherwise have accrued. 
the agent’s suit for damages was properly brought for the breach, al- 
though before the stipulated termination of the contract, and it was not 
error to submit that the company was indebted to the agent on renewal 
contracts 


(For other cases, see Insurance, Dec. Dig. § 85.) 


2. INSURANCE—BREACH OF EMPLOYMENT CONTRACT— 
DAMAGES BASED UPON INSURANCE COMMISSIONS— 
EVIDENCE TO SUPPORT VERDICT. 


In an action by an insurance agent against the company for breach 
of an employment contract, where the amount of damages depended 
largely upon the number of policies written and which would have been 
written, and which would not have lapsed during the period of his con- 
tract, which amount in no case could have been reduced to a certainty, 
and which might have been most satisfactorily shown by experts, evidence 
held such that the jury’s verdict for plaintiff cannot be said to be un- 
supported. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


Error from District Court, McLennan County; H. M. Richey, Spe- 
cial Judge. 

Action by S. M. Griswold against Merchants’ Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Judgment 
affirmed \ 


Locke & Locke, of Dallas, for plaintiff in error. 
S. J. T. Smith, Alva Bryan, and J. N. Gallagher, all of Waco, for 
defendant in error. 
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FIRE, TORNADO, ETC. 


UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA. 


PENNSYLVANIA CO. FOR INSURANCE ON LIVES AND GRANT- 
ING ANNUITIES 


v. 
AACHEN & MUNICH FIRE INS. CO. (No. 5700.)* 


1. INSURANCE—MORTGAGEE CLAUSE—FAILURE OF INSURED 
TO FULLY INSURE. 


Provision of mortgagee clause that the insurance as to the interest 
of the mortgagee shall not be invalidated by any act or neglect of the 
mortgagor or owner does not protect the mortgagee against neglect of 
duty with which the insurer has no concern, or which does not invalidate 
the policy, and cannot be construed to relieve the mortgagee of the 
effect of insured’s failure, in the first instance, to insure the property 
to its full value, so that, where fire policy provided insurer should be lia- 
ble for no greater proportion of loss than amount insured bore to 100 per 
cent. of actual cash value of property when loss should happen, assignee 
of mortgage, to whom, by addition to policy, loss was made payable, as 
its interest might appear, could recover from insurer, for a loss, such 
proportion only. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE--FIRE INSURANCE—PROOF OF LOSS—NEG- 

LECT OF MORTGAGOR. 

Failure of, insured to make proof of loss under fire policy within 60 
days after fire was neglect not invalidating insurance as to mortgagee or 
its assignee, an addition to the policy providing that insurance as to in- 
terest of mortgagee should not be invalidated by any act or neglect of 
mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—AS- 

SIGNEE OF MORTGAGE. 

Where fire policy provided proof of loss might be furnished by mort- 
gagee of premises within 60 days after failure on part of insured, who 
also had 60 days to make proof, and insured, not making proof within 
60 days allowed, did so at end of 80 days, assignee of mortgage could 
take advantage of such furnishing of proof of. loss, and was not fre- 
quired to do so himself as a condition to holding the insurer. 


(For other cases, see Insurance, Dec. Dig. § 537.) 
4. INSURANCE—FIRE INSURANCE—REFUSAL TO HAVE LOSS 
APPRAISED—NEGLECT OF MORTGAGOR 


Failure or refusal of owner and mortgagor of premises insured 
against fire to proceed with appraisal of loss as provided by policy, which, 
by an addition, also provided insurance as to interest of mortgagee 


*Decision rendered, April 14, 1919. 257 Fed Rep. 189. 
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should not be invalidated by any act or neglect of mortgagor or owner, 
was not an act or neglect invalidating policy as to mortgagee or its as- 
signee. 

(For other cases, see Insurance, Dec. Dig. § 578.) 


5. INSURANCE—FIRE INSURANCE—WAIVER OF APPRAISAL. 


If a fire insurer desired to hold the mortgagee of the premises or its 
assignee to an appraisement clause in the policy, it was entitled to do so 
by written demand; but, no such demand having been made, the ap- 
praisement must be held to have been waived against the mortgagee or 
its assignee. 

(For other cases, see Insurance, Dec. Dig. § 568, 576[1].) 


6 INSURANCE—FIRE INSURANCE—RIGHT OF SUBROGATION. 


Under the subrogation clause of a fire policy, the insurer is not enti- 
tled to an assignment of the mortgage on the property, held by an 
assignee, where it has neither tendered nor paid any amount to the as- 
signee of the mortgage. . 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


At Law. Action by the Pennsylvania Company for Insurance on 
Lives and Granting Annuities, trustee for M. Lilly Beale under the 
will of Clement B. Grubb, deceased, against the Aachen & Munich Fire 
Insurance Company. On rule for judgment for want of sufficient affidavit 
of defense. Rule made absolute. 


Stern & Wolf, of Philadelphia, Pa, for plaintiff. 
Horace M. Schell, of Philadelphia, Pa., for defendant. 


Tuomrson, D. J. The plaintiff sues upon a policy of fire 
insurance issued by the defendant to Hortense L. Becker for $3,500. 
The plaintiff was the holder by assignment of a mortgage for $4,000 upon 
the premises, and the policy was transferred to it on September 19, 1917, 
at which date there was added to the policy what is known as the stand- 
ard mortgagee clause, which provided that the loss be payable to the plain- 
tiff “as assignee of mortgagee, as interest may appear, and this insurance, 
as to the interest of the mortgagee only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described 
property.” 

On October 17, 1917, the insured premises were damaged by fire 
to an amount admitted by the affidavit of defense to be $3,425. Proof 
of loss, as provided by the policy, was not filed by the insured within 
60 days from the date of the fire, viz., by December 15, 1917, but proof 
of loss in proper form by the assured, Hortense L. Becker was filed with 
the defendant on January 5, 1918. 

The affidavit of defense sets up the following defenses: 

(1) That the policy contains what is known‘as the “100 per cent.” 
ingurance clause, by which it is “made a condition of this contract that 
this company shall be liable for no greater proportion of any loss than 
the amount hereby insured bears to 100 per cent. of the actual cash value 
of the property described herein at the time when such loss shall hap- 
pen.” 


The defendant avers that the actual cash value of the property at 
the time of the fire was the sum of $12,000, that the loss did not ex- 
ceed the sum of $3,425, and that therefore the total amount for which 
the defendant would be liable, if liable at all, would not exceed 7/24 
of the actual loss, or $990.07. 

(2) That the defendant is not liable, because Hortense L. Becker, 
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the insured, did not, in accordance with the terms of the policy, fur- 
nish a proof of loss within 60 days after the date of tMe fire; that as 
to the mortgagee the policy contained the following clause: 

“Upon failure of the insured to render proof of loss, such mortgagee 
shall, as if named as insured hereunder, but within 60 days after such 
failure, render proof of loss, and shall be subject to the provisions hereof 
as to appraisal and time of payment and of bringing suit.” 


The defendant denies that the notice required by the policy of in- 
surance was given to defendant, and hence the defendant is not liable. 

(3) In a supplemental affidavit of defense, the defendant avers that 
it is not liable because the plaintiff failed to comply with the clause of 
the policy which is as follows: 


“Appraisal—In case the insured and this comany shall fail to agree 
as to the amounts of loss or damage, each shall, on the written demand 
of either, select a competent and disinterested appraiser. The appraisers 
shall first select a competent and disinterested umpire, and, failing for 15 
days to agree upon such umpiré, then, on request of the insured or this 
company, such umpire shall be selected by a judge of a court of record 
in the county in which the property insured is located. The appraisers 
shall then appraise the loss and damage, stating separately sound value 
and loss or damage to each item, and, failing to agree, shall submit their 
differences only to the umpire. An award in writing so itemized, of any 
two, when filed with this company, shall determine the amount of sound 
value and loss or damage. Each appraiser shall be paid by the party 
selecting him, and the expenses of appraisal and umpire shall be paid by 
the parties equally.” 


The defengant avers that it demanded an appraisement, and an ap- 
praisement agreement was duly entered into between Hortense L. Becker, 
the insured, and the defendant; that an appraiser was appointed on behalf 
of the assured; that the appraiser appointed by the assured declined to 
accept as umpire any persons suggested by the appraiser appointed by the 
defendant; that the defendant thereupon presented its petition to the 
court of common pleas of Philadelphia county for the appointment of an 
umpire, and that thereupon the court appointed an umpire in the said 
matter, whereupon the appraiser appointed by the assured withdrew from 
the appraisal, and no appraisal has ever been made, and, as a con- 
sequence thereof, this suit is prematurely brought and the defendant is not 
liable. 

As to the first defense, it is contended by the plaintiff that the fail- 
ure to cause the property to be insured to its alleged full value of $12,- 
000 is expressly excepted as a defense against the mortgagee by the 
provisions of the mortgagee clause that the insurance as to the interest 
of the mortagagee shall not be invalidated by any act or neglect of the 
mortgagor or owner. 

The plaintiff relies upon a line of cases interpreting the standard 
mortgagee clause in fixing the liability of the insurer, as compared with 
“the old indorsement which made the mortgagee a simple appointee of 
the mortgagor, and put his indemnity at the risk of every act or neglect 
_ of the mortgagor that would avoid the original policy in his hands.” 
Syndicate Insurance Co. v. Bohn, 65 Fed. 165, 12 C. C. A. 531, 27 L. 
R. A. 614 (C. C. A. 8th Circuit). In that case Judge Sanborn ,in de- 
livering the opinion of the court, said: 


“Our conclusion is that the effect of the union mortgage clause, when 
attached to a policy of insurance running to the mortgagor, is to make a 
new and separate contract between the mortgagee and the insurance com- 
pany, and to effect. a separate insurance of the interest of the mortgagee 
dependent for its validity solely upon the course of action of the insurance 
company and the mortgagee, and unaffected by any act or neglect of the 
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mortgagor, of which the mortgagee is ignorant, whether such act or 
neglect was ddéhe or committed prior or subsequent to the issue of the 
mortgagee clause.” 


In that case the mortgagee was held entitled to recover, even though 
the insured was not the sole and unconditional owner of the property 
when the policy was issued. 

In the cases of Eddy v. L. A. Corporation, 143 N. Y. 311, 38 N. E. 
307, 25 L. R. A. 686, Heilbrunn v. German Alliance Insurance Co., 140 
App. Div. 557, 125 N. Y. Supp. 374 (affirmed 202 N. Y. 610, 95 N. E. 823), 
and Reed v. Fireman’s Insurance Co., 81 N. J. Law, 523, 80 Atl. 462, 35 
L. R. A. (N. S.) 343, acis or neglect of the insured were held not to in- 
validate the insurance as to the interest of the mortgagee. 

In the Eddy Case is was held that the mortgagee was not affected by 
the fact that the insured, without permission of the company, had taken 
out additional insurance, the effect of which, as to the insured, was that 
the company was liable only pro rata with the other insurers. 

In the Reed Case, it was held that the mortgagee was not affected by 
the failure of the insured to furnish proofs of loss or to submit to an 
appraisement. 

In the Heilbrunn Case, it was held that the mortgagee need not al- 
lege that proofs of loss were furnished. 

Those decisions were all based upon the ground stated by Judge 
Sanborn, that, under the standard mortgagee clause, a new and separate 
contract is made -between the insurance company and the mortgagee, and 
that the interest of the owner and of the mortgagee are regarded as 
distinct subjects of insurance 

The plaintiff also cites Pennsylvania cases. gJn Southern Building & 
Loan Association v. Pennsylvania Fire Insurance Co., 23,Pa. Super. Ct. 
88, a change of ownership of which the mortgagee was not shown to have 
had notice, although it invalidated the policy as to the insured, was held 
not to affect the mortgagee’s right to recover. 

In Ebensburg Building & Loan Association v. Westchester Fire In- 
surance Co., 28 Pa. Super. Ct. 341, it was held that a payment of the 
amount of loss to the insured did not release the insurance company from 
liability to the mortgagee. 

In Knights of Joseph Building & Loan Association v. Mechanics’ Fire 
Insurance Co., 66 Pa. Super. Ct. 90, it was held that, while a change of 
ownership of the insured property invalidated the policy as to the insured, 
the liability to the mortgagee was not thereby affected. 

The precise question now raised does not appear to have been hereto- 
fore decided. The line of cases of which those cited are examples is 
based upon some act or neglect which would invalidate the insurance as 
to the insured. The mortgagee clause provides that the loss or damage, 
if any, under this policy, shall be paid to the mortgagee, and, while it 
creates a new contract between the mortgagee and the insurance company, 
distinct from the contract between the insured and the company, in so 
far as in the mortgagee clause provided, it must be construed with 
reference to the terms as to the amount of loss recoverable agreed to in 
the ony under which the loss or damage made payable to the mortgagee 
arises. The policy was an existing contract between the insured and the 
insurer when the interest of the mortgagee arose. If, at the time the 
mortgagee’s interest accrued, other insurance upon the property had been 
in effect, and the mortgagor or owner had neglected to keep alive that 
insurance thereafter, the question would be presented whether that was 
neglect, within the terms of the mortgagee clause, which would prevent the 
application of the 100 per cent insurance clause as against the interest of 
the mortgagee. But it is not claimed that the property was at that time in- 
sured to its full value, or that any other insurance had been placed upon 
it. As I construe the mortgagee clause, it protects the interest of the 
mortgagee from being invalidated by any act which, as between the in- 
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surance company and the mortgagor, or owner, the latter could do with- 
out invalidating the insurance, or from any neglect to do anything he 
should do to keep the insurance valid. Failure to carry other insurance 
does not invalidate the insurance, but the amount of insurance carried in 
proportion to the value of the property fixes the proportion of the loss 
recoverable. There was no agreement or duty which, as between the 
insurer and the insured, required the insured to place other insurance upon 
the property. If failure to do so was neglect, it was neglect of a duty to 
the mortgagee, and must have arisen under the terms of the mortgage. 
The mortgagee clause was never intended to protect the mortgagee 
against neglect of a duty with which the insurance company had no 
concern. 


The loss for which the company made itself liable under the mort- 
gagee clause, as a new contract, was the loss arising under the policy to 
the owner, upon her property therein described, and that loss became 
payable to the mortgagee under the conditions named in the mortgagee 
clause, and it is liable to the mortgagee for no greater amount than its 
liability to the owner or mortgagor under the terms of the 100 per cent 
clause. If this were not so, and the insurance were upon the mortgagee’s 
interest, irrespective of the owner’s property, then the mortgagee could 
recover only to the extent of its loss, and it would be incumbent upon it to 
prove its loss. It does not follow, because the loss of the owner of 
property of the value of $12,000 is $3,450, that the mortgagee has suffered 
any loss at all, for it still has its lien against the damaged property 
covered by its mortgage, and non constat that the remaining value of the 
property is not sufficient to pay the mortgage debt. The éffect of the 
plaintiff’s contention would indirectly be to relieve the owner of payment 
of the mortgage debt to the extent of the entire damage to her property, 
and thus give her an advantage to which she is not entitled under the 
policy. , 

[1] It is concluded that the defendant is liable only in that propor- 
tion of the loss which the amount insured bears to the total value of the 
property as fixed by the company’s liability to the insured at the time the 
mortgagee clause went into effect. 


[2,3] The question whether there is any liability on the part of the de- 
fendant depends upon the other two defenses. The failure of the insured 
to make proof of loss within 60 days after the fire is without contradiction 
a neglect which does not invalidate the insurance as to the mortgagee. As 
to the mortgagee, the policy provides that proof may be furnished by it 
within 60 days after such failure on the part of the insured. Tle mort- 
gugee, therefore, under the strict terms of the policy, had 120 days in 
which to make proof of loss. At the end of 80 days the insured made 
proof of loss in proper form. It is difficult to understand what more the 
defendant can reasonably demand. The object of the proof of loss is to 
give such notice to the insurer as will enable it to promptly make a survey 
of the insured property, determine the amount of the loss, determine 
whether it will restore the property, and otherwise protect itself in the 
premises. While the policy requires that the “mortgagee shall, as if named 
as insured hereunder.” render a proof of loss, it would be a hard and tech- 
nical rule indeed which forbade it to take advantage of the proof of loss 
made by the insured within the time allowed to the mortgagee, when that 
proof was of equal value to the insurer as though made by the mortgagee. 
That such proof may be taken advantage of by the mortgagee is held in 
Germania Fire Insurance Co. v. Bally (Airz.) 173 Pac. 1052, and is in ac- 
cord with sound policy and in harmony with the provisions of Act June 27, 
1883 (P. L. 165). See Stainer v. Insurance Co., 13 Pa. Super. Ct. 25. It is 
held, therefore, that as to the mortgagee the proof of loss was made in 
time, and that it is entitled to avail itself of the proof made by the owner. 

[4,5] Upon the question of appraisement, the failure or refusal of the 
owner to proceed with the appraisal is clearly an act of neglect which does 
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not invalidate the policy as to the mortgagee. If the company desired to 
hold the mortgagee to the appraisement clause, it was entitled to do so, if it 
made written demand upon the mortgagee. No such demand having been 
made, it must be held to have been waived as against the mortgagee, and 
the failure of the insured to proceed with the appraisal does not, in my 
opinion, affect the company’s liability to the mortgagee. 

[6] The defendant is not entitled to an assignment of the mortgage 
under the subrogation clause, because it has neither tendered nor paid any 
amount to the plaintiff. See Ebensburg Building & Loan Association v. 
Westchester Fire Insurance Co., 28 Pa. Super. Ct. 341; O’Neill v. Franklin 
Fire Insurance Co., 159 App. Div. 313, 145 N. Y. Supp. 432. 

Rule absolute for $990.07, with interest from March 7, 1918. 


COURT OF CHANCERY OF NEW JERSEY. 


DENNIS et At, 
v. 
STANDARD FIRE INS. CO. (No. 45/538.)* 






1, INSURANCE — FIRE INSURANCE — ARBITRATION — RIGHTS 

AND DUTIES OF APPRAISERS. 

The appraisers appointed by an insurer and the insured to determine 
amount of loss are supposed and expected in a restricted sense to rep- 
resent the parties appointing them, and within reasonable limits to see that 
no legitimate consideration favorable to the parties appointing them is 
overlooked by the other appraisers. 


(For other cases, see Insurance, Dec. Dig. § 572°) 


2. INSURANCE—FIRE INSURANCE—ARBITRATION. 

Where an umpire or arbitrator exceeds his authority, the effect of 
his act is the same whether it is done consciously or by mistake, as in 
either case his award is void. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


3. INSURANCE — FIRE INSURANCE — ARBITRATION — RIGHTS 

AND DUTIES OF “UMPIRE.” 

Under agreement submitting to appraisers the sound value of prop- 
erty and amount of loss under a fire the function of the umpire who was 
to act in matters of difference only was not to coincide with one or the 
other of the appraisers, but in matters of difference he became a third 
appraiser, not bound to confine himself within limits of appraisers’ esti- 
mates; an “umpire,” strictly speaking, making his award independently of 
that of the arbitrators. 

(For other cases, see Insurance, Dec. Dig. § 572.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Umpire.) 


4, INSURANCE—FIRE INSURANCE—ARBITRATION—DUTY OF 
UMPIRE. 


Where appraisers appointed under terms of fire policy to appraise 


* Decision rendered, May 5, 1919. 107 Atl. Rep. 161. 
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sound value of property and amount of loss agreed that sound value of 
a stock of circulars which were totally lost was $25, the umpire, appointed 
to decide on matters of difference only, had no authority to pass upon the 
sound value as to which there was no difference, but his duty was to 
appraise the loss only, and his refusal so to do was legal misconduct. 


(For other cases, see Insurance, Dec. Dig. § 572.) 


5. INSURANCE — FIRE INSURANCE — SUIT TO SET ASIDE 
AWARD. 


The umpire’s refusal to appraise the loss as to an item submitted, 
amounting to legal.misconduct, was no ground for vitiating the award 
under a fire policy as a whole, and complainant, insured, should be relieved 
only to the extent of injury, and, instead of sending the award back for 
perfunctory correction, the court would make the adjustment by increasing 
award to amount of injury. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Bill by Albert G Dennis and Orrin E. Runyon against the Standard 
Fire Insurance Company. Bill to be dismissed upon tender to com- 
plainants, and refusal upon payment into court of amount of award, plus 
a certain sum, with interest and costs; otherwise award to be set aside. 


Schuyler M. Cady, of Elizabeth, for complainants. 
Raymond, Mountain & Marsh, of Newark, for defendant. 


Backes, V. C. This suit is to set aside an appraisment made under 
the provision of a fire insurance policy. The complainants operated a small 
printing plant in Newark, which was damaged by fire. They were insured 
for $3,000, and, being unable to agree with the insurance company upon the 
amount of loss, the dispute was submitted to appraisers, who appointed an 
umpire “to decide upon matters of difference only, as provided for in the 
within agreement.” The articles of submission provided that the appraisers 
“shall together appraise and estimate the sound value of the below de- 
scribed property, and the amount of loss and damage thereon caused by 
the fire, which occurred on the 5th of November, 1917, provided that the 
said appraisers shall first select a competent and disinterested umpire, who 
shall act with them in matters of difference only. The award of said 
appraisers and umpire (if the umpire be called upon to act) or any two of 
them, made in writing, in accordance with this agreement, shall determine 
the amount of said sound value, and of said loss and damage, as provided 
by the policy or policies of said company or companies.” The complainants 
submitted to the appraisers a list of 147 articles claimed to have been 
damaged or destroyed. The appraisers agreed upon the sound value, ex- 
cept as to one item, at $3,075.05. Upon the loss they agreed as to 42, and 
disagreed as to the remaining 105 items; and then they called # the um- 
pire, to whom they submitted their differences. The three worked together 
in an effort to reach an agrement, but without success. The umpire and 
the appraiser selected by the company apraised the loss at $931.38, and 
signed the award. The complainants’ appraiser declined to sign it. The 
complainants claim to have suffered a loss of $1,709.17, and seek to set 
aside the award on the ground of alleged misconduct on the part of the 
umpire, in that he estimated the loss upon 17 articles at figures lower than 
those reached by either of the appraisers, and that he disregarded the 
sound value of one item agreed upon by the appraisers. The bill alleges 
more than technical misconduct. It charges that the company’s appraiser 
was not impartial, that he and the umpire, debauched by bribery, conspired 
to defraud the complainants, and that, moved by illict considerations, the 
umpire violated his duty in the two instances just adverted to. The al- 
leged corrupt practices of the insurance company, its appraiser and the 
umpire, are ambiguously and insidiously averred, and are calculated to 
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give the impression that the award as a whole is tainted with, and the 
product of, fraud; but upon a careful reading it will be seen that the in- 
temperate and extravagant language charges no more than that the umpire 
was fraudulently and corruptly induced to misconduct himself in respect 
to the two things complained of. If the pleader intended that the charges 
should have a broader reach he has failed. However, upon this aspect 
of the case, and in justice to the gentlemen whose characters have been so 
unjustifiably assailed, it ought to be stated that the allegations find no 
support whatever in the testimony, and that they were abandoned, as un- 
founded, by the complainants’ counsel at the conclusion of the hearing. 
There is not a jot of evidence of unbecoming conduct upon the part of 
either the appraisers or the umpire to excite the slightest suspicion that 
any of them approached their task with ulterior motives, and the impres- 
sion made on the mind by the testimony is that the three gave careful 
consideration to the conflicting claims of the parties, and conscientiously 
reached their verdicts. 

[1] It was hardly to be expected that the appraisers would agree in 
all matters. They were partisans, within bounds, but were nevertheless 
unbiased and unprejudiced and disinterested within the meaning of the 
contract of insurance. Their attitude was that approved of by Vice 
Chancellor Pitney in American Central Insurance Co. v. Landau, 62 N. 
J. Eq. 93, 49 Atl. 745, where he said that— 

“The appraiser chosen by each party is supposed and expected, in a 
restricted sense, to represent the party appointing him, and within rea- 
sonable limits to see to it that no legitimate consideration favorable to 
the party so appointing him is overlooked by the other appraiser.” 

[2] The umpire, like the appraisers, is a business man of excellent 
character and standing, and was peculiarly qualified, by long experience 
in the printing trade, to pass judgment upon the value of the articles sub- 
mitted. The elimination of the charges of fraud does not, however, end 
the complainants’ case. The question still is, Was the umpire guilty of 
misconduct in appraising the loss on the 17 itéms at figures beyond the 
limits fixed by the appraisers, and in discarding the estimates of the ap- 
praisers as to the sound value of one of the articles? To this proposition 
counsel addressed themselves in their arguments and briefs. “In the legal 
idea of misconduct, an evil intention is not a necessary ingredient.” Sul- 
livan v. Frink & Co., 3 Iowa, 66. Where an umpire or arbitrator exceeds 
his authority, the effect of his act is the same whether it was done con- 
sciously or by mistake, as in either case his award is void. Royse’s Adm’r 
v. McCall, 5 Bush (Ky.) 695. 

[3] The position taken by the complainants is, and they contend, 
that, as the umpire was to act “in matters of difference only,” his function 
was to coincide with one or the other of the appraisers or to somehow 
warp his judgment between the high and low figures that marked their 
differences. The position is not sound. The manner in which the um- 
pire was¢to make his appraisal is not thus circumscribed or restricted by 
the submission agreement. Its limitation goes to his jurisdiction, and not 
to the method of its exercise. Harmony between the appraisers excludes 
his participation in the appraisal. When they have “matters of difference” 
he automatically becomes qualified to sit in judgment. He is called an 
umpire, but, strictly speaking, he is not. An umpire makes his award 
independent of that of the arbitrators. Daniel v. Daniel, 6 Dana (Ky.) 
93; Underhill v. Van Cortlandt, 2 Johns. Ch. (N. Y.) 339; Ingraham v. 
Whitmore, 75 Ill, 25. Here the umpire is required to act with the ap- 
praisers in matters of difference. He is a third appraiser. The three are 
to collaborate, each using and contributing his own good judgment. If 
they disagree there is a mistrial; if the three are of one mind, or if any 
two of them are in accord as to sound value and loss, the award is a 
finality. Manifestly, it would have been an abuse of authority had the 
umpire arbitrarily confined himself within the limits of the appraisers’ 
estimates. In Kirkham v. German-American Insurance Co., 92 Kan. 941, 
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141 Pac. 1012, the umpire stiplated that he would confine his appraisal 
“between the limits fixed by the two appraisers.” In holding that the um- 
pire was guilty of a breach of his duty, and that the insured was not 
bound by the award, the court said: 

“It is suggested that as the agreement provided that the appraisers 
should submit to the umpire their ‘differences,’ it was entirely proper for 
him to confine his estimates within the limits fixed by them. We think, 
however, that ‘differences’ as here used means matters about which they 
were unable to agree, and that when he was called upon to fix a sum he 
acted as a juror, and was to exercise his own untrammeled judgment.” 

In Orient Insurance Co. v. Harmon (Tex. Civ. App.) 177 S. W. 192, 
the insured recovered on an award, and in affirming the judgment the 
appellate court, in disposing of the point here under discussion, said: 

“Concerning the proposition that the award is not binding upon ap- 
pellants because the ‘umpire did not determine the differences between the 
two appraisers, but disregarded their findings as to the amount of the loss 
and damage and made up an independent valuation of his own which, 
in certain items, was largely in excess of the amount of damage found 
by the highest estimate made by either of the appraisers, we think it may 
safely be said that in so acting the umpire did not exceed the authority 
conferred upon him. Neither the agreement to arbitrate nor the law made 
it his duty to adopt the findings of one or the other of the appraisers as to 
the amount of the loss and damage to items of property about which they 
differed, or to assess the amount thereof at some sum not to exceed the 
highest estimate placed upon any particular item by either, as seems to be 
the contention of appellants. On the contrary, we think the duty of the 
umpire under the terms of the arbitration agreement, or as imposed upon 
him by law, was to ascertain and determine, in the exercise of his best 
judgment, the actual amount of the loss and damage to any item of prop- 
erty about which the appraisers had disagreed, independent of the find- 
ings of the appraisers, or either of them.” 

In Bangor Savings Bank v. Niagara Fire Insurance Co., 85 Me. 68, 
26 Atl. 991, 20 L. R. A. 650, 35 Am. St. Rep. 341, the insured sought to set 
aside an award, claiming that “the umpire was to adjust difference only,” 
and that “umpire did not confine himself to the decision of questions of 
difference only.” The court approved the action of the umpire in calling 
in outside experts and adopting as his own judgment their estimates of 
damage as to the disputed items. See, also, Strome v. London Assurance 
Corp., 20 App. Div. 571, 47 N. Y. Supp. 481, affirmed 162 N. Y. 627, 57 
N. E. 1125; Broadway Insurance Co. v. Doying, 55 N. J. Law, 569, 27 
Atl. 927; American Central Insurance Co. v. Landau, supra. 

[4, 5] The sound value of item 56 of stock, consisting of 5,000 four- 
page circulars, was agreed upon by the appraisers at $25. It was a total 
loss. The umpire refused to appraise the loss, because the sound value 
had not been established to his-satisfaction by the production of the order 
ticket, his position being that in the absence of the order ticket the cir- 
culars were to be considered “dead” stock, and of no value. It was not 
within the province of the umpire to pass upon the sound value. As to 
this there was no matter of difference, and no submission. His duty was 
to appraise the loss only, and his refusal was legal misconduct. Collings 
Carriage Co, v. German-American Insurance Co., 86 N. J. Eq. 53, 97 Atl. 
726. This error of judgment is not, however, to be seized upon as a 
ground for vitiating the award as a whole. At least not in this court 
upon an appeal for equitable relief. In all other respects the appraisers 
and umpire acted strictly within their respective capacities, and with 
absolute fairness towards the parties. The complainants ought to be re- 
lieved, but only to the extent of the injury. The award could be sent 
back to the arbitrators for correction, as was done in the last case cited, 
but as the loss on the circulars was total and as their duty, consequently, 
would be merely perfunctory, the court can as well make the adjustment 
by increasing the amount. Upon tender to the complainants, and refusal, 





300 Insurance Law Journal, Vol. 54. [Sept., 1919. 


upon payment into the court of the amount of the award, plus $25 with 
interest and costs of suit, the bill will be dismissed. Otherwise the award 
will be set aside, with costs. 

There was another item, No. 17, consisting of nine summer rollers, 
upon which the appraisers fixed a sound value of $6.70 and $5.16, respec- 
tively ,and loss accordingly, concerning which there was much testimony 
and considerable discussion. The umpire regarded the rollers as obsolete 
and worthless, and refused to allow anything for sound value or loss. 
The matter of difference related primarily to the sound value, and one 
proper for the umpire to pass upon. The evidence is that the life of 
summer rollers is one season only, and as this had been spent during 
the summer preceding the fire, the umpire, it would seem, correctly de- 
cided\they had no value. 

It was said on the argument and asserted in the brief of complain- 
ants’ counsel that on a few minor articles, of little value, the umpire 
refused to allow for loss, although the appraisers had estimated some 
trifling damage. I have carefully gone over the items of the schedule, 
and find them all accounted for, but if there are any such instances where 
the appraisers have disagreed, it was entirely proper for the umpire to 
disregard their estimates, if in his honest opinion there was no loss. 


COURT OF APPEALS OF NEW YORK. 


STRUZEWSKI et at. 
v. 
FARMERS’ FIRE INS. CO. 


2. INSURANCE—FIRE INSURANCE—ORAL AGREEMENT TO 
INSURE. 
_ An agreement to insure against fire need not necessarily be in writ- 
ing. 
(For other cases, see Insurance, Dec Dig, § 131[1].) 


3. INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENT. 

Real estate broker, also agent under written appointment for a fire 
insurer, held unauthorized to make an oral contract, with a purchaser 
of realty through him, to forever renew a fire policy at the expiration 
of successive three-year periods 


(For other cases, see Insrance, Dec. Dig. § 145[2].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by John Struzewski and another against the Farmers’ Fire 
Insurance Company. From a judgment for plaintiffs, defendant appeal- 
ed to the Appellate Division, which affirmed (179 App. Div. 318, 166 
N. Y. Supp. 362) and defendant appeals. Reversed, etc. 


Vernon Cole, of Buffalo, for appellant. 
Joseph A. Wechter, of Buffallo, for respondents. 


Crane, J. The plaintiff was the owner of a two story frame build- 
*Decision rendered, May 20, 1919. 123 N. E Rep. 661. 
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ing in Depew, N. Y., which he had purchased through Elwin B. Rowley, 
an agent in the real estate transaction. Rowley was also in the insurance 
business, an‘ in behalf of the plaintiff insured this house in the Farm- 
ers’ Fire Insurance Company for three years in the sum of $800. The 
first policy was dated October 22, 1903, and expired on the same day of 
the month in 1906. The house burned down on October 24, 1915, and this 
action was commenced by the plaintiff to recover the insurance, on the 
assumption that he had a renewal policy for three years from October 22, 
1915. He had no such policy; his last renewal having expired two days 
before the fire. 

His complaint alleged a cause of action upon a policy of insurance, 
as though it had been issued and renewed by the defendant, but upon 
the trial he was permitted to amend his pleading, so as to allege an oral 
contract with the defendant, through its agent, Rowley, to renew his in- 
surance at the end of every expiring three-year period. 

[1] To this amendment the defendant’s counsel seriously objected as 
wholly changing the cause of action. In this he was right. The case of 
Walrath v. Hanover Fire Insurance Co., 216 N. Y. 220, 110 N. E. 426, 
decided that it was error to amend a complaint upon the trial setting up 
an agreement to insure when the action was brought upon an executed 
contract of insurance. This would of itself require a reversal of the plain- 
tiff’s judgment, but we pass on to the other points which we.deem vital 
to any recovery. 

* The plaintiff's recovery was based entirely upon an alleged contract, 
of which his testimony furnishes the only evidence, and is as follows: 

“A, When I got the title, received my deed, I want to get fire insur- 
ance, too, and I asked him about this company, that is, the Farmers’. Fire 
Insurance Company, and he says it is the best fire insurance what he knows. 
He says he is going to renew it every time; he says he can renew it every 
three years, and he is going to send it to me, and renew it every three 
years, and send it up to me. Q. Did he say in what company he would 
keep you insured? A. Yes, sir. Q. In what company? A. The Farmers’ 
Fire Insurance Company.” 

Thereafter, at the expiration of the policy, Rowley did send renewals 
to the plaintiff through the mail up to October 22, 1915, when he failed 
to do so because, as he said, the plaintiff had moved without leaving his 
addréss. In our opinion the plaintiff's recovery cannot be sustained, for the 
reason that there is no evidence that Rowley had any authority from the 
insurance company, as its agent, to make such a broad and sweeping con- 
tract for the future. 

The authority which Elwin B. Rowley had to act for the Farmers’ 
Fire Insurance Company was contained in a certificate of agency reading 
in part as follows: 

“This certifies that Elwin B. Rowley, of Depew, county of Erie, state 
of New York, is hereby appointed and duly constituted as agent of the 
Farmers’ Fire Insurance Company, of York, Pa., during the pleasure of 
said company, and as such agent is hereby authorized and empowered to 
receive proposals for insurance against loss or damage by fire, and _coun- 
tersign and issue policies of insurance and renewals in the city of Depew 
and vicinity, to receive money, to join in assignments and transfers and in- 
dorsements made thereon, and to do and transact all business and duties 
pertaining to said appointment in the manner and form prescribed from 
time to time by the company.” 

[2] There is nothing here to indicate that he had authority to bind 
the defendant by oral agreements running indefinitely into the future. 
The case of Squier v. Hanover Fire Insurance Co. of N. Y., 162 N. Y. 
552, 57 N. E. 93, 76 Am. St. Rep. 349, holds that where an agent has 
power to issue a renewal policy, and on the eve of expiration agrees to 
renew, the company is bound by such an agreement. If in this case 
Rowley had agreed to renew the plaintiff's policy at or near the time 
of expiration, his failure so to do would be charged to the company. An 
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agreement to insure need not necessarily be in writing. International 
Ferry Co. v. American Fidelity Co., 207 N. Y. 350, 101 N. E. 160. 

[3] We are here, however, dealing with a question of authority which 
must have reasonable limitations, and we find nothing in the evidence of 
any practice or custom which would justify an agent in binding his princi- 
pal by an oral agreement to renew a policy at the expiration of every three 
years without further notice. The extent to which such a rule would carry 
us is illustrated by the charge to the jury in this case wherein the court 
said: 

“He [the agent] should ascertain or make some attempt to ascertain 
where he [the insured] had moved to, and not let a valuable contract 
expire to the possible loss of his client.” 

The agent may bind himself personally to an agreement which would 
not be binding upon his company, and in this case the agent did this very 
thing.” He was interested in the sale of the house to the plaintiff; he was 
the real estate agent, and agreed with the purchaser that he (Rowley) 
would keep the premises insured, and would renew it every time. This 
was his individual contract, and not that of the defendant. He had, as 
we have already stated, no authority to make an oral contract to forever 
renew the policy at the expiration of each three-year period without fur- 
ther notice. The renewals are expected to be in writing, the same as the 
original policy of insurance, and it is only when the insured relies upon 
the statements of an agent, made within the scope of his authority, that 
the company may be held for those acts which the agent should have 
performed, but failed to do. An immediate renewal, or an agreement to 
issue a renewal policy for one about to expire, upon which agreement 
the insured relies, is an entirely different thing from an agreement to keep 
premises forever insured by renewals for years to come. This reasoning 
is in line with the authorities. Shank v. Glens Falls Insurance Co., 4 App. 
Div. 516, 40 N. Y. Supp. 14; Wood v. Prussian National Insurance Co., 
99 Wis. 497, 75 N. W. 173; Brown v. Dutchess County Mutual Insurance 
Co., 64 App. Div. 9, 71 N. Y. Supp. 670; Benner v. Fire Association of 
Philadelphia, 229 Pa. 75, 78 Atl. 44, 140 Am St. Rep. 706; American Cen- 
tral Insurance Co. v. Hardin, 148 Ky. 246, 146 S. W. 418; Underwood v. 
Penn. Fire Insurance Co., 134 N. Y. Supp. 105. 

We do not consider the case of Trustees of the First Baptist Church 
v. Brooklyn Fire Insurance Co., 19 N. Y. 305, an authority to the con- 
trary. The agreement in that case was apparently made by the company 
itself, and involved no question of an agent’s authority. Besides, the 
plaintiff offered to prove a usage of the defendant to make verbal agree- 
ments to renew policies until further notice. 

For these reasons, and without discussing the other questions and 
points which have been raised, the judgment in this case must be reversed, 
and a new trial granted, with costs to abide the event. 

Collin, Cuddeback, Cardozo, Pound, and Andrews, JJ., concur. His- 
cock, C. J., not sitting. 

Judgment reversed, etc. 
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COMMISSION OF APPEALS OF TEXAS. 


SecTIon A, 


DALTON 
v. 
NORWICH UNION FIRE INS. SOC. (No. 74—2840.)* 


1. INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENTS 
—BINDING MEMORANDUM. 


Local insurance agents have authority, upon a request by an insured 
for further fire insurance, to obligate their principals by entering a binding 
memorandum for further insurance, where they would have had authority 
to place such insuraice with the principal forthwith. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENTS 
—BINDING MEMORANDUM. 


Where local fire insurance agents have agreed to keep certain prop 
erty insured and have entered a memorandum on their books binding one 
company, they may, prior to loss, upon the cantellation of the first agree- 
ment, bind another company by a subsequent binder entry. 


(For other cases, see Insurance, Dec. Dig. § 132.) 


3. INSURANCE—FIRE INSURANCE—AUTHORITY OF AGENTS 
—RATIFICATION. 


Where a contract is made by fire insurance agents to keep certain 
property insured, the owner need not subsequently ratify such insurance. 
(For other cases, see Insurance, Dec. Dig. § 112.) 


4. INSURANSE—FIRE INSURANCE—BINDER ENTRIES—CON- 
STRUCTION. 


A contract of fire insurance executed by the entry of a binder mem- 
orandum by local agents must be construed in accordance with the terms 


and subject to the conditions of the standard form of policy in use by the 
insurer at the time. 


(For other cases, see Insurance, Dec. Dig. § 148.) 


5. INSURANCE—FIRE INSURANCE—CANCELLATION NOTICE— 
WAIVER. 


The five-day cancellation notice in standard fire policy, being for the 
benefit of the insured, may be waived by him through agent who has 
contracted to keep him insured, by accepting notice of cancellation from 
the company and substituting other insurance before the expiration of the 
five days. 


(For other cases, see Insurance, Dec. Dig. § 229[4].) 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by Crate Dalton against the Norwich Union Fire Insurance 
Society. Judgment for plaintiff was reversed by the Court of Civil Ap 
peals (175 S. W. 459) and plaintiff brings error. Judgment of Court of 
Civil Appeals reversed, and judgment of trial court affirmed. 


*Decision rendered, June 21, 1919. 213 S. W. Rep. 230. 
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Witt & Saunders and Williams & Williams, all of Waco (Locke & 
Locke, of Dallas, of counsel), for plaintiff in error. 
Thompson, Knight, Baker & Harris, of Dallas, for defendant in error. 


Taytor, J. This suit was filed by Crate Dalton, plaintiff in error, 
against the Norwich Union Fire Insurance Society, defendant in error, 
to recover upon a loss by fire under an alleged insurance contract. The 
case was tried before a jury, and resulted in a judgment for the plaintiff. 
Upon appeal, the Court of Civil Apeals by its final order reversed the 
judgment and remanded the cause for a new trial. 175 S. W. 459. 

The Court of Civil Appeals made findings of fact, of which the fol- 
lowing is a substantial statement: Friedlander and Ludde were local 
agents in Waco of several fire insurance companies, including the Geor- 
gia Home Insurance Company, the North British & Mercantile Company, 
and defendant in error. The policy form used by all of said companies 
was the standard form of policy prescribed by the insurance commis- 
sioner of Texas. On November 6, 1912, Dalton phoned said agents that 
he had sold the Sanitarium Building in Waco to George S. McGee, and 
that the deed conveying same had been placed in escrow. He requested 
$5,000 additional insurance, in favor of said McGee as owner and of 
himself as mortgagee, on said property. The insurance was to be kept 
effective while the deal was pending, and policies were to be issued upon 
its consummation when final data could be furnished. Dalton was ad- 
vised that his request would be granted and immediately an office memo- 
randum called a binder, was made out and entered in a book kept for 
such entries, designating the said North British and Georgia Home 
Companies as carriers of the risk. The agents at the time addressed a 
letter to the general agents of the companies, advising them of the entry 
of the binder obligating each company in the sum of $2,500. On the fol- 
lowing day, Dalton advised Friedlander that the sale of the property 
had not been consummated, and requested that he keep him and McGee 
protected until final data for writing the policy could be furnished upon 
completion of the sale. This Friedlander agreed to do. On November 
11th, about 2 o’clock p. m., the local agents were instructed by the North 
British Company to cancel its binder covering the property. They com- 
plied by drawing a pencil mark through the name of the company on 
the binder, and inserting in lieu thereof the Norwich Union Company. 
The same day they wrote the North British of its release, and the Nor- 
wich Union that it was bound for $2,500 on the risk. Dalton. did not 
know what companies were selected, and knew nothing of the request 
for cancellation, or of the substitution. The extent of his knowledge 
was that the agents accepted his proffered risk, and further agreed to 
keep the property insured pending the sale. About 9 o’clock p. m,, 
of the day of the substitution, the property was destroyed by 
fire. The next day Friedlander and Ludde wired the general agents 
of the Norwich Union that the property had been destroyed. The tele- 
gram notifying the company of the loss was received by the general 
agents before they received the letter advising of the entry of the binder. 
On November 14th, the local agents issued the Norwich Union policy 
for $2,500, dating the same November 11th. Two days latter they re- 
ceived a letter from the general agents, requesting them not to deliver 
it. On the same day, upon receipt of the premium from Dalton, the local 
agents remitted same to the general agents, who declined to receive it. 
Dalton testified that he was not claiming the insurance against both the 
North British and defendant in error companies. 

The statement of facts discloses that the general agents of the de- 
fendant in error, on the day after they received the telegram announ- 
cing the Joss, wrote Messrs. Friedlander and Ludde, advising that they 
did not receive notice of the binder until that day. The following is 
the concluding statement of the letter: 
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“Had we received this binder before the fire occurred we should 
have wired you to cancel it.” 

The policy form referred to contains the following stipulation: 

“This policy shall be canceled at any time at the request of the in- 
sured; or by the company by giving five days’ notice of such cancelation.” 

The commission which the local agents held from the defendant in 
error constitutes them agents of that company, with full power, among 
other things, to issue, renew, and consent to transfer of policies and 
and make indorsements thereon, subject to the rules and regulations of 
of the company as from time to time given by its officers. No rules or 
regulations are in evidence restricting the authority thus given. 

The Court of Appeals upon original hearing reversed the case, and 
rendered judgment in favor of the Norwich Union Company, upon the 
ground that the agents had no authority to cancel the North British binder 
and bind defendant in error in lieu thereof, without the knowledge or 
consent of Dalton, and upon the further ground that Dalton could not 
ratify such substitution after the fire. A motion for rehearing was filed, 
calling attention to the testimony of Mr. Friedlander to the effect that 
in making said cancellation and substitution the custom of all insur- 
ance offices was followed. The court, assuming that the jury found 
that Friedlander and Ludde, following such custom, were authorized to 
make the sustitution, granted the motion, and directed that the judg- 
ment of the trial court be affirmed. At a later date an order was entered 
reversing and remanding the cause, upon the theory that no reference 
to the custom of insurance agents is made in the pleadings 

Under our view, the case does not turn upon the question of assured’s 
consent to the substitution of the defendant in error upon the risk in 
lieu of the North British Company, or upon his ratification of such sub- 
stitution thereafter, or upon his ratification of the policy, but upon whether 
said substitution created a binding contract of insurance. 

[1, 2] Dalton requested $5,000 additional fire insurance coverage 
upon his property. The local agents, of whom the request was made, hav- 
ing authority to place such insurance forthwith in the defendant in error 
company, had authority also to obligate the defendant in error by enter- 
ing on their books the said binding memorandum. R. C. L. 881; Amer. 
& Eng. Ann. Cases 1914C, p. 727. In addition to their general authority 
as agents, there is distinct recognition of their authority to enter the 
binder obligating the defendant in error in the statement of its general 
agents quoted from their letter The local agents had agreed to keep 
the property protected. Dalton did not designate any company as in- 
surer. He intrusted the selection to Friedlander & Ludde. They placed 
the insurance with the North British and the Georgia Home Companies 
in equal amounts. It is unquestioned that they were authorized to bind 
originally any of the companies they represented. They could have ob- 
ligated the defendant in error in the first place with the Georgia Home. 
Having such authority in the first place, they had authority also to obli- 
gate it by subsequent binder entry before the fire. We can conceive of 
no reason why the contract as subsequently made by the change of the 
binder was not as effective as it would have beeen had it been made by 
the original binder. 

[3] It is not necessary to determine whether Dalton was authorized 
to ratify the contract of insurance after the fire. The facts are such as 
to constitute Friedlander and Ludde his agents to keep him protected by 
insurance as requested. Diamond v. Duncan, 107 Tex 256, 172 S. W. 
1100, 177 S. W. 955; Farrar v. Western Insurance Co. (Cal. App.) 159 
Pac. 609. When a contract is made by agents to insure and keep in- 
sured certain property, there is no necessity for a subsequent ratification. 
The insurance contract is complete when the risk under such circum- 
stances is proffered, accepted, and covered. 

[4] A contract so made is to be construed in accordance with the 
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terms and subject to the conditions of the standard form of policy in 
use by the insurer at the time. Joyce on Insurance, vol. 1, § 65; Amer. 
& Eng. Ann. Cas. 1914C, p. 730; this case, 175 S. W. 461; Lipman v. Ins. 
Ca, 121 N. Y. 454, 24 N. E. 699,8 L. R. A. 719. 

[5] The five days’ provision of the cancelation notice clause of the 
standard form policy is for the benefit of the insured, and may be waived 
by him through his agent who has contracted to keep him insured. An 
agent who is not only authorized to procure the insurance, but keep 
the property insured, may accept notice of cancellation, and substitute 
therefor other insurance, without waiting for the expiration of the five 
days. Hollywood Lumber & Coal Co. et al. v. DuBuque & Marine In- 
oe Co., and cases and authorities there cited, 80 W. Va. 604, 92 S. 
E 858. 

We are of opinion that the plaintiff in error was entitled to recover 
upon his contract made with the defendant in: error through its local 
om. evidenced by the binder memorandum as it existed at the time of 
the fire. 

We recommend, therefore, that the judgment of the Court of Civil 
Appeals be reversed, and that the judgment of the trial court be affirmed. 


Puiturrs. C. J. The judgment recommended by the Commission of 
Appeals is adopted and will be entered as the judgment of the Supreme 
Court. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA, 


BARNETT 
v. 
PRUSSIAN NAT. INS. CO. (No. 2132.)* 


INSURANCE—FIRE INSURANCE—LOSS—EVIDENCE. 


In action on fire policy on goods and fixtures in a store for partial loss 
by fire which covered an area six feet square and did not burn through 
the floor, evidence he'd sufficient to support findings as to loss and dam- 
ages sustained 


(For other cases, see Insurance § 665[4].) 


Appeal from District Court, McLennan County; H. M. Richey, Judge. 
Action by Elmer Barnett against the Prussian National Insurance 


Company. Judgment for plaintiff, and he appeals, on ground that recovery 
is insufficient. Affirmed. 


W. L. Eason, of Waco, for appellant. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for appellee. 


Levy, J. The suit is on a fire insurance policy issued by appellee com- 
* Decision rendered, May 14, 1919, Rehearing denied, May 29, 1919. 
212 S. W. Rep. 839. 
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pany to the appellant, a merchant, in the sum of $2,500 on a stock of dry 
goods and groceries, and $500 on the fixtures in the store. A fire occurred 
on August 28, 1916, destroying some of the insured property and damaging 
to some extent a portion of the rest of it. The defendant company an- 
swered by denial, and pleaded in bar a breach of certain stipulations in the 
policy respecting appraisal of the loss. The case was submitted on special 
issues, and the jury findings involved in the assignments of error are: (1) 
That the actual cash value of the plaintiff’s stock of merchandise imme- 
diately preceding the fire was $4,667.88, and immediately after the fire 
was $3,111.89; and that (2) the cash value of the fixtures immediately 
before the fire was $600, and immediately after the fire was $400. The 
court rendered judgment on the verdict in favor of the plaintiff, who 
appeals. 

The first and second assignments of error challenge the above findings 
of fact made by the jury as to the amount of loss and damage sustained on 
the stock of merchandise and on the fixtures. The appellant insists that 
the uncontradicted evidence authorizes a finding of greater loss and 
damage than was determined by the jury. It is believed that these findings 
of the jury are not so contrary to the evidence as to require the same to 
be set aside. The facts as to the condition and the value of the goods were 
testified to, and from such evidence the jury could make their own con- 
clusion as to value and loss, as in their province to do. For instance, it 
appeared in evidence from the written contract between the plaintiff and 
A. J. Jarrell that the plaintiff was to get the stock of dry goods at invoice 
price with 10 per cent off, in the aggregate sum of $5,400. There was 
testimony that the stock “was a very inferior stock” and was a poor 
stock.” The witness Roddy testified as follows: 

“T believe that the stock of goods when I saw it would sell for about 
33 1/3 cents on the dollar—maybe 35 cents on the dollar. * * * From 
the examination I made of the stock while I was in there I could tell the 
condition of that stock prior to the fire as though I had been in there 
before the fire, or as though no fire had occurred. My recollection is that 
the fire did not hurt the dry goods nor the shoes nor the clothing. The 
shoes were in the original boxes on the shelves and were not burt by the 
fire, and so was the other stuff. From 33 1/3 to 35 or 36 cents would rep- 
resent the value of the goods if the fire had not occurred, so far as my 
judgment goes—that much on the dollar.” 

As to the size and area of the fire there was testimony showing that 
“six feet square would cover the burned area. The fire did not burn 
through the floor.” There was evidence showing that the goods hurned 
up would inventory $102.05 on the basis of 10 per cent added to the in- 
voice price. And there was alsd evidence concerning the value of the 
groceries and concerning the worn condition and value of the fixtures. 

We have considered the assignments predicating error upon alleged 
misconduct of the jury, and conclude that the trial court’s judgment in this 
respect should not be set aside. 

The judgment is affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


LAVENSTEIN BROS. 
v. 
HARTFORD FIRE INS. CO.* 


1. INSURANCE—FIRE INSURANCE — INVENTORY — SUFFICI- 
ENCY OF EVIDENCE. 


In action on fire policy insuring stock of goods, evidence held to show 
that inventory taken February Ist did not include purchases by insured 
during preceding January. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE— FIRE INSURANCE —INVENTORY — SUFFICI- 

ENCY. 

The taking of an inventory on February lst, without including pur- 
chases by insured during preceding January, was not a violation of fire 
policy requiring a complete itemized inventory of stock on hand, where 
the invoices of such purchases were preserved in-an invoice book, and were 
shown in detail as fully as would have been shown by inventory. 


(For other cases, see Insurance, Dec Dig. § 335[2].) 


3. INSURANCE—FIRE INSURANCE—INVENTORY OF STOCK OF 

GOODS—“COMPLETE ITEMIZED INVENTORY.” 

Fire policy, requiring insured to make “complete itemized inventory 
of stock on hand,” did not require insured, in making inventory, to record 
the stock numbers of the items of goods or other data touching the identity 
of the items, in order that such goods could be traced to the former 
inventories to invoices of them, or the like. 

(For other cases, see Insurance, Dec Dig. § 335[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Inventory.) 


4. INSURANCE—FIRE INSURANCE—INVENTORY — STOCK OF 
GOODS. 


Under fire policy requiring insured to make a complete itemized in- 
ventory of stock of goods on hand, inventory grouping goods of different 
kinds in one item designated as dress goods, at certain prices per yard, 
was not invalid, where the goods were of the same value per yard, and 
existed in the quantity stated in inventory. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


5. INSURANCE—FIRE INSURANCE—STOCK OF GOODS—IN- 

VENTORY. 

Inventory of stock of goods taken pursuant to fire policy, in an amount 
more than $90,000, was not invalid because of lumped entries, such as “1 
lot jewelry, $10.00,” where such entries were few in number. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


7. INSURANCE—FIRE INSURANCE — INVENTORY — BRANCH 
STORE. ; 
Fire policy on stock of goods, requiring insured to take inventory of 
the goods, did not require insured to take inventory of stock of goods in 


*Decision rendered, June 12, 1919, 99 S E. Rep. 579. 
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a branch store in another city, conducted as a separate line of business, 
where such stock of goods was not covered by the policy. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


8. INSURANCE — FIRE — INSURANCE — STOCK OF GOODS— 
BOOKS OF INSURED. 


Fire policy on stock of goods, requiring insured to take inventory and 
keep a “set of books which shall clearly and plainly present a complete 
record of the business transacted, including all purchases, sales, and ship- 
ments * * * from date of inventory,” did not require insured’s books 
to record the original purchases of all goods at the branch stores of the 
insured for period of time preceding taking of inventory, but merely such 
books as show record of business transacted from date of inventory. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


9, INSURANCE—FIRE INSURANCE—BOOKS OF INSURED—SUF- 
FICIENCY OF EVIDENCE. 


In action on fire policy, evidence held to show that insured complied 
with provision of policy requiring them to keep a set of books clearly 
and plainly presenting a complete record of business transactions from 
date of inventory. . 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—FIRE INSURANCE—PROFITS OF INSURED. 


In action on fire policy on stock of goods requiring insured to take 
inventory and keep books showing business transacted from date of in- 
ventory, insured was not required to show profits for a year preceding 
the taking of inventory, by books for such period, but could establish such 
profits by any competent evidence. 


(For other cases, see Insurance, Dec. Dig. § 660. 


11. INSURANCE—FIRE INSURANCE—STOCK OF GOODS—CHAT- 

TEL MORTGAGE—COLLATERAL SECURITY NOTE. 

Insured’s note, in the usual form of a negotiable collateral security 
note, did not violate provision of policy making policy void upon incum- 
bering goods with chattel mortgage; such note being insufficient to create 
a chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 330[2].) 


12. INSURANCE—FIRE INSURANCE—OWNERSHIP OF GOODS— 
“UNCONDITIONAL AND SOLE OWNERSHIP.” 


Insured’s note, in the usual form of a negotiable collateral security 
note, making stock of goods covered by policy collateral for payment of 
note, did not invalidate policy under provision making it void if the in- 
terest of insured in goods be other than “unconditional and sole owner- 
ship”; the execution of such note not depriving insured of the uncondi- 
tional and sole ownership of the property, even though note should be 
construed as creating a chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 


(For other definitions, ste Words and Phrases, First and Second 
Series, Unconditional and Sole Ownership.) 


13. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—FALSE 
STATEMENTS. 


False swearing in proof of loss, to forfeit policy, must consist in an 
oath to statements knowingly and willfully false or recklessy made. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 
turks, J., dissenting. 
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Error to Hustings Court of Petersburg. 


Action by Lavenstein Bros. against the Hartford Fire Insurance 
Company. Jydgment of dismissal, and plaintiffs brings error, and defend- 
ant assigns cross-error. Reversed. 


This action was instituted by the plaintiffs in error (hereinafter 
referred to as the assured) for the recovery of the sum of $2,500, the 
amount o1 fire insurance provided for in a policy of insurance issued to 
the plaintiffs by the defendant in error (hereinafter referred to as the 
insurance company). 

The policy was issued on September 19, 1913, for a period of one 
year on the “stock of general merchandise, consisting chiefly of millinery, 
dry goods, notions, fancy goods, hats, caps, boots, shoes and all other 
articles of merchandise not more hazardous, while contained in” a cer- 
_ store designated in the policy, occupied by the assured in Peterburg, 

a. 
The fire occurred on November 26, 1913. At the time of the fire the 
assured had other fire insurance on said stock of goods, the whole, in- 
cluding the policy in suit, aggregating $80,000, all of which insurance was 
permitted by such policy. 

The policy is in standard form of the usual fire insurance policy and 
contains the usual iron safe clause, which embraces. (among others) the 
following provisions of warranty: 

“(1) The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and unless such inventory has 
been taken within twelve calendar months prior to the date of this policy, 
one shall be taken in detail within 30 days of the issuance of this policy, 
or this policy shall be null and void from such date. * * * 

“(2) The assured will keep a set of books which shall clearly and 
plainly present a complete record of business transacted, including all pur- 
chases, sales and shipments, both for cash and credit, from date of inven- 
tory as provided for in first section of this clause and during the con- 
tinuance of the policy.” 

The policy, in other parts of it distinct from the iron safe clause, 

contains also the provisions that it shall be void— 
“Sf the subject of the insurance * * * be or become incumbered by a 
chattel mortgage, * * * or if the interest of the insured be other 
than conditional and sole ownership * * * or in case of any * * * 
false swearing by the insured touching any matter relating to this insur- 
ance or the subject thereof * * * after loss.” 

By its pleadings in the case the assured claimed that it had complied 
with this iron safe clause by its inventory taken of its stock of goods in 
said store, as of February 1, 1913 (which, however, did not include the 
purchases made in January, 1913), and by the books which it kept as a 
record of its business transacted at such place of business from February 
1, 1913, to the date of the fire, and also of said January, 1913, purchases. 
_ By such pleadings the assured claimed that the total sound value of 
its— 

Stocks of goods on hand at said place of business covered by 
the insurance policy in suit, which were burned or injured 





NE OE kn nic uehi babas slabacth ie manecemabien $95,834 20 

Less the amount of salvage of goods not destroyed by the fire, as 
I ROO ORE is khan a ckaca snd bebe se Cees $10,000 00 
$85,834 20 


And less aggregate of items of goods on said inventory not item- 
ized thereon, except as “lot” of this or that charactr of goods 
for which the assured claimed no compensation........... 3,102 10 


Leaving net balance total loss claimed .............. $82,732 10 
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By its pleadings the insurance company took the following positions 
of wezweee to the action, which are material upon the assignment of error, 
namely: 

(1) Not that no inventory was taken, or that no books were kept 
as required by the iron safe clause; but that (a) no “complete inventory” 
of the stock on hand “was taken or furnishd the insurance company, as 
required by the iron safe clause, and that (b) the assured “did not keep 
a set of books which clearly and plainly present a complete record of the 
business transacted by them, including all purchases, sales, and shipments, 
both for cash and credit,” as required by the iron safe clause. 

(2) That the inventory made by the assured in 1913, preserved and 
furnished the insurance company, was not the original inventory so made. 

(3) That subsequent to the issuance of the policy to suit, to wit, 
on October 14, 1913, the assured incumbered the stock of goods insured 
by such policy by executing a chattel mortgage thereon to the National 
Bank of Petersburg; and 

(4) That in the “proof of loss” furnished by the assured to the in- 
surance company there was false swearing as to the amount of the goods 
on hand at the time of the fire. 

There was a trial by jury. 

The original inventory aforesaid of February 1, 1913, and the books 
aforesaid were introduced in evidence by the assured without objection 
on the part of the insurance company. 

The inventory is contained in a book. It begins several pages from 
the first page as the book was originally, but the inventory as there en- 
tered is complete, and the nonuse and absence of the first part of the 
book is satisfactorily explained by the testimony in the record. 

The testimony for the assured explains how the inventory was taken 
by a number of employees of the assured, by transferring memoranda of 
the character of goods, quantity, and price or value, first entered on slips 
of paper, or “tablets,” as the work of taking the inventory progressed, 
from which slips or “tablets” the entries were transferred to and made 
on the inventory as entered in the inventory book, in the progress of the 
work, in accordance with the usual manner of taking such an inventory, 
not only by the assured in preceding years, but by others in the same line 
of business. The testimony also shows who the employees were who took 
the inventory, and who the employee was who made the entries on the 
inventory book. The employee who made the entries on the inventory 
book, and in whose handwriting it is, was not examined as a witness to 
prove the book, nor were all of the employees examined as witnesses who 
aided in taking the said inventory. 

The inventory just mentioned, as taken, gave, as a rule, the cost prices 
of the goods; but, where goods were old or shopworn, a deduction from 
cost prices was made to cover depreciation, and the inventory value was 
entered at what was considered the true cost value of the goods, if they 
had been bought in that condition; in no case, however, was any value 
added for enhancement of value due to increase in market price sub- 
sequent to the purchase of the goods. 

The books of the assured, as kept, showed the cost price of the Janu- 
ary, 1913, purchases, and of the purchases subsequent to the annual in- 
ventory (the annual inventory last taken next preceding the fire in ques- 
tion being taken as of February 1, 1913, as aforesaid). 

For a long while prior to the fire, and prior to the issuance of the 
policy in suit, certainly as far back as 1911, the assured was engaged in 
the merchantile business at a number of other places than Petersburg, 
namely, at Elizabeth City, N. C., Charlottesville, Va. and elsewhere, 
which business are referred to in the record as “branches”’or branch 
stores; but they were entirely separate and distinct businesses from that 
of the assured at Petersburg, as to which separate books were kept and 
separate inventories taken from time to time. However, during 1912 and 
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1913, prior to the fire (which periods only are material to be referred to 
in this connection), shipments of goods from one to another of these 
branch stores were made from time to time, and the regular course of 
such business was to treat these shipments as sales and purchases of the 
respective branches to and from each other, and the branch making such 
shipments would invoice the goods as sales at original cost prices, or at 
cost value, to the branch to which they were shipped, and the latter 
branch would enter such shipments on its books as purchases at such in- 
voice prices. 

All of such shipments, from the date of the 1913 inventory to the 
fire, to and from the Petersburg business, were entered on the books of 
the assured kept of that business, and all of the invoices of the char- 
acter aforesaid covering such shipments during such period were pre- 
served by the assured, furnished to the insurance company, are in evi- 
dence, and verify the books in every particular relating to these transac- 
tions. The same is true of the entries on the books of the January, 1913, 
purchases of the Petersburg business and of the original invoices of such 
purchases. 

It should be noted, however, that no inventory of the Elizabeth City 
business was preserved or furnished the insurance company, and none 
such is in evidence. The same is true of the invoices of the original pur- 
chases of goods by the Elizabeth City concern, so far as appears from the 
record before us; and the latter is true, both as to inventories and in- 
voices of original purchases of goods, by the other branch businesses of 
the assured. 

As of September 1, 1913, the assured sold out a portion of the stock 
of goods of its business in Elizabeth City to one S. R. Siff Company. 
Incorporated, but did not include in such sale certain items of that stock 
of goods, which items were thereupon invoiced by the Elizabeth City 
concern for shipment to the Petersburg concern in accordance with the 
custom of business aforesaid to ship from time to time goods from one 
branch to another. 

These goods were all included in one invoice and aggregated the in- 
voice value of $25,912.84. The purpose was to ship all of these goods in 
one car, and the largest car obtainable was gotten for the purpose. But 
it was found that all of the goods could not be gotten in the car, and a 
list of the goods which could not be gotten into the car was made at the 
time by the Elizabeth City branch, and they aggregated $2,299.91 per the 
invoice values. The car was shipped to Petersburg, and all of its con- 
ten's were received and added to the stock of that business of the as- 
sured, before the fire. The invoice and list of goods not shipped afore- 
said were forwarded to the Petersburg store. The bookkeeper of the 
latter place of business entered the whole invoices of the goods on the 
books of the latter concern as received. The bookkeeper, however, had 
been informed that there was a delay in the shipment of a part of the 
goods, but, thinking the delayed goods would soon arrive, did not at the 
time credit them on the books as per said list. Somehow the list afore- 
said was mislaid, and the bookkeeper consequently overlooked and omit- 
ted to enter such credit until after the fire. The omission of this credit 
was discovered by the accountant, Wood, on the investigation he made 
verifying the books before suit. A copy of said list was then gotten from 
Elizabeth City, and the credit was entered on the books before suit. 


The said invoice and copy of list of the goods mentioned in the next 
preceding paragraph were preserved, were furnished the insurance com- 
pany before suit, are in evidence, and verify the books in every particular 
relating to this transaction. 

The said figures of $95,834.20, claimed value of goods on hand at the 
time of the fire aforesaid, do not include said $2,299.91 figures. The error 
in the books of omitting this credit was corrected before suit by the ac- 
countant, Wood, as aforesaid. 
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It should be mentioned, perhaps, although not material, that while the 
accountant corrected this error he made an error himself in omitting, from 
his figures taken from the hooks, a total of $1,454.93 thereon, of items of 
said goods actually received in the Petersburg place of business from 
Elizabeth City before the fire, so that the net error against the insurance 
company would have been only $853.98, if such credit of $2,299.91 correc- 
tion was made by Wood, as just stated, that resulted in making said total 
of $95,834.20 less than it should have been by said sum of $1,454.93. 

There is another circumstance affecting the books which should be 
mentioned. There were certain shipments of goods from the Petersburg 
business in October and November, 1913, shortly preceding the fire, which 
aggregated $4,299.91 invoice value, which were not entered on the books 
until after the fire. But these entries on the books were made in accord- 
ance with the usual course of business from carbon copies of the invoices 
of such goods, made at the time of the shipments in accordance with the 
usual course of business aforesaid, and such carbon copies were preserved, 
and were furnished to the insurance company and verified the books as 
to these matters in every particular. The fire did not in any way affect the 
making of these entries on the books. 

There were also certain accounts on the books which were not com- 
plete, and certain entries which should have been on certain books which 
were not there; but other books kept by the assured of the Petersburg 
business furnished such items, so that said incompleteness of certain books 
and absence of entries from others did not affect the sufficiency of the 
books as a whole in the matter of furnishing a complete record of the 
Petersburg business. 

The books showed the discounts actually obtained by the assured. 

The accountant, Wood, however, charged the’ assured with all dis- 
counts which could have been obtained on bills for purchases by payment 
of same before their due dates, although not so paid. Such discounts were 
not shown by the books, and amounted to some $2,000. 


The books of the assured kept, recording the transactions of business 
at Petersburg aforesaid, covering the period from January 1, 1913, to the 
fire, and also the years 1911 and 1912, and which were introduced in 
evidence, consisted of “the journal, the cashbook, consisting of cash sales, 
a book known as ‘Beat Yesterday’s Record,’ charge books (or sales 
ledgers), installment book, inventory books, invoices, and creditors ledger.” 
These books showed, for the period from the date of the 1913 inventory 
and including the January, 1913, purchases, all business transacted by the 
assured in its Ptersburg business, consisting of all purchases and returns 
of goods, all receipts of goods from the branch stores aforesaid and 
shipments of goods to such branch stores, the discounts actually obtained 
by the assured by cash and anticipatory payment of bills for purchases 
before due dates of bills, the cost of labor in making the alterations and 
repairs of goods, the freight paid, and the “return sales’—that is, goods 
sold, but returned by the customer. The aforesaid books included, not 
only accounts of the purchases and shipments of goods aforesaid, but 
also “a capital account and an insurance account, a profit and loss ac- 
count, and interest and discount account, an advertising account, a rent 
account, a salary account, a stable account, an expense account, an ex- 
press account, an account with each of the department stores, a mer- 
chandise account with each department of the business, and an account 
with each of the individual members of the firms” (of the assured), and 
“accounts receivable from charge customers and ‘from installments sales.” 

The expert accountant, Wood, aforesaid, a witness for the assured, 
made out the statement on which the claim aforesaid of the pleadings 
of the assured was based, arriving at the figures of $95,834.20 as the*ag- 
gregate total value of the goods insured and burned or injured as afore- 
said, and he testified in substance and in detail that, with the exception 
of the amount added as profit to the inventory and cost prices of goods, 
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and with the exception of the amount of discounts which the assured 
would have earned, but did not, by paying bills for purchases before the due 
date thereof (with which the accountant charged the assured, although not 
obtained by them), and except the deduction of $2,299.91 aforesaid, 
covering the delayed shipment aforesaid from Elizabeth City, he got all of 
the figures for such statement from the aforesaid inventory of February 
1, 1913, and said books; and this witness, by way of summary of his tes- 
timony, stated that said books— 

“clearly and plainly present a complete record of thé business transactions, 
including the purchases, sales, and shipments, both for cash and credit, 
from the dates of the respective inventories there and up to the time of the 
fire in 1913, and as to the stock of goods at Petersburg, Va.” 

(The reference to “inventories,” in the plural, is made because the 
assured had preserved and also furnished the insurance company and 
introduced in evidence the inventory taken January 1, 1912, of the stock 
of goods on hand at said Petersburg place of business at the close of the 
year 1911; and the books of the assured also covered such business for 
the whole period of the years 1912 and 1915 up to the fire of November 26 
1913, aforesaid.) 

It appears in evidence that the said February 1, 1913, inventory and 
the aforesaid books of the assured preserved by the assured, were all 
turned over to the insurance company about February 26, 1914, and were 
kept in its possession and examined by its expert accountant in New 
York for some six or seven months following. This action was not in- 
stituted until in November, 1914, and was not tried in the court below until 
October, 1915. 

On the trial in the court below, the insurance company introduced 
certain testimony o@ witnesses and documentary evidence, but did 
uot introduce as a witness its expert accountant, who had made the ex- 
amination aforesaid of said inventory of February, 1913, and of said 
hooks and papers. Moreover, the insurance company introduced no evi- 
dence, nor is there any record, even tending to show that any of the 
valuations of the goods in the inventory of 1913 or on the books is ex- 
cessive, or that there was the slightest mala fides on the part of the as- 
sured in any particular. 

Further reference will be found in the opinion of the court below to 
the evidence and to the absence of evidence in the case. 

After all the testimony was in for the assured and the insurance 
company, the latter demurred to the evidence, and the assured joined in 
such demurrer. 

Thereupon the court below declined to allow counsel for the insurance 
company to call the attention of the jury to certain statements of witnesses 
for the insurance company as to the quantity of the goods shipped from 
Elizabeth City which were in conflict with the testimony for the assured 
as to such quantity, and refused to allow counsel for the insurance com- 
pany to comment on certain alleged deficiencies in the evidence of a wit- 
ness for the assured which ‘affected the quantity of such goods. That 
action of the trial court is assigned by the insurance company as cross- 
error. 

After the conclusion of argument before them, the jury returned a 
verdict in favor of the assured for $2,500, the amount sued for as afore- 
said, with interest from March 26, 1914, subject to the demurrer to 
evidence. ‘ 

Thereupon the instance company moved the trial court to set aside 
the verdict, as contrary to the law and the evidence, and grant it a new 
trial. , 

- Whereupon the court refused to set aside the verdict and grant a 
new trial, but sustained the demurrer to evidence and entered the judg- 
ment under review, which dismissed the action, with costs against the 
assured. 
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The issues made by the assignments of error by both the assured and 
the insurance company will be further dealt with in the opinion of the 
court. 


R. H. Mann, of Petersburg, and Henry J. Wyatt, of New York City, 
for plaintiffs in error. 

Caskie & Caskie, of Lynchburg, and R. E. Scott, of Richmond, for 
defendant in error. 


Sis, J., after making the foregoing statement, delivered the following 
opinion of the court: 

The record in the case is voluminous. The petition and briefs are 
also exceptionally so. The latter, however, involve a number of questions 
which we do not find it necessary to deal with. The only questions whicn 
need to be considered for the decision of the case, in our view of it, will 
be disposed of in their order as stated below. 

We will consider the questions raised by the assignments of error 
touching the inventory in evidence, which is relied on by the assured as 
sufficient to comply with the requirements of the iron safe clause of the 
policy in suit in respect to an inventory. 

The defendant insurance company raises the following questions as 
to the inventory which was taken as of February 1, 1913: 

[1] 1. Did its figure of $69,855.79, on total of goods on hand as of 
the date of such inventory, include the January, 1913, purchases of 
$13,973.67 ? ; 

We are of opinion that the preponderance of the evidence clearly 
shows that they did not. 

Such evidence shows that while the inventory was taken as on Feb- 
ruary 1, 1913, the January, 1913, purchases of goods were not included 
in the inventory, because such purchases were for the spring trade of 
1913, and, in accordance with the custom and usual course of trade and 
keeping of accounts of such merchants as the assured, were not con- 
sidered a part of the business done during the fiscal year ending February 
1, 1913, but of the succeeding year. Such purchases were entered on the 
books of the company as of their date of purchase, it is true, to wit, in 
January, 1913, but were extended thereon as purchases for the ensuing 
fiscal year, and were as such added to said inventory amount of $69,855.79, 
and were not included in that total. 

[2] 2. Since the inventory did not include the said January purchases 
was it such a “complete itemized inventory of stock on hand” as was re- 
—," the “iron safe clause” of the policy of insurance, quoad such 
goods 

Technically and literally speaking this question would have to be 
answered in the negative. But the purpose of the “iron safe clause” in 
insurance contracts is to preserve evidence of the actual existence of the 
property insured, or from which such actual existence may be verified, an 
as a matter of fact the invoices of all of the January purchases were 
preserved by the insured in an invoice book, and they were subsequently 
furnished to the insurance company, and showed in detail the items of 
such goods as fully as an inventory would have done. Moreover, the 
books of the assured showed such purchases and the items thereof in as 
much detail as if they had been entered on the inventory, and these books 
were preserved and subsequently furnished to the insurance company, and 
are in evidence. From such books verified by such invoices, the insurance 
company could have had no difficulty in arriving at the correct amount of 
such purchases, and there has been no loss whatever of evidence in the 
premises by reason of such items of goods not having been formally en- 
tered on the inventory book, instead of upon another book of the assured. 
_ We think, therefore, that under such circumstances the books and 
invoices aforesaid must be taken to be a substantial compliance. with the 
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“iron safe clause” requirement of an inventory, so far as such January 
purchases are concerned. Substantial compliance with such clause is all 
that the law requires. Hartford Fire Ins. Co. v. Farris, 116 Va. 880, 83 S. 
E. 377. 

3. Was the inventory sufficiently itemized as to the goods in fact 
covered thereby to comply with said “iron safe clause.” ? 


(a) As to $3,102.10 of the goods included in the inventory the posi- 
tion of the insurance company is that they were lumped so that they cannot 
be fairly regarded as itemized. But, as appears from the statement 
preceding this opinion, claim was waived by the assured as to those items; 
so that it is unnecessary for us to decide the question as to whether 
they were sufficiently itemized to comply with the “iron safe clause” 
aforesaid. 

[3] (b) It is claimed for the insurance company that the inventory is 
invalid because it did not contain the stock numbers of the items of goods: 
or other data touching the indemnity of the items, in order that such items 
could be traced to the former inventories, to invoices of them, or the like, 
so as to ascertain whether defendant was being charged with old or new, 
out of style or shelfworn, goods, or at original cost prices. 


There is no provision in the policy of insurance requiring such de- 
scription in the inventory. The policy requires only a “complete itemized 
inventory of stock on hand” at one time of the inventory, and and de- 
scription, which is sufficiently detailed to evidence that it is an actual 
inventory by items of goods found thereby to actually exist at the time, 
complies with such contract requirements. The actual existence of the 
goods at the time of the inventory, as found by an actual inventory, taken 
in the usual course of business, for the bona fide purpose of ascertaining 
actually existing goods and their values at the time, as contradistinguished 
from a mere estimate or opinion on the subject, is the essence of such 
contract provision. 

[4] (c) It is further claimed that the inventory is invalid because it in 
many cases aggregated goods which were of different kinds, such as items 
giving the numbers of yards “D. G.” or “Dr. Goods,”—i. e. dress goods— 
at a certain price per yard, when the goods were not all the same kind of 
material. 

In such cases, however, the goods were of the same value per yard, 
and they were found by the inventory to actually exist in the quantity 
stated in the inventory. This was all the particularity of statment needed 
in the inventory, unless it were necessary that the inventory should state 
the items with sufficient particularity for them to be traced into preceding 
inventories or into the invoices or other records thereof. As we have 
seen above, such particularity of description was not requisite; and an 
inspection of the inventory, as shown in the record, discloses that the 
items of dress goods at different prices are very numerous, and evidence a 
detail of itemizing of them which fully satisfies every reasonable require- 
ment in that behalf. 

[5] Objection that they are “lumped” is made, also, to some entries on 
the inventory, such as “1 lot of jewelry, $10.00,” and the like, not embraced 
in said $3,102.10 aggregate of items as to which claim is waived by the as- 
sured as aforesaid; but such entries are very few in number and cannot 
be said to evidence any lack of actual inventory of goods existing at the 
time, or to be unreasonably lacking in detail, considering the large stock 
of goods inventoried. 

The above are the printed objections to the sufficiency of the in- 
ventory of February 1, 1913. There are some other such objections; but 
they raise no novel questions, and of these it is deemed sufficient to say 
that they have all been considered, and they are, in our opinion, clearly 
without merit. 

It is also urged, however, by the insurance company, in afgument be- 
fore us, that said inventory of F ebruary 11, 1913, should not be considered 
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by us as evidencing a compliance with the requirements of the iron safe 
clause with respect to an inventory, because— 


(e) It is discredited by being in a mutilated book. 

(f) It is not proved by the bookkeeper who made the entries in it, 
or by the employees who made the slips or tablets from which the entries 
in the inventory book were made; and 


(g) The slips or tablets aforesaid constituted the original inventory, 
and they alone were admissible in evidence. 


[6] A number of authorities were cited to support these propositions. 
These authorities embody well settled rules of law applicable to the ad- 
mission of books in evidence. See Johnson v. Fry, 88 Va. 699, 12 S. E. 
973, 14 S. E. 183; 9 Am. & Eng. Ency. Law, pp. 917, 919, 926; Lovelock 
v. Gregg, 14 Colo. 53, 23 Pac. 86; Deimel v. Brown, 35 Ill. App. 303; 
Cheever v. Brown, 30 Ga. 904; Gilchrist v. Brooklyn Mfg. Ass’n, 59 
N. Y. 495; Gould v. Hartley, 187 Mass. 561, 73 N. E. 656; Chaffee v. 
United State, 85 U. S. (18 Wall.) 516, 21 L. Ed. 908; Swan v. Thurman, 
112 Mich. 416, 70 N. W. 1023; Miller v. Shay, 145 Mass. 162, 13 N. E. 468, 
1 Am. St. Rep. 449. But, as appears from the statement of facts preceding 
this opinion, that part of the book which contained the inventory in ques- 
tion was not mutilated, the inventory itself was complete and unmutilated, 
and the absence of other pages from the book was satisfactorily explained 
by the evidence. Further none of the objections under consideration were 
made in the trial court to the admission of the inventory as evidence, 
nor was any motion made to exclude it from the evidence, nor was any 
such objection made in the grounds assigned of the demurrer to the 
evidence. Such objections in the trial court, had they been made there, 
would have put the assured upon notice that strict proof of the entries on 
the book was insisted upon, and given an opportunity to the assured to 
supply the evidence with respect thereto which the rules of law in such 
case would have required. We see no indication in the record that such 
evidence could not or would not have been supplied, if any issue requiring 
it had been made in the trial court. We are therefore of opinion that 
such objections, being made for the first time in this court, all come too 
late, and they must be treated as waived. See Newberry v. Watts, 116 Va. 
736, 82 S. E. 703. 


[7] 3. Did the iron safe clause as to an inventory require the assured 
to preserve their inventory taken as of January 1, 1913, at another store 
of the assured, to wit, at Elizabeth City, N. C., of the stock of goods 
there? 


The branch house at Elizabeth City was a separate business entirely. 
Whatever goods were shipped from that concern to the Petersburg con- 
cern were, in the current course of business, treated as sold from the 
former to the latter concern. They were entered on the books of the as- 
sured at Petersburg as purchases, in accordance with its regular and 
usual course of business. These goods showed the details of the items 
of such goods. There were invoices of them by the Elizabeth City cor- 
cern to the Petersburg concern, showing the same details. These invoices 
were preserved and delivered to the defendant and verified the books as 
to such details. These transactions were certainly shipments to, if not, 
pane speaking, purchases of, goods by the assured in the Petersburz 

tisiness. 


The iron safe clause concerned only the inventory of the Petersburg 
business; the goods in that business being the goods which were insured, 
including “shipments” to it, as well as “purchases,” as shown by the iron 
safe clause itself. To construe it to extend to requiring the preservation 
of an inventory of another business merely because such inventory would 
furnish additional evidence of verification of the correctness of the books 
of the assured embracing the business whose goods were insured, or on 
the contrary, would be to go outside of the provisions of such clause, and 
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poate to make a contract for the parties which was not in fact made by 
them. 

The subject under consideration is purely a question of contract. We 
look to the policy in suit to see what the contract on that subject was. 
We see therefrom that the contract does not require any other inventory 
to be taken than that of the stock of the assured at Petersburg. 

The question under consideration must therefore be answered in the 
negative. 

We come now to the question over which what is perhaps the chief 
controversy in the case exists, and that is this: 

[8] 4. Did the books of the assured comply with the iron safe clause 
of the policy in suit? 

We will say at the outset of our consideration of this question that 
the chief and fundamental difference which exists between the assured 
and the insurance company on the subject under consideration is this: The 
former takes the position that the books required by the iron safe clause 
of the policy in suit are only books which record the business of the as- 
sured transacted at Petersburg from the date of 1913 inventory to the time 
of the fire, plus the January, 1913, purchases not included in such inven- 
tory, and that it is only as to the transactions of such business, during 
such time, that the assured can be called upon to verify the completeness 
and accurarcy of such hooks: whereas the insurance company contends 
that the books required by said iron safe clause are books which should 
also record the original purchases of all goods at the branch stores of 
the assured, from which goods were from time to time shipped to the 
Petersburg business thus mingled with the latter stock, not only from the 
date of the 1913 inventory to the time of the fire, plus the January, 1913, 
purchases, but also for the preceding year, going back to February 1, 1912, 
because a complete and accurrate record of such business for both 
periods is essential to a verification of the accuracy of the books for the 
period from 1913 inventory to the time of the fire, and became, under a 
system adopted by insurance companies which was followed by the as- 
sured in this case in making out its claim of loss, the percentage of profits 
added to the cost value of the goods was the ascertained actual percentage 
of profits of the year’s business preceding the 1913 inventory, and hence 
the insurance company contends that the assured is required to verify 
the completeness and accuracy of its books for the whole time from 
February 1, 1912, up to the date of the fire, by producing the original 
invoices of all original purchases of goods during such whole time, not 
enly of the Petersburg business, but of all branch business from which 
goods were shipped from time to time to the Petersburg business and 
mingled with that stock, and that the invoices of such shipments by the 
branch houses to the Petersburg house, as was the current mode in which 
the business was done, as aforesaid, cannot be accepted as invoices in 
verification of the books as to such shipments; for as the insurance com- 
pany claims, to allow this would be to leave the door wide open for fraud 
on the part of the assured, by invoicing and entering on the books goods as 
purchases of the Petersburg business which were in truth not purchases 
of that business, but of the assured at another time and at another place 
of business, and merely shipped to the Petersburg business at a later time 


But opportunities for fraud are innumerable, where the disposition tc 
perpetrate it exists; and while the purpose of iron safe clauses in policies 
of insurance is undoubtedly to shut out certain opportunities for fraud, 
it,is purely a.matter of contract as to what opportunities are thereby 
sought tc be shut out. Where the stock of goods of one only of a 
number of stores of a party is sought to be insured, the insurance com- 
pany may stipulate in the iron safe clause, or elsewhere in the policy, that 
such other books shall be kept, besides those covering the particular busi- 
ness in which the stock of goods is sought to be insured, as it may choose 
to require. Thereupon the policy may be taken out, or not, as the party 
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seeking the insurance may elect. Did the insurance company make such 
additional requirement in the instant case? : 

That is to say, in the instant case we have before us simply a question 
of construction of the contract of insurance. What books, and with what 
completeness and accuracy, does the policy in suit stipulate shall be kept 
by the assured? 

As in the case of the Elizabeth City inventory question above con- 
sidered and disposed of, so here, the policy sets at rest the question under 
consideration as to the books. The business of which the books, required 
by the iron safe clause of the policy in suit, are to present a complete 
record as the business of the assured at Petersburg, and such only are 
the books required to be kept by such clause; and, as appears from such 
clause itself, as above noted, it was not contemplated by the insurance 
contract that that business should be confined to original purchases of 
goods, but it was expected to include, as stipulated in such clause, “all 
* * * shipments” of goods as well. So that we are clearly of opinion 
that the insurance contract which we have before us does not stipulate that 
the assured should keep or verify such a set of books as is contended for 
by the insurance company. Therefore we are of opinion that the position 
of the assured aforesaid on this subject is correct and in accord with the 
insurance contract. 

[9] In view, then, of the fact that the insurance contract required 
only that the set of books which should be kept by the assured should 
clearly and plainly present a complete record of the business transacted 
by the assured at its Petersburg place of business aforesaid, including all 
purchases, sales and shipments, both for cash and credit, from the date 
of the 1913 inventory to the time of the fire, and including the January, 
1913, purchases, we have no difficulty in holding that the evidence in the 
record is amply sufficient to have sustained a verdict which found, in 
effect, that such a set of books was kept by the assured and that the loss 
by the assured was at least the amount claimed, as set forth in the state- 
ment preceding this opinion. 


The books were not intended or expected to record the profits made, nor 
the discounts which might have been, but were not, received; but they 
did record all the data needed for the ascertainment of such matters. 

As appears from the statement of facts preceding this opinion, the 
testimony of the expert accountant, Wood, a witness for the assured, 
was ample to have sustained a verdict of the jury finding that the books 
fulfilled every substantial requirement of the iron safe clause. And the 
fact, adverted to in said statement, that the insurance company had such 
books in the hands of its expert aocountant in New York City for six 
or seven months, and did not even put such expert on the stand as a wit- 
ness in its behalf, or any other expert accountant, to assail the sufficiency 
of the books to comply with the iron safe clause, is to us convincing 
evidence in itself of their sufficiency. 


The only ground on which the insurance company is left to stand, other 
than its difference with the assured as to the books which should have 
been kept and the kind of verification of them required of the assured, as 
aforesaid, which we have considered and disposed of above, is that there 
were some discrepancies between the amounts of the goods on hand at the 
time of the fire as first claimed by the assured, which was $113,214.57, as 
that total was taken from the books by M. A. Lavenstein, a member of 
the firm of the assured, and the amount of $103,866.56, as taken from the 
books as such value by an expert accountant named Weiss, first employed 
by the assured to aid in making out the proof of loss, and the amount 
of $95,834.20 aforesaid, as taken from the books by Wood, as aforesaid, 
which wide variances evidenced that the books did not measure up to the 
requirements of the iron safe clause aforesaid, as is claimed by the insur- 
ance company. 

In so far as the period from the date of the 1913 inventory to the fire 
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is concerned (as to which alone, except as to the January, 1913, purchases, 
the assured was under contract obligation to keep books as aforesaid), the 
only material discrepancies between the Lavenstein, Weiss, and Wood 
statements aforesaid which could have affected the completeness and 
accuracy of the books of the assured of its Petersburg business, were the 
following matters: 

(a) The omission of the credit on the books in September, 1913, of 
the $2,299.91 of Elizabeth City goods, which failed to arrive in Petersburg 
before the fire, as to which the facts set forth in the statement preceding 
this opinion. 

(b) The $4,299.91 credits of shipments from Petersburg to branch 
stores just preceding the fire, in November, 1913, being made on the books 
after the fire, in the usual course of business of posting the books, as to 
which, also, the facts are set forth in the statement preceding this opinion. 

Lavenstein and Weiss made their statements before these omissions in 
the books were discovered. They were omissions which might occur in 
any even exceptionally well-kept books. The evidence clearly establishes 
that they were not omissions designedly made, and that they were, more- 
over, not unreasonable in their character, considering the volume of the 
business and the circumstances under which these credits on the books 
were not sooner made. 

Further: These credits were in fact all entered on the books before 
suit, and after allowing them the books showed the total of sound value 
of $95,834.20 aforesaid (and, indeed, $1,454.93 additional, as set forth in 
the above statement of facts) of goods on hand at the time of the fire as 
claimed by the assured in the suit. 

We are of the opinion that the iron safe clause in question does not 
reqt.ire that the books of the assured should be free of such character of 
errors. 

Of the other discrepancies between the statements of Lavenstein, 
Weiss, and Wood we deem it sufficient to say that there is ample testimony 
for the assured in the record to satisfactorily explain them, down to a 
difference of a little over a hundred dollars, without in any way affecting 
the completeness and accuracy of the books, so far as required to be kept 
by the iron safe clause as aforesaid. This result in itself is also, to us con- 
vincing evidence of the sufficiency as such books to meet every reason- 
able requirement of the iron safe clause. 

A great many authorities are cited for the assured on the subject of 
what character of books, as to completeness and accuracy, the authorities 
hold to be requisite to comply with the iron safe clause aforesaid, and 
many authorities are cited on the same subject for the insurance com- 
pany. Among the latter are the Virginia cases of Scottish Union Ins. Co. 
v. Va. Shirt Co., 113 Va. 353,.74 S. E, 228, Phoenix Ins. Co. v. Sherman, 
110 Va. 435, 66 S. E. 81, North British Ins. Co. v. Edmundson, 104 Va. 
486, 52 S. E. 350, Homestead Fire Ins. Co. v. Ison, 110 Va. 18, 65 S. E. 
463, and Hartford Ins. Co. v. Farris, 116 Va. 880, 83 S. E. 377. But 
there is no real difference on this subject between the positions in argu- 
ment of counsel on both sides of the case. They, in effect, concur in 
the view that the authorities held that a literal compliance with the re- 
quirements of the iron safe clause is not essential, and that a reasonable 
and substantial compliance is all that is required. This is a correct sum- 
mary of the holding of the authorities on the subject, and we are there- 
fore relieved of any need of discussing them. 

Applying such holding to the facts of the case before us, we are of 
opinion that the books in question fulfill the requirements of the iron safe 
clause of the policy in suit. 

There still remains, however, a question for our determination, which 
in part concerns the books aforesaid, although they are sufficient to com- 
ply with the iron safe contract clause. Such question remains, notwith- 
standing that conclusion, because the assured undertook to prove the 
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percentage of profits made in its business in 1912, for the purpose men- 
tioned above, by relying on such books, as verified by parol testimony, as 
= of such business and profits during that period. That question is 
this: 

[10] 5. Were the said books sufficiently verified for the period of 
1912 to establish what percentage of profits: was made by the assured in 
its Petersburg business during that time? 

Aside from the position of the insurance company aforesaid on the 
chief question of fundamental difference above considered and passed 
upon, the claim of the insurance company is that the books were in- 
sufficiently verified as to certain shipments or alleged shipments of goods 
to the Petersburg business from other branch stores of the assured in 
1912, and as to a certain shipment from a Norfolk branch store of the 
assured to the Elizabeth City branch store, also in 1912. 

It is deemed sufficient to say of these matters that, since there was 
no contract requirement that the assured should keep books covering these 
transactions for 1912 (a period which antedated the inventory of 1913), 
so far as the transactions in question entered into the Petersburg business 
of 1912 and effected the ascertainment of the percentage of profits of that 
business in that year, they were matters as to which the facts were open 
to be established by any competent evidence. The weight and effect of 
such evidence would have been for the jury, but for the demurrer thereto, 
and there was ample evidence before the jury to have warranted them in 
holding that the percentage of profits included in said claim of the assured 
was conservative and fair in amourft, as ascerta‘ned from the actual 
business transacted by the assured at Petersburg in 1912, as shown by the 
books and the other evidences for the assured in the record. 

We come now to the consideration of the following question: 

[11] 6. Did the assured incumber the stock of goods insured with a 
chattel mortgage? 

This question must be answered in the negative. 

The writing relied on by the insurance company to constitute such 
mortgage is a note of the assured, payable to its own order and indorsed 
to and held by the National Bank of Petersburg, dated October 13, 1913, 
for the sum of $10,000. The note is in the usual form of a negotiable 
collateral security note, and, so far as material, provides, after the obli- 
gation to pay, as follows: 

‘“* * * Having deposited as collateral security for the payment of 
this and any other liability of to the holder hereof, now due or to 
become due, or that may hereafter be contracted, the following property, 
with authority to use, transfer, or hypothecate said collaterals: * * 

“Lien on all stock, fixtures and accounts, etc., in our stores, 31-33 
Sycamore St., City, (8367) the market value of which is now $——_, 
with the further right to call for additional security in case there should 
be a decline in the market value thereof. * * *” 

The designation “31-33 Sycamore St., City,” correctly describes the 
place of business of the assured in Petersburg, aforesaid. But— 

The said note and provisions thereof are plainly insufficient to create 
a chattel mortgage. 4 Elliott on Contracts, § 3031; 5 Elliott on Contracts, 
§ 4750. Nor does it create a lien. And the undisputed fact, as shown by 
the record, is that the assured never created, or attempted to create, any 
lien on said stock of goods covered by the insurance policy in suit. 

And, no lien having been created, or intended to be created, the 
doctrine of equitable lien or mortgage cannot apply, as was correctly held 
by the learned judge of the trial court. So that there was neither a legal 
nor an equitable incumbrance created by the assured on the subject of the 
insurance after the policy in suit was issued, far less an incumbrance by 
chattel mortgage. 

[12] 7. Did the collateral security note aforesaid prevent the owner- 
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ship of the assured of the subject of the insurance from being “other than 
unconditional and sole ownership”? 


The question must be answered in the negative, for the reasons in- 
dicated in the consideration of the question next above. 

And even if the writing in question had created a mortgage, that would 
not have deprived the assured of the “unconditional and sole ownership 
of the property conveyed.” See Manhattan Ins. Co. v. Weill, 28 Grat. 
(69 Va.) 389, 26 Am. Rep. 364; Morotock Ins. Co. v. Rodefer, 92 Va. 
747, 24 S. E. 393, 53 Am. St. Rep. 846; Union Assur. Society v. Nalls, 101 
Va. 613, 616, 44 S. E. 896,.99 Am. St. Rep. 923; 2 Cooley on Ins. 1378, 
1379, 1383. 

The next question we have to pass on is this: 

[13] 8. Was there false swearing in the proof of loss as to the amount 
of goods on hand at the time of the fire? 

This question must be answered in the negative. 

The rule of law on this subject is well settled, and is to the effect 
that such false swearing, to forfeit an insurance policy, must consist in an 
oath to statements knowingly and willfully false, or recklessly made. Va. 
Fire & Marine Ins. v. Hogue, 106 Va. 369, 54 S. E. 8; North British Ins. 
Co. v. Nidiffer, 112 Va. 591-596, 72 S. E. 130 Ann. Cas. 1916A, 464. 

The proof of loss was based on statements made out by Weiss, the ex- 
pert accountant first employed by the assured. There were mistakes 
therein, but, as shown by the evidence, as above indicated, they were 
honest mistakes, not misstatements of fact designedly made. They were 
honestly believed by the assured to be correct at the time the proof of 
loss was sent to the insurance company. 

The sole question remaining for our consideration is raised by the 
cross-assignment of error of the insurance company, mentioned in the 
statement preceding this opinion, and that, in substance, is this: 

[14, 15] 8. Was it error in the trial court to refuse to allow counsel 
for the insurance company, notwithstanding that the legal effect of the 
demurrer to evidence by the insurance company was that it waived all 
of its own oral evidence in conflict with the evidence for the assured, and 
admitted the truth of the testimony of witnesses for assured and all 
reasonable inferences that might be drawn by the jury therefrom, to 
argue before the jury to the effect that the firm was-not bound by the legal 
effect of the demurrer? 

To state the question is to answer it. To allow such a procedure 
would be to allow a party litigant to obtain the benefit and yet escape the 
legal burden attendant upon a demurrer to evidence. It would in effect 
change the long-established rule as to the legal effect of a demurrer to 
evidence. It is plain, therefore, that the court below committed no error 
in its ruling on this subject. 

But for the reasons aforesaid we are of opinion to reverse the judg- 
ment under review, and we will enter such judgment as in our opinion 
the trial court should have entered, namely: We will overrule the 
demurrer to the evidence, and enter judgment for the assured, the plain- 
tiff in the trial court, in accordance with the verdict of the jury aforesaid, 
with interest and costs. 

Reversed. 


Burks, J. (dissenting). I prepared an elaborate dissenting opinion in 
this case, but have determined not to deliver it, as the dissent is on ques- 
tions of fact, and hence the opinion could be of little, if any value in the 
determination of future causes. I regret that I have been unable to de- 
duce the same facts from the evidence as my Brethren. I have deemed it 
necessary to say this much in explanation of my dissent, as we do not, in 
the main, differ on the questions of law involved. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


PHCENIX INS. CO. 
v. 


SHULMAN CO., Inc.* 


1. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST— 
IMPROVEMENTS MADE BY LESSEE. 


Lessee would have an insurable interest in improvements made by it 
at its own expense, though lease obligated lessor, in case of partial de- 
struction, to restore premises, since lessor in such case would be bound to 
repair only to the extent of restoring the premises to the condition in 
which they were when lease was executed and before lessee made im- 
provements in question. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 


2. INSURANCE—FIRE INSURANCE—“TOTAL DESTRUCTION.” 


Where, as a result of fire, none of materials in improvements made by 
lessee, insured, could be used to restore the improvements to that class 
and condition in which they were immediately preceding the fire in ques- 
tion, held, there was a “total destruction,” within policy covering such 
improvements, though there was not a total physical destruction of ma- 
terials. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Total Destruction.) 


3. INSURANCE—CONTRACT—CONSTRUCTION. 
An insurance contract must be construed in accordance with its 
terms, and its plain meaning given effect. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


7. INSURANCE—FIRE INSURANCE—AMOUNT OF LOSS—EVI- 
DENCE ADMISSIBLE. 


Where by express provisions interest of insured was the original 
cost of improvements at a certain date, less monthly decreases named and 
deductions for depreciation, and insurer was not liable beyond actual 
cash value of property at time of loss, testimony tending to show the 
cash value of insured’s interest in improvements at the time of fire was 
admissible. 


(For other cases, see Insurance, Dec. Dig. § 660.) 


Error to Law and Chancery Court of City of Norfolk. 

Suit by the Shulman Company, Incorporated, against the Phoenix In- 
—— Company. Judgment for plaintiff and defendant brings error. 
Affirmed. 


This is a suit instituted by Shulman Company, Incorporated, in the 
court below, against the Phoenix Insurance Company, to recover the sum 
of $7,500 alleged amount of loss suffered by the assured by reason of the 
alleged destruction by fire of a certain property interest covered by a 
certain Policy of of insurance, whereby the insurance company insured the 


* Decision rendered, June 12, 1919. 99 Ss. ‘E. Rep. | 602. 
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interest of the assured in such property against “total destruction” by 
fire. 

The policy of insurance is described in the record as a “valued policy.” 
It is in the usual standard form of valued fire insurance policies, except 
that it is peculiar in the following named respects: Next after the starid- 
ard provisions in the policy as to insurance “against all direct loss or 
damage by fire except as hereinafter provided, to an amount not exceed- 
ing seventy-five hundred ($7,500) dollars” (the amount being the amount 
inserted in this particular policy) “to the following described property 
while located and contained as described herein and not elsewhere, to wit: 
As per form attached”—there is attached what is commonly known as a 
“rider,” containing the following special provisions pertaining to this par- 
ticular contract of insurance namely: 

“$7,500.00—On the interest of the insured in the permanent improve- 
ments made to building by them including store front, hardwood floors 
in store and windows, mezzanine floor and appurtenances and decorations 
in store, located Nos. 202-204 Granby street, also on wall or show cases 
and signs thereon, in hotel lobby, all of the above being in the ‘Monticello 
Hotel’ building, situate on the northeast corner of Granby street and City 
Hall avenue, in Norfolk, Virginia. 

“It is understood that this policy does not cover window backs or 
store furniture and fixtures specifically insured. 

“It is the intention that this insurance is to indemnify the insured 
against fire loss to the property above described only in case of total de- 
struction by fire, and in no event shall this company’s liability exceed the 
interest of the insured in the above described property, which for the pur- 
pose of determining in event of fire occurring during the life of this pol- 
icy causing total destruction thereof, shall be camputed; i. e— 

“The original cost as of January 1, 1915, to be subject to one one hun- 
dred and twentieth (1/120th) decrease monthly from said date to date of 
fire, if any, the amount of insured’s interest remaining at time of fire 
to also be subject to deduction for depreciation as provided for in the 
printed conditions of this policy, and in no event to exceed this company’s 
proportionate amount of the total insurance thereon at time of fire. 

“This insurance is also effected subject to the conditions of the elec- 
tric light and power permit and lightning clause, and permit for keeping 
of two gallons of gasoline, which are hereby made a part of this policy. 

“Attached to and made a part of Policy No. 6859—Phcenix Insurance 
Company of Hartford, Connecticut. 

“Thompson, Etheredge & Co., Agents.” 

(Italics supplied). 


° 


The printed conditions of the policy providing for deductions for de- 
preciation are as follows: 

“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, 
with proper deduction for depreciation, however caused, and shall in no 
event exceed what it would then cost the. insured to repair or replace the 
same with material of like kind and quality.” 


The policy covered the period of one year from December 1, 1917, at 
noon, to December 1, 1918, at noon, and was issued on the firstnamed date. 
It covered the interest of the assured in the permanent improvements men- 
tioned in said “rider” made to the hereinafter mentioned leased premises 
at the expense of the assured. 

The record shows that such improvements were made in the early 
part of the year 1915. They were made to the floor and front of two cer- 
tain storerooms thrown into one room on the first floor of the building 
known as the Monticello Hotel in Norfolk. They were made in pursu- 
ance of the provisions of a lease of the whole of such storeroom by its 
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owner (hereinafter referred to as landlord) to the assured for a term 
of 10 years commencing January 1, 1914. The lease was dated August 
31, 1914, and acknowledged for recordation the latter part of September, 
1914. The record shows that at the time this lease was executed the 
whole storeroom, including floor and front, was being rented out by the 
landlord, and was then occupied by a tenant, and was in as good condition 
as the landlord would contract to put it, except to the extent of making 
an outlay of $750 towards the improvements of the floor, which the land- 
lord agreed in said lease to make for that purpose; and it was expressly 
provided in such lease that the residue of the expense of putting a new 
floor in such store and the total expense of certain alterations and changes 
in the store front, which, together with the outlay borne by the assured 
for said new floor, constituting the improvements which were the subject 
of the insurance aforesaid, should be all borne and paid for by the as- 
sured. It was further provided in such lease that the work of installing 
said improvements should be commenced by January 1, 1915, be com- 
pleted as soon thereafter as practicable, and when completed were to be- 
come the property of the landlord. 
The lease also contained the following provision: 


‘“* * * Tn case the said premises are, without default on the part 
of the lessee, injured by fire or otherwise, but not to such an extent as 
to make them or any part thereof untenantable, then the said lessor is to 
repair the same at its own expense and there is to be no abatement of the 
rent; if, however, the injury so occurring to such premises is so great as 
to render same, or any part thereof, untenantable, then there will be a rea- 
sonable deduction from the rent for such time as may elapse before the 
said lessor shall restore said premises to tenantable condition, which shall 
be done within a reasonable time, or otherwise the lease shall be, at the 
option of the lessee, terminated; but if the said premises be totally des- 
troyed, without default on the part of the lessee as aforesaid, by fire or 
otherwise, then the said lease shall ipso facto terminate — the occur- 
ring of such destruction.” 


The said lease was exhibited to the agent of the insurance company 
at the time the contract was entered into and the insurance company 
was then fully advised and understood what property and what interest 
therein it was insuring. 

The fire in question occurred January 1, 1918. 

The original cost of said improvements borne and paid by the as- 
sured was the sum of $12,024.17. Deducting from such amount the 
monthly decrease thereof provided for in said “rider” left the sum of 
$8,416.92 as the value of the interest of the assured still existing in the 
said cost of said improvements at the time of. the fire, January 1, 1918, or 
an amount in excess of the $7,500 amount of insurance aforesaid. 

Considering the evidence under the statutory rule applicable we find 
the record shows the following facts: The result of the fire was to ren- 
der the premises untenantable and the effect of the fire upon said im- 
provements was, not to physically totally destroy the material used there- 
in, but to damage the same to the extent of rendering it unfit to be used 
in restoring such improvements to their condition just previous to the fire; 
that is to say, none of such material could with reasonable prudence be 
used to restore the improvements, so as to make the same class of floor 
and store front as existed just before the fire; but a great part of such 
material could have been used to restore the floor and store front as an 
inferior class job, such as was the floor and store fronts of the premises 
as they stood at the time of the execution of the lease aforesaid, and 
before the first-class floor and store front were installed at the desire 
and at the expense of the assured, as aforesaid, less normal wear and 
tear during the time they had been used prior to the fire. 

There was a trial by jury and a verdict for the assured for $7,500 and 
interest thereon, which the trial court declined to set aside and it entered 
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judgment accordingly. And the defendant insurance company brings 
error. 


Williams & Tunstall, of Norfolk, for plaintiff in error. 
Hicks, Morris, Garnett & Tunstall and Tazewell Taylor, all of Nor- 
folk, for defendant in error. 


. Sims, J., after making the foregoing statement, delivered the follow- 
ing opinion of the court: 

The questions raised by’ the assignments of error will be passed upon 
in their order as stated below. 

[1] 1. Did the assured have an insuralle interest at the time of the 
fire in the improvements which were the subject of the insurance contract 
in suit! 

This question must be answered in the affirmative. 

It is claimed by the insurance company that, under the provisions 
of the lease set forth in the above statement of facts, the assured had 
no insurable interest in the improvements aforesaid, for the reason that in 
case of partial destruction of the premises by fire (which the insurance 
company insists is the case before us) the landlord, as provided in the 
lease was obligated to restore the premises, so’ that the assured had only 
to insist upon its contract rights against the landlord and it would have 
suffered no loss by the fire in question. We may conclude that as be- 
tween the landlord and the assured the destruction of the leased premises 
by fire was only partial, and yet the correctness of said position would 
depend upon the determination as to what condition the landlord was 
obligated by the lease to restore the premises in such case. As appears 
from the statement of facts above, the premises were rendered untenanta- 
ble by the fire. The contract admits of some question whether in such 
case there is any absolute obligation on the landlord to repair. But, if 
it be conceded that if the premises were not totally destreyed, there was 
an obligation upon the landlord to repair, such obligation would go to the 
extent of restoration of the premises only to the condition they were 
in when the lease was executed, natural wear and tear excepted; that is 
to say, to the condition of an inferior class floor and store front such 
as would have existed just prior to the fire, if the better class of im- 
provements installed at the expense of the assured had not been put in. 
This was the extent of the landlord’s obligation. Were the landlord to 
discharge that obligation that would not restore the improvements which 
were the subject of the insurance, but a different class of improvements. 
The assured would be still left wholly without the class of such improve- 
ments which were put in at its expense, the portion of the value of which 
outlay remaining as a property interest in the assured at the time of the 
fire being precisely what was insured, and not the inferior class of im- 
provements. To again obtain the better class of improvements aforesaid 
the assured would have to put them in at its own expense as it did orig- 
inally, which expense, less the excess value to the assured of new over 
the value of the old improvements at the time of the fire, if there was any 
such excess value, would measure its loss. Such was the loss, to the ex- 
tent of $7,500, against which it had taken out insurance. Figured at the 
monthly decreases in value fixed by the policy of insurance (which al- 
lowed both for depreciation in use and the vesting of title in the landlord 
as the lease provided), such loss of the assured at the time of the fire 
was $8,416.92. There was no deduction to be made from this because of 
the value in the material in the improvements left undestroyed by the fire, 
because under the lease they belonged to the landlord and not to the as- 
sured. 

Further: 

If the leased premises (which included other property than that 
which was mentioned in the insurance policy) had been totally destroyed 
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by the fire without fault of the lessor (and there is no evidence in the case 
of such fault), there was under said lease no obligation on the landlord 
to restore the premises. 

Hence whether the destruction of the leased premises was total or 
partial the assured had an insurable interest at the time of the fire in the 
subject of the insurance. 

[2] 2. Was there a “total destruction” by fire of the improvements 
which were covered by the insurance contract at the time of the fire 
within the meaning of that contract? 

This question, also, must be answered in the affirmative. 

As appears from the statement preceding this opinion, there was not 
a total physical destruction of the material remaining in such improve- 
ments at the time of the fire. But as the result of the fire none of such 
material could be used to restore the improvements to that class and con- 
dition in which they were immediately preceding the fire. This resulted 
in a loss to the assured of $8,416.92, as we have above seen. That, as we 
have also above seen, was a total loss to the assured of the whole value 
of the interest which it insured. It is in truth a situation in which what 
would have been but a partial loss to an owner of the building, since he 
would have owned the material left undestroyed by the fire, was a total 
loss to the tenant, since the latter did not own the material, so that the 
sale or any use of it might minimize the damages, and since the material 
was so injured that it could not be used in the reconstruction of the class 
of improvement which the tenant needed in his business. And in order 
to restore the improvements to their condition just prior, to the fire re- 
quired new material and a new outlay by the assured, as aforesaid. We 
have thus presented a case certainly of “total loss” to the assured of the 
subject of the insurance as a result of the fire. 

Does the use of the term “total destruction” in the contract of in- 
surance render it inoperative to indemnify the assured against such loss? 
If so, such construction of the contract would operate to defeat the as- 
sured from obtaining indemnity for the only interest which it in fact in- 
sured or could have insured, although there was a total loss of that in- 
terest. The assured had no interest in any material left undestroyed by 
the fire, as aforesaid, if it was so injured as to be of no use to it for the 
particular purpose of the restoration aforesaid. It would seem peculiar, 
and not to be expected, that the assured would enter into a contract and 
pay an,insurance premium for indemnity for loss conditioned upon the 
“total destruction,” in the ordinary meaning of those words, of property 
not its own (being of material in which it had no interest). The lan- 
guage of a contract would have to be very plain to such an effect, for it 
to receive that construction. 

[3, 4] It is true that an insurance contract, like any other contract, 
must be construed in accordance with its terms. Its plain meaning must 
be given effect. Courts cannot make contracts for parties. But all of 
the provisions of the contract will be construed together and seemingly 
conflicting provisions will be harmonized, when that can be reasonably 
done so as to effectuate the intention of the parties as expressed in the 
contract. And especially is this true as to insurance contracts, which, 
under well-settled rules, in case of doubt as to their meaning, are con- 
strued strictly against the insurer and liberally in favor of the assured. 

A provision in the “rider” clause of ‘the policy in suit expressly 
provides that— 


“It is the intention of this insurance to indemify, the insured against 
fire loss to the property described. * * * ” (Italics supplied.) 

It is true that this provision is immediately followed by the lan- 
guage “only in case of total destruction by fire.” But taken together, 
even if considered separately from the other provisions of the policy, it 
cannot be said that the plain meaning of these provisions is that the con- 
tract is one of indemnity only in the event of “total destruction” of the 
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property mentioned in the sense which would be given those words in 
an ordinary valued policy where the assured is absolute owner of the 
material composing the property insured. The words “total destruction” 
must be construed with the fact borne in mind that the policy is not an 
ordinary valued policy. And when we look to the beginning portion of 
the policy we see there the provision that the insurance company does in- 
sure the assured “against all direct loss * * * by fire, except as here- 
inafter provided.” 


We are of opinion, therefore, that the reasonable construction of the 
policy in suit is that such a destruction of the property mentioned therein 
as would result in a “total loss” to the assured of the whole value of its 
interest in the property mentioned constitutes the “total destruction” 
stipulated in the policy. 

Such is the case before us, as we view it upon principle. 

When we come to consider the authorities cited pro and con, we find, 
as said in a learned note in 56 L. R. A. 784, dealing with the subject, 
that— 


“The courts have met with considerable difficulty in attempting to 
define the words ‘total loss’ and ‘totally destroyed,’ and apparently con- 
flicting rules have been adopted.” 


See, also, Phvenix Ins. Co. v. Port Clinton Fish Co., 14 Ohio Cir. 
Ct. R. 160; Murphy v. American Cent. Ins. Co., 25 Tex. Civ. App. 241, 
54 S. W. 407; O'Keefe v. Liverpool L. & G. Ins. Co., 140, Mo. 558, 41 S. 
W. 922, 39 L. R. A. 819; Royal Ins. Co. v. McIntyre, 90 Tex. 170, 37 
S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797; Pennsylvania Fire 
Ins. Co. v. Drackett, 63 Ohio St. 41, 57 N. E. 962, 81 Am. St. Rep. 608; 
Corbett v. Spring Garden Ins. Co, 155 N. Y. 389, 50 N. E. 282, 41 L. 
R, A. 318. Many of the cases cited and cases referred to therein and 
in the note to 56 L. R. A. 784, aforesaid, turn, however, upon the fact 
that total destruction of the building insured was the stipulation in the 
policy, arrd they do not concern an insurance of a financial interest in the 
use of improvements of a certain character which compose a part of a 
building. 

[5] However, we are relieved in the instant case from entering 
upon an interpretation of the authorities on a difficult and abstruse sub- 
ject and from the attempt to deduce therefrom the principles of law ap- 
plicable to the case before us, by the fact that the trial court gave an in- 
struction which was asked for by the insurance company, and given as 
asked, which instruction presented to the jury the same conclusion of law 
as that which we have above reached with respect to the meaning of “total 
destruction,” as those words are used in the policy in suit. That instruc- 
tion is as follows: 


“Instruction No. 3. 


“The court instructs the jury that under the terms of the policy of 
insurance sued upon in this proceeding the plaintiff cannot recover, un- 
less the jury shall believe from the preponderance of the evidence that the 
property insured was totally destroyed. The words ‘total destruction,’ as 
used in the policy sued on, do not mean the complete extinction or an- 
nihilation of the property, but do mean that the property must have been 
so injured that a reasonably prudent owner would not use the same in re- 
storing it to its former condition, but would abandon it and construct the 
property anew.” 


Having asked for such instruction, and the case having been tried 
upon the rule of law thus laid down, and the evidence for the assured 
having fully measured up to such rule, as appears from the statement of 
facts preceding this opinion, the insurance eompany is in this case bound 
by such rule of law. Oe 

It follows, from what we have said, also, that we are of opinion, as 
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an independent proposition, that such instruction correctly propounded 
the law as applicable to the policy of insurance in the instant case. 

[6] 3. Can the insurance company maintain the complaint that the 
action of the trial court in giving the following instruction was error? 

This question must be answered in the negative. 

The instruction referred to is as follows: 


“The court instructs the jury that the plaintiff in this suit had an 
insurable interest in the property insured under the policy in this suit, 
regardless of the terms of the lease in evidence.” 


The insurance company assigns the giving of this instruction as error 
* prejudicial to it, in that it permitted the jury to disregard the terms of 
the lease. It would seem from the verdict that the jury did not avail 
themselves of such permission. If not, the objection to the instruction 
loses its force. But in any event the instruction could have been prej- 
udicial to the insurance company only in case the assured had no insura- 
ble interest under the terms of the lease, as was the contention of the 
insurance company. As we noted above, the assured did have an insura- 
ble interest under the terms of the lease. Therefore the position of the 
insurance company on which such assignment of error rests is untenable, 
and hence the assignment of error itself cannot be maintained. 

[7] 4. Was it error in the trial court to admit, over the objection of 
the insurance company, testimony tending to show what was the cash 
value of the interest of the assured in the improvements aforesaid at the 
time of the fire? 

This question must be answered in the negative. 

By the express terms of the “rider” provisions of the policy the in- 
terest insured was the original cost of the improvements as of January 
1, 1918, less not only the monthly decrease named, but also “deductions 
for depreciation as provided in the printed conditions of this policy.” 
The printed conditions referred to are quoted in the statement preceding 
this opinion, and, as will be seen therefrom, they provided that the in- 
surance company “shall not be liable beyond the actual cash value of the 
property at the time of loss. * * *” Hence the testimony in question 
was relevant and admissible. 

For the foregoing reasons, we find no error in the judgment under 
review, and it will be 

Affirmed. 

Burks, J., absent. 


MAY v. GLOBE & RUTGERS FIRE INS. CO. (No. 10207.)* 
(Court of Appeals of Georgia, Division No. 1.) 


INSURANCE—FIRE INSURANCE—VIOLATION OF TERMS— 
NONSUIT. 


It appearing from the evidence for the plaintiff that he violated ex- 
press terms of the fire insurance policy sued on, and that the policy there- 
by became void, it was not error for the court to grant nonsuit. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 
Action by Harry May against the Globe & Rutgers Fire Insurance 
Company. Judgment of nonsuit, and plaintiff brings error. Affirmed. 


aa rendered, June 12, 1919. 99 S. E. Rep. 631. Syllabus by the 
ourt. 
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_ Colquitt & Conyers and Albert E. Mayer, all of Atlanta, for plaintiff 
in error.. 


Moore & Pomeroy, of Atlanta, for defendant in error. 


> oo > 


BRADBURY v. INSURANCE CO. OF PENNSYLVANIA. PHILA- 
DELPHIA* 


(Supreme Judicial Court of Maine.) 


2. INSURANCE—FIRE INSURANCE—PLEADING—“FORGETFUL 

OF ITS LEGAL DUTY.” 

In action on standard fire policy, in which plaintiff sought to avoid 
award of referees upon ground of their misconduct, allegation “that de- 
fendant, forgetful of its legal duty, did not present the names of dis- 
interested men” from which to select referee, held sufficient without 
allegation of scienter to charge insurer with fault; the phrase “forget- 
ful of its legal duty’ being tantamount to a charge of negligence. 


(For other cases, see nsurance, Dec. Dig. § 574[3].) 


3. INSURANCE—-FIRE INSURANCE—ARBITRATION—EVIDENCE 

BIAS OF REFEREES. 

In action on fire policy involving validity of referee's award in ascer- 
tainment of loss, evidence of the conduct of the referees from the time 
they are proposed until they have completed their award, including what 
they say and do, is competent to prove the referees biased and prejudiced. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


4. INSURANCE—FIRE INSURANCE—ARBITRATION—BIAS OF 

REFEREES. 

Where referees selected to ascertain fire loss are not as free from 
bias, prejudice, sympathy, and partisanship as judges and jurors are pre- 
sumed to be, award is invalid. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 


5. INSURANCE—FIRE INSURANCE—SUFFICIENCY OF DEC- 

LARATION. 

In action on standard fire policy, in which plaintiff claims award 
of referees ascertaining loss to be invalid because of misconduct of ref- 
erees, declaration held to set out cause of action without allegation of 
scienter on part of insured, in view of Rev. St. c. 87, § 38. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 







































Exceptions from Supreme Judicial Court, Knox County at Law. 
Action by Harry B. Bradbury against the Insurance Company of 
the State of Pennsylvania, Philadelphia. On exceptions. Overruled. 







Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Wilson, 
and Deasy, JJ. 


M. A. Johnson and A. S. Littlefield, both of Rockland, for the plain- 
tiff 
William H. Gulliver, of Portland, for defendant. 


*Decision rendered, June 5, 1919. 106 Atl. Rep. 862. 
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AGRICULTURAL INS. CO. OF NEW YORK v. ANDERSON. 
(No. 20777.)* 


(Supreme Court of Mississippi, Division A.) 


1. INSURANCE—REFORMATION OF POLICY—MISTAKE—LO- 
CATION OF PROPERTY INSURED. 


Where defendant’s agency, persuant to a request to locate plaintiff's 
cotton and insure it where located, inquired of the compress company 
storing it, and being informed that it was in their brick compartments 
insured it as being there, which was not true, the cotton being in frame 
sheds, where fire later destroyed it, the policy will be reformed as for 
mutual mistake, and recovery had thereon by insured 


(For other cases, see Insurance, Dec Dig. § 143[3].) 


2. INSURANCE—ESTOPPEL—KNOWLEDGE OF LOCATION OF 

PROPERTY INSURED. 

In suit upon policy for the loss of cotton destroyed by fire in frame 
sheds, the insurer is estopped to deny that the cotton insured although de- 
scribed in the policy as being located in brick compartments, was. in fact 
the cotton which was intended by both parties to be insured; the insurer’s 
agent , under instructions from insured to locate the cotton and insure it 
at the place where it was, having independently investigated its location 
and insured it as being in brick compartments. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Chancery Court, Hinds County; Lamar F. Easterling, 
Chancellor. 


Suit by Mrs. A. C. Anderson against the Agricultural Insurance 


Company of New York. From a decree for complainant, defendant ap- 
peals. Affirmed. 


McLaurin & Armistead, of Vicksburg, for appellant. 
Alexander & Alexander, of Jackson, and Hill & Witty, of Green- 
wood, for appellee. 


*Decision rendered, June 23, 1919. 82 S. Rep. 146. 


SPRINGFIELD FIRE & MARINE INS. CO. v. BARNETT. (6071.)* 
(Court of Civil Appeals of Texas 


1. INSURANCE—FIRE POLICY—ARBITRATION—NECESSITY. 
Where fire policy provides for arbitration as to amount of loss in 

the event of a disagreement between the parties, such disagreement is 

prerequisite to to right to demand such arbitration, and a mere arbitrary re- 


*Decision rendered, April 16, 1919. Rehearing denied June 18, 1919. 
213 S. W. Rep. 365. 
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fusal to pay amount demanded and offering a less amount does not con- 
stitute such a disagreement. 


(For other cases, see Insurance, Dec. Dig. § 567.) 


2. INSURANCE—FIRE POLICY—ARBITRATION—EFFECT OF 
AGREEING TO. 


Where right to demand arbitration had not arisen under fire policy, 
there being no disagreement as to loss, that insured did not enter into 
arbitration which resulted in arbitrators’ failing to appoint an umpire 
would not defeat right to sue on policy, such collateral agreement being 
no part of policy, in view of Const. ar® 1, ‘§ 13, providing that no right 
is waived unless in plain terms. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


3. INSURANCE--FIRE POLICY —ARBITRATION—CONDITION 

PRECEDENT TO SUIT. 

Fire policy may legally provide for determination of amount of loss 
by arbitration and make determination condition precedent to suit on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


4 INSURANCE-—-FIRE POLICY—ARBITRATION — CONDITION 

PRECEDENT TO SUIT. 

A stipulation in fire policy to submit issues as to amount of loss to 
arbitration, where policy does not provide that same shall be done before 
any suit is brought, is collateral to insurance contract and will not defeat 
a suit brought thereon without such award. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Error from District Court, McLennan County; H. M. Richey, Judge. 
Action by Elmer Barnett against the Springfield Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant brings error. 


Affirmed. 


Locke & Locke, of Dallas, for plaintiff in error. 
W. L. Eason, of Waco, for defendant in error. 
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MARINE. 


SUPREME COURT OF WASHINGTON. 


LAURIDSEN 
uv. 


BOWDEN, GAZZAM & ARNOLD. (No. 14809.)* 


2. INSURANCE—AGENCY—SUFFICIENCY OF LETTER TO CON- 
STITUTE. 


Where defendant, agent of an insurer upon inquiry simply quoted 
rates and concluded its letters by saying it hoped to receive an order for 
insurance on the cargoes, such statement was insufficient to constitute 
the appointment of the inquirers as agents of defendant who was agent 
of an insurer writing insurance as an unauthorized company under In- 
surance Code, § 75. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


3 INSURANCE-—AGENCY—AUTHORITY—SUFFICIENCY OF IN- 
STRUCTIONS. 


A statement of insurer’s agent that if inquirer would advise the name 
of shipper, amount of shipment, nature of cargo, boat shipped on, and 
point of sailing and destination, they would protect the shipment by in- 
surance conferred no authority upon the inquirer in the name of such 
agent to do anything to protect shippers or shipment. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


4. INSURANCE—MARINE INSURANCE—AGENCY—CONSTRUC- 
TION OF LETTER. 


Where defendant insurance agent, sued for breach of alleged contract 
to procure insurance, in a letter to parties attempting to procure marine 
insurance for other parties, said, “We have another agent up the sound,” 
etc., such does not of itself prove the existence of, nor create an agency 
in the persons written to, although inferring that the writer proposed to 
give addressees authority to do a given thing in a special manner. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


5. INSURANCE—MARINE INSURANCE—AGENCY — APPOINT- 
MENT OF AGENTS. 


Since third parties dealing with an agent must at their own risk as- 
certain both the fact and extent of the agent’s authority, and the burden 
is on them to show that the acts of the agent were within the scope of 
his authority, and neither the fact of agency nor its scope can be estab- 
lished by declarations of the alleged agents in the absence of the prin- 
cipal, in an action for breach of contract to procure marine insurance 
the rights of plaintiff are to be considered as if he had read the commu- 
nications between the parties attempting to procure insurance for him and 
the defendant insurance agents bearing upon the question of agency. 


(For other cases, see Insurance, Deq Dig. § 93.) 


*Decision rendered, May 31, 1919 181 Pac. Rep. 885. 
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6. INSURANCE—RATIFICATION OF AGENT’S ACTS. 


There could be no ratification of the act of the parties attempting to 
procure insurance as agents of the insurance agency, where there was 
no proof of any agency on the part of the performers of the act. 


(For other cases, see Insurance, Dec. Dig. § 94.) 
Main, Holcomb, and Tolman, JJ, dissenting. 


En Banc, 

Appeal from Superior Court, Clallam County; Guy C. Alston, Judge. 

Action by G. M. Lauridsen against Bowden, Gazzam & Arnold. Ver- 
dict and judgment for plaintiff, and defendant appeals. Reversed and re- 
manded, with instructions to dismiss the action. 


Bogle, Graves, Merritt & Bogle, of Seattle, for appellant. 
T. F. Trumbull and Rose & Lewis, all of Port Angeles, for respon- 
dent 


MITCHELL, J. Respondent brought this action to recover damages for 
an alleged breach of contract to procure marine insurance upon a cargo 
of canned salmon to be shipped from Clallam county to Seattle in Nov- 
ember, 1915. At the close of respondent’s proof appellant challenged the 
sufficiency of the evidence, and moved the court for a judgment of non- 
suit. Again at the close of all the evidence, appellant moved the court to 
direct the jury to return a verdict for appellant and against the respon- 
dent on the ground that the evidence failed to show any right of recovery 
on the part of respondent. And again after the verdict and at the proper 
time appellant made and filed a written motion for judgment non ob- 
stante veredicto. Each of the motions was denied and an exception 
taken. The jury returned a verdict in the sum of $2,500 for respondent, 
and from a judgment entered thereon this appeal has been taken. 

[1] Aftr the verdict had been received in the trial court, and after 
appellant had filed a motion for a new trial, it then in writing waived 
its motion for a new trial, but insisted upon its motion for a judgment 
non obstante veredicto. Respondent now objects to the consideration 
by this court of appellant’s assignments of errors, it being contended 
that the waiver of the motion for a new trial carried with it and con- 
doned whatever errors, if any, might have been properly considered un- 
der the motion for a new trial. Whatever may have been the rule in this 
respect at common law and according to the early decisions in this state, 
under the present practice statutes and the later decisions of this court 
the rule is otherwise. In the case of Dyer v. Middle Kittitas Irrigation 
District, 40 Wash, 238, 82 Pac. 301, a verdict was rendered for the de- 
fendant; plaintiff made a motion for a judgment notwithstanding the 
verdict and for a new trial. Before the motions were passed upon, the 
motion for a new trial was withdrawn by the plaintiff, and plaintiff’s 
rights were submitted upon the other motion. It was overruled, and 
judgment was entered on the verdict. This court considered the sufh- 
ciency of the evidence to sustain the judgment, and reversed the case, or- 
dering a judgment for the paintiff. Again in the case of Forsyth v. Dow, 
81 Wash. 137, 139, 142 Pac. 490, 491, this court said: 

“A motion for a judgment non obstante veredicto is a creature of 
the common law. It is now entertained only in so far.as it has been de- 
fined and assigned a particular function in our Code of Procedure. * * 
* Nor does the statute make the motion in any way dependent upon or 
concurrent with a motion for a new trial.” 

Other cases to the same effect are Birch v Albercrombie, 74 Wash. 
486, 133 Pac. 1020, 50 L. R. A. (N. S.) 59, and Mattson v. Griffin Trans- 
fer Co., 90 Wash. 1, 185 Pac. 392. 
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[2-4] The case was tried upon a second amended complaint. In 
the original complaint, appellant, the Pacific Marine Insurance Company, 
a corporation, and Davis & Woods, a copartnership, were made defen- 
dants and were served with summons and complaint. The complaint al- 
leged, inter alia, that Davis & Woods acted in the transaction as agents 
for appellant and the Pacific Marine Insurance Company, and recovery 
was sought for loss on a policy of insurance that Davis & Woods rep- 
resented was or would be issued because of the receipt by them of the 
premium paid for the policy prior to the loss. The amended complaint 
was served and filed, continuing the case against all three defendants. 
A separate demurrer of the Pacific Marine Insurance Company to the com- 
plaint having been sustained, the case was dismissed upon the motion of 
the plaintiff as to the insurance company and also as to Davis & 
Woods. In the second amended complaint the plaintiff sued, not on an 
alleged breach of contract to procure insurance. 

The probative facts in the case are undisputed. Respondent was a 
resident of and doing business in Clallam county; J. M. Davis and P. 
J. Woods resided in Port Angeles, Wash., and were engaged in busi- 
ness as copartners in the name of Davis & Woods; and appellant was 
and is a corporation of this state having its office and place of business 
in Seattle, and engaged, under its articles of incorporation, in the insur- 
ance business only as agent and broker for fire, marine and liability in- 
surance companies Appellant, as agent, represented, among other com- 
panies, the Pacific Marine Insurance Company, a foreign insurance com- 
pany which wrote marine insurance in this state as an “unauthorized 
company” under section 75 of the Insurance Code of the state. Davis & 
Woods had no license from the state insurance commissioner to solicit 
insurance for the appellant or the Pacific Marine Insurance Company. 

Respondent, intending to send two gas boats with cargoes of canned 
salmon from his cannery near the mouth of the Quillayute river in Clal- 
lam county to Seattle, was solicited on November 20th by Mr. Davis of 
the firm of Davis & Woods, to give them the application for the marine 
insurance on the cargoes. Davis told respondent’ he was the representa- 
tive of the Pacific Marine Insurance Company, through Bowden, Gazzam 
& Arnold, of Seattle, and not being posted as to rates, he would write 
and find out what they were. Thinking there was insufficient time to 
attend to it by mail, Davis agreed to telegraph appellant. That after- 
noon (Saturday) Davis sent a telegram as follows: 

“Port Angeles, Wash., Nov. 20, 1915. 

“Bowden, Gazzam & Arnold, N. Y. Blk., Seattle, Wash. Write us 
best marine rate cargo salmon ex boats Albert and Rhododendron owned 
by Capt. Albert Johnson, this city, from cannery mouth Quillayute river, 
Clallam county to Seattle. Davis & Woods” 


Appellant’s office was closed on Saturday afternoon, and the telegram 
was not delivered to it until Monday, November 22d, which was the first 
appellant heard of the transaction. Davis’ statement to respondent on 
November 20th that his firm was agent of appellant was unauthorized. 
On Monday Mr. Arnold, secretary of appellant, replied to the telegram 


he had just received as follows: 
“Seattle, Wash., 11:59 a. m., Nov. 22. 
“Davis & Woods, Port Angeles, Wash. Rate salmon thirty cents 
gasoline boats ten cents regular steamers see letter to-day. 
“Bowden, Gazzam & Arnold.” 
On the same day, after sending the telegram, a letter was written 
and mailed from appellant’s office as follows: 
“Seattle, Wash., Nov. 22, 1915. 
Messrs. Davis & Woods, Port Angeles, Wash 
Gentlemen: Your wire of the 20th was not received until this morn- 
ing owing to the fact that we always close the office on Saturdays at 1 p. 
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m., and we therefore wired you this morning as follows: ‘Rate salmon 
thirty cents gasoline boats ten cents regular steamers, see letter to-day.’ 
“The rate on cargo salmon from cannery at mouth of Quillayute 
river, Clallam county, to Seattle, if by regular steamers is but 10 cents 
per $100, while if shipped by gasoline boats the rate is thirty cents per 
$100, and we trust these rates will enable you to secure the business. 
“The above rates quoted are for cargo under deck and are always 
twice as much when loaded on deck. 
“Thanking you for this inquiry, and hoping to receive your order for 
the insurance, we remain, yours very truly, 
“Bowden, Gazzam & Arnold, 
“W. W. Turner, 
“Manager Marine Insurance Dept.” 


On November 22d, upon receipt of the telegram of that date from ap- 
pellant, Davis informed respondent of the rates. Respondent testified he 
then told Davis to “write a policy, and he (Davis explained they did not 
issue a policy on marine insurance like they do on fire, they would give 
me what he called a slip or receipt for the money—a memorandum or 
something of that kind.” 


On or about November 24th, Davis & Woods wrote to appellant as 
' follows: 
“Port Angeles, Wash 
“Bowden, Gazzam & Arnold, Seattle, Wash. 
Dear Sirs: Refer your letter 22d inst. Shall we issue applicant a slip 
arid contract such as you mailed us in June last, per inclosed blanks; if 
so kindly mail blanks and when we are advised as to cargo we will issue 
slip to assured and mail copy to you. 
“Kindly advise us in this matter that there is no hitch. 
“Yours truly, Davis & Woods, 
“Per J. M. Davis.” 


On November 27th, appellant’s office in Seattle wrote and mailed to 
Davis & Woods a letter as follows: 

“Seattle, Wash., Nov. 27, 1915. 

“Messrs. Davis & Woods, Port Angeles, Wash. 

Gentlemen: Replying to your letter of the 24th inst., have to state 
that if this order is for a single shipment it will be necessary for you to 
issue an open policy contract with the assured. If you will advise us 
the name of the shipper, amount of shipment, nature of cargo, boat that 
it is shipped on, to and from what port and the date of sailing we will 
protect the shipment for you and return one of our polices covering on 
the same. 

“In our letter of June 5th, we sent you open policy for your own 
use, made out in triplicate. These were to have been signed by your 
firm and all returned to this office for the policy itself to be made out. 
Kindly do this now, and we will then be able to complete the transaction. 

“We have another agent up sound that has taken care of several 
salmon shipments and we have issued policies from this office, on such 
information as requested above. 

“Awaiting your advices, we remain, yours very truly, 

Bowden, Gazzam &Arnold, 

“W. W. Turner, Manager Marine Ins. Dept. 

“Please return the open contracts signed, as requested.” 


In the meantime, about 3 o’clock on Saturday afternoon, November 
27th, respondent went to the office of Davis & Woods and gave them cer- 
tain information relative to the shipments he wished covered by marine 
insurance. At that time respondent gave to Davis & Woods a check pay- 
able to them in the sum of $24.76, premium for insurance, and was in- 
formed by Davis & Woods the cargoes would be protected: Davis & 
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Woods still retained the check at the time of the trial of this case. About 
5 or 5:30 oclock in the afternoon on Saturday, November 27th, Davis, 
by telephone, delivered to the telegraph company, at its office in Port 
Angles, to be forwarded to Seattle, a night letter as follows: 


Port Angeles, Wash., Nov. 27, 1915. 

“Bowden, Gazzam & Arnold, N. Y. Bldg. Seattle, Wash. Launches 
Albert and Rhododendron sailed to-day from cannery Quillayute river 
for Seattle with cargo salmon, cover with marine policy favor G. M. 
Lauridsen eighteen hundred ninety cases value seven thousand and fifty- 
five dollars and Albert, three hundred eighty-eight cases value twelve hun- 
dred dollars on Rhododendron number cases each variety furnished if 
you require them. Acknowledge by wire. 

Davis & Woods.” 


This telegram being a night letter, was not received by appellant un- 
til Monday morning, November 29th. It bears a notation by the tele- 
graph company, “9:15p,” but it does not show if that was the time it 
was received by the company at Port Angeles or Seattle. About 6 o'clock 
in the afternoon, Saturday, November 27, the boat carryimg the cargo 
of salmon went on the beach, causing the loss involved in this suit. The 
real damage to the cargo occurred, however, in «he subsequent exposure 
of the goods to the weather and in transferring them to a rescue boat on 
November 29th. Davis & Woods learned Saturday night, November 27th, 
that the boat had gone on the beach. Davis knew his night letter of 
Saturday. November 27th, would not reach appellant until Monday morn- 
ing, Novmber 29th. On Sunday, November 28th—the same day Davis 
received appellant’s letter written the day previous, and after he knew 
the boat had gone on the beach—he signed and delivered to respondent 
a writing as follows: 

“Mr G. M. Lauridsen to Davis & Woods, Dr. Dr. to premium mar- 
ine insurance Rhododendron 1200 Albert 7055-8255 premium 24.76 paid 11— 
27--15. “Davis & Woods, per J. M. Davis.” 


Monday morning, November 29th, appellant wired as follows: 


“Seattle, Wash. Nov. 29, 1915. 
“Davis & Woods, Port Angeles, Wash. Your night letter wire dated 
Saturday received this morning newspapers report Albert on rock Friday 
night cannot protect except subject loss already sustained what are the 
facts. “Bowden, Gazzam & Arnold.” 


Davis & Woods replied by wire as follows: 


“Port Angeles, Wash., Nov. 29, 1915. 
“Bowden, Gazzam & ‘Arnold, Seattle, Wash. Albert grounded 
Saturday not Friday another wire states facts. Lauridsen gave us data 
Saturday afternoon on receiving same from Mr. Morse of the cannery, 
you advised us under date twenty-second you closed noon Saturday so 
we requested coverage by night letter consult correspondence re this ship- 
ment. Latest advices say no cargo lost and only damage if any is in 
handling. We advised Lauridsen he was covered when data furnished. 
We have solicited business for you per correspondence. Where are we, 

answer. Davis & Woods.” 


And again on the same day Davis & Woods sent the following wire: 


“Port Angeles, Wash. Nov. 29, 1915. 
“Bowden, Gazzam & Arnold, Seattle, Wash. Re insurance cargo 
salmon Lauridsen. Albert went aground mouth of river while going to 
sea, Snohomish could not reach her but Lauridsen has word to-day from 
cannery man that cargo has been taken ashore. Have requested this man 


to preserve best manner possible until representative arrives 
Davis & Woods.” 


Vol. LIV—22. 
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On November 30th, appellant wrote to Davis & Woods as follows: 


“Seattle, Wash., Nov. 30, 1915. 

“Davis & Woods, Port Angeles, Wash. 

Gentlemen: Owing to the fact that the writer has not been well and 
is not feeling able to make the trip to-night to Port Angeles, I am going 
to write you instead. 

“The telegram which was received by the writer Monday morning 
was a night letter which left Port Angeles at 9:15 p. m. and the same 
being a night letter, of course was not received at the Seattle office until 
Sunday morning. In view of your telegram of to-day, in which you 
state you were advised by Mr. Lauridsen Saturday afternoon of this 
shipment, beg to state that if you had sent us an immediate day wire 
‘rush’ it would have been telephoned to our homes and proper insurance 
procured. As it is this wire came to hand Monday morning, giving us no 
opportunity to place any lines in excess of what any one company we rep- 
resent can carry. The greatest amount we are permitted to write in any 
one company on gasoline boats is $2,500, but had we been advised before 
the sailing of the vessel we could have placed in this market almost any 
amount. 

“T wish you would advise me immediately whether the entire cargo 
has been saved or not and what has been done with same. 

“T presume Mr. Lauridsen is saving all cargo in every way possible 
to protect his interests regardless of the question as to whether he is 
covered by insurance or not. 

“I did hope to see you to-morrow morning in person and go into the 
matter of the loss carefully and aid you in arriving at what the loss 
was, if any, but owing to my indisposition I am unable to go up to-night. 
I wish you would write me fully the details of this loss; what has been 
done with the salmon, and as near as you can estimate—what the loss 
is going to be and what the character of the loss will be. 

“We intend to do everything in our power to save your client and 
yourselves from any loss in connection with this matter that is possible 
for us to do, but as to admitting or denying liability so far as the in- 
surance company is concerned at the present time, I am unable to say 
just what position we will be obliged to take until we know all of the 
facts in connection with the loss; how it happened; what was done, and 
amount of loss or damage, if any. 

“The great difficulty in the whole situation is the fact that you did 
not send us a day wire as soon as you were advised that this cargo was 
to be shipped. 

“Awaiting your advices and assuring you that we shall protect you in 
every way possible consistent with good underwriting, we beg to remain, 

‘Yours very truly, 
“Bowden, Gazzam & Arnold, 
“E. C. Arnold.” 


Notwithstanding other assignments of error made by appellant, only 
one need be noticed in our view of the case. That one is a question of 
agency. The whole theory and effect of the cause of the action, as stated 
and relied on, is the breach of an alleged contract to procure marine in- 
surance. Agency was not admitted, nor was it alleged or attempted to 
be proven to be a general agency. There were no direct negotiations be- 
tween respondent and appellant, and the written and telegraphic cor- 
respondence between the firm of Davis & Woods and the appellant. In 
considering the correspendence it must be kept in mind that appellant 
had no intimation whatever that Davis & Woods had represented they 
were appellant’s agents. The communications consisting of the two first 
telegrams, and appellant’s letter of November 22d, gave Davis & Woods 
no authority to act as agents for appellant. There was nothing to show 
who Davis & Woods represented. Appellant, upon inquiry, simply quoted 
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rates, and concluded its letter by saying it hoped to receive the order of 
Davis & Woods for the insurance—a statement insufficient to constitute 
the appointment of an agent. Had the letter gone so far as to express 
the hope that Davis & Woods would receive the order, it would yet have 
fallen short of the appointment of them as agents; for even that language 
would not have been inconsisent with appellant's position, then and now, 
to the effect that before appellant could be bound it must receive the 
order. 

Concerning the letter of Davis & Woods of Novembr 24th to appel- 
lant, it may be noticed parenthetically, that in June, 1915, Davis & Woods 
attempted to place marine insurance for a person other than respondent, 
and for that purpose corresponded with appellant. It appears to have 
been a case in which insurance was not effected, although negotiations 
progressed to the extent of showing just what had to be done to bind 
appellant in that particular’instance. In the present trial there was tes- 
timony, over appellant’s objection, as to that transaction, which testimony 
was later stricken from the case, It clearly appears from their letter of 
November 24th that Davis & Woods recognized they had no authority to 
represent appellant, for they asked for advice as to what to do and how 
to do it. They asked if they should proceed according to a plan suggested 
on a former occasion and said; “If so, kindly mail blanks and when we 
are advised as to cargo we wil issue slip to assured and mail copy to you.” 
In other words, if it was their purpose to act for appellant, they not only 
sought such power, but asked for information as to details to be followed 
in their conduct within the scope of that power. The letter shows that 
Davis & Woods were aware that appellant could not and would not be 
obligated until it had been heard from; and as a fact, notwithstanding 
the promptness of appellant in answering the letter, Davis & Woods did 
not receive the answer until after the loss involved had occurred. Appel- 
lant answered the letter of Davis & Woods three days after it was writtén. 
* If it was even intended by appellant that Davis & Woods should repre- 
sent it in this transaction, this letter alone expressed that intention. 
Special and not general authority was conferred. It said: 


“If you will advise us the name of the shipper, amount of shipment, 
nature of cargo, boat that it is to be shipped on, to and from what port 
and the date of sailing we will protect the shipment for you and return 
one of our policies covering on the same.” 


There was no authority to Davis & Woods in their name to do any- 
thing to protect the shipment by insurance. The instructions were, “If 
you will advise us, * * * we will protect,” etc. If it be argued that 
this letter should be understodd as giving authority to Davis & Woods to 
make the contract after collecting the data suggested and report to 
appellant, and that upon its receipt appellant would issue a policy that 
would relate back to the time Davis & Woods had purported to make the 
contract, that argument is successfully met in three ways, First, the 
language is not to that effect; second, if inference is to be indulged in, 
since there was at the date of the letter no information whatever to ap- 
pellant sufficient to write the insurance, nor the time when the insurance 
would be required, the natural inference was that appellant had in mind 
there was sufficient time to get all information necessary and write the 
policy before it was needed by the applicant for the insurance; and, third, 
the whole matter of the construction of the letter is immaterial, because 
it was not received by Davis & Woods until the next day after the loss 
or damage to the cargo Respondent, with some avidity, takes hold of the 
word “another,” used in the letter where applicant said “we have another 
agent up sound,” etc. But writing of a third person as another agent 
does not of itself prove the existence of, nor create, an agency in the 
person written to, while on the other hand the use of the word “another” 
in this instance is in harmony with the whole letter, as is referred to the 
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addressees, to the effect that the writer proposed to give them authority 
to do a given thing in a special manner. 

[5] This court, in the case of O’Daniel v. Streeby, 77 Wash. 414, 137 
Pac. 1025, L. R. A. 1915F, 634, called attention to and declared the 
general rule to be that third parties dealing with an agent must at their 
own risk ascertain both the fact and extent of the agent’s authority, and 
the burden is on them to show that the acts of the agent were ‘within the 
scope of his authority. The same rule was again declared in the case of 
Woodworth v. School district No. 2, 92 Wash. 456, 159 Pac. 757, wherein 
it was further said: 

“Neither the fact of agency, nor the scope of the agent’s authority 
can be established by declarations of the alleged -agent in the absence 
of the principal.” 

Such being the rule, respondents rights are to be considered as if 
he had read each of the communications bétween Davis & Woods and 
the appeHant at the time and as they took place. 

[6] On Monday morning, November 29th, appellant, having learned 
through newspaper reports that one of the boats was already in trouble, 
and knowing that by its letter of November 27th it had advised Davis & 
Woods how to proceed with reference to procuring insurance, and upon 
receiving the night letter from Davis & Woods of the Saturday previous, 
promptly telegraphed Davis & Woods that it could not protect the cargo 
except subject to loss already sustained. The advice was cautionary, and 
must be taken as intended to advise Davis & Woods that if they purposed 
to act under the authority given in appellant’s letter of November 27th 
(now about due to reach Port Angeles), they must consider those in- 
structions modified so as to apply to the cargo as it was at the time and 
subject to any loss of the cargo that had already occurred. This telegram 
is inexplicable upon any other theory. It was to avoid any complication 
that might arise from any possible act on the part of Davis & Woods 
under the letter of November 27th to now attempt to effect insurance 
which would relate back to a time prior to any damage or loss to the 
cargo. No responsibility would be assumed except subject to loss already 
sustained. 

The two telegrams from Davis & Woods to appellant on November 
29th and appellant’s letter to them on November 30th do not alter the 
situation nor fix any liability on appellant. They amounted simply to a 
discussion between those parties. The letter contains no admission of 
agency on the part of Davis & Woods to bind appellant, nor of liability to 
respondent. There is no question of estoppel involved; for appellant 
never, directly or indirectly, advised respondent that Davis & Woods were 
its agents, nor had it received, nor authorized any one else to receive, any 
money from respondent. There is nothing in appellant’s letter of No- 
vember 30th, or in any other way, which amounted to a ratification of the 
represenations of Davis & Woods to respondent that the cargo was 
protected by insurance. Indeed, ratification relates to an unauthorized 
act of agent, while in this case there is a failure of proof of agency ex- 
isting at the time of the transaction; and, besides, respondent by his 
pleading alleged an authorized act of an authorized agent. 

Appellant, up to and including the happening of that transaction be- 
tween respondent and Davis & Woods, indispensable to respondent’s right 
to recover from any one, had done nothing that either respondent or Davis 
& Woods could rely on other than answer an inquiry about insurance 
rates and express the hope it would receive an order. 

We are satisfied the evidence in this case is not sufficient to justify 
any judgment against the appellant. 

The cause is reversed and remanded, with instructions to dismiss the 
action. 

Chadwick, C. J., and Mackintosh, Mount, Fullerton, and Parker, JJ., 
concur, 

Main, Holcomb, and Tolman, JJ., dissent. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N 
v 
LEWIS. (No. 5278.)* 


2, INSURANCE — ACCIDENT INSURANCE — “ACCIDENTAL 
MEANS.” 


Means of death were accidental, within an accident policy, where de- 
ceased selected a scarf pin, in ignorance of its infected condition, to punc- 
ture a pimple. 

(For other caes, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


3. INSURANCE— CONSTRUCTION OF POLICY —RESOLVING 
DOUBT. 


Rule of construction that doubt should be resolved against insurer 
cannot be applied to a clause which is reasonably clear. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—ACCIDENT INSURANCE—DEATH RESULTING 
FROM INFECTION. 


Where insured punctured a pimple with an infected pin, in ignorance 
that pin was infected, and infection was immediately communicated and 
spread whether death ensuing therefrom be ascribed to the original in- 
jury, under the doctrine of proximate cause, or whether the infection be 
deemed a part of the injury, the case is governed by the clause of the 
policy providing that whenever, as the direct result of an injury occurring 
solely by external, violent, and accidental means, the skin is punctured, 
and there is introduced into the system through the puncture, and by the 
same means causing the puncture, any bacteria which shall produce blood 
poisoning or infection, indemnity for disability or death resulting there- 
from shall not exceed $500 


(For other cases, see leshatnats Dec. Dig. § 530.) 


5. INSWRANCE—ACCIDENT POLICY—SKIN. 


The definite article before the word “outer,” in clause of accident 
policy limiting liability, relative to puncturing “the skin or the outer 
covering of the eye,’ shows the word “skin” refers to the skin of the 
body, and not the outer covering of the eye. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


_ In error to the District Court of the United States for the Southern 
District of Iowa; Martin J. Wade, Judge. 
Action by Maude Lewis, executrix of John Folger Bailey, deceased, 
against the Interstate Business Men’s Accident Association. Judgment 
for plaintiff, and defendant brings | error. Reversed, with instructions. 


* Decision rendered, April. 7, 1919, 257 Feb. Rep. 241. 
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R. M. Haines,,of Des Moines, lowa (Dunshee, Haines & Brody, of 
Des Moines, Iowa, on the brief), for plaintiff in error. 

Eugene )D. Perry, of Des Moines, Iowa, (H. H. Stipp, R. J. Bannis- 
ter, Vincent Starzinger, and H. B. Bradbury, all of Des Moines, Iowa, 
on the brief), for defendant in error. 


Before Carland and Stone, Circuit Judges, and Amidon, District Judge. 


CarLanp, C. J. This is an action to recover a death indemnity al- 
leged to be due and payable by the plaintiff in error, hereafter defendant, 
to the estate of John F. Bailey, deceased. The case was heard by the 
trial court, sitting without a jury, upon the pleadings and a stipulation of 
facts. Judgment was rendered in favor of the defendant in error, here- 
after plaintiff. Section 10, article 6, of the articles of incorporation of 
ar easy and paragraphs 7 and 8 of the stipulation of facts, read as 
ollows: 


“Section 10. The association shall pay to the beneficiary designated in 
writing by any member of the accident department, who must be either 
the surviving wife or heir of such member, the proceeds of one assess- 
ment of $2 on each member of the accident department, who must be 
either the surviving wife or heir of such member, the proceeds of one 
assessment of $2 on each member of the accident department in good 
standing at the time of the accident, to an amount not exceeding $5,000, 
on account of the death of any member of the accident department oc- 
curring within 90 days from the happening of the accident and resulting 
directly and without intervening cause from a bodily injury sustained 
by the member while in good standing and effected solely by external, 
violent, and accidental means, subject only to the conditions, provisions 
and limitations of the by-laws.” 

“(7) That prior to his injury the insured, John F. Bailey, was a 
strong and vigorous man, actively engaged in his business, and apparently 
in excellent health. That on or about the fifth day of July, 1915, he dis- 
covered a small pimple on the right side of his upper lip. That upon dis- 
covering said pimple, while alone and in the absence of any eyewitness, 
he removed his gold scarf pin from his necktie and intentionally pricked 
said pimple with said scarf pin. That his lip at said place became im- 
mediately infected with staphylococci infection from the pricking of said 
pimple with said scarf pin. That said infection spread rapidly over the 
right side of his face and extended to his nose and eye. That medical 
treatment was received by said insured, but that his physicians were unable 
to arrest the spread of said infection, from which the insured died on 
July 18, 1915. 

“(8) That the physicians in attendance upon said insured would tes- 
tify that, in their opinion, the death of said insured was caused by basilar 
meningitis resulting from the infection to his lip, caused by the pricking 
of the pimple on said lip, by the insured, with said scarf pin, dnd that, 
for the purpose of avoiding the expense and delay of taking depositions, 
it shall be taken as true that the scarf pin used by insured in pricking his 
lip communicated or caused the infection by being introduced into the 
tissues of the lip, and that the infection, so caused, proximately resulted 
in basilar meningitis, which was the eventual cause of death.” 


It is claimed that the trial court erred: (1) In concluding as matter 
of law that death of the deceased was due to a bodily injury effected 
by external, violent, and accidental means. (2) In concluding as matter 
son” that the liability of the defendant was not limited to the sum of 

[1] The trial court interpreted the stipulation of facts above quoted 
as meaning that the scarf pin itself carried the infection, and as there 
was no evidence that the deceased knew this fact, nor could not be 
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presumed to know it, the use of the pin thus infected was an accidental 
means causing death, within the meaning of section 10, article 6, above 
quoted. 

Counsel for defendant admits that the stipulation of facts declares 
that the pin did carry the bacteria into the tissues of the lip of deceased, 
but insists that as to whether these bacteria originated on the skin of the 
lip or in the pus, or were present on the pin when selected, is a fact as 
to which the record is silent. We are satisfied that the interpretation 
placed upon the stipulation of facts by the trial court is a reasonable one, 
and that which the parties intended. If the pin communicated the in- 
fection, as the stipulation says, the reasonable conclusion is that the pin 
itself must have been infected. 

[2] Counsel for defendant further contends that, if the deceased 
selected the scarf pin in ignorance of its infected condition to use in 
making a voluntary puncture of the skin, this fact would not make the 
means of death accidental. To sustain this proposition, a distinction is 
sought to be drawn between the intentional selection of an instrument 
in ignorance of some peculiar property which it possessed, and the in- 
advertant selection of an instrument known to be inappropriate. The 
last-named situation it is admitted might be an accidental means; but 
in inadvertently selecting an instrument known to be inappropriate there 
is no intention of selecting that instrument; neither was there in the 
case at bar, any intention to select an infected instrument. Such refine- 
ment may be indulged in as a matter of intellectual pleasure, but in the 
practical adjustment of the rights of parties to an insurance contract it 
ought not to be given much weight. There is no evidence or finding that 
deceased knew as a fact that the scarf pin was infected, and we are not 
prepared to decide that the knowledge as to bacterial infection has been 
so widely diffused that the deceased was bound to know that fact. The 
stipulation of facts is silent upon the question; but as the trial court 
found in favor of the plaintiff it must have been found that the deceased 
did not know, nor could he be presumed to know, of the presence of 
bacteria upon ‘the pin. 

We are therefore of the opinion that the death of deceased was due 
to a bodily injury effected by external, violent, and accidental means. 
Without citing all the authorities bearing upon the question, we cite those 
which clearly in our opinion sustain the position here taken. Western 
Commercial Travelers’ Ass’n v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 
L. R. A. (Eighth Circuit) ; Lewis’ Executrix v. Ocean Accident & Guar- 
antee Corp., Limited., 224 N. Y. 18, 120 N. E. 56; Miller v. Fidelity & 
Casualty Co. (C. C.) 97 Fed. 836; Healey v. Northwestern Mutual Ac- 
cident Ass’n, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; 
United States Mutual Accident Ass’n v. Barry, 331 U. S. 100, 9 Sup. Ct. 
755, 33 L. Ed. 60; Sinclair v. Maritime Passenger Assurance Co., 3 
El. & El. 478;. Brintons, Ltd., v. Turvey, A. C. 230, 2 Ann. Cas. 137; 
H. P. Hood & Sons v. Maryland Casualty Co., 206 Mass. 226, 92 N. 
329, 30 L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379; Railway Mail Ass’n v. 
Dent, 213 Fed. 981, 130 C. C. A. 387, L. R. A. 1915A, 314 (Eighth Circuit) ; 
Etna Life Insurance Co. v. Portland Gas & Coke Co., 229 Fed. 552, 144 
C. C. As 82) b. RR. A: 1916D,. 1027. 

The case of Lewis’ Executrix v. Ocean Accidental & Guarantee Corp., 
Ltd., supra, is the identical case now at bar, so far as the facts are con- 
cerned. Cardozo, J., delivering the opinion of the Court of Appeals, said: 


“The same thing must be true of infection caused by the puncture of 
a pimple. Unexpected consequences have resulted from an act which 
seemed trivial and innocent in the doing. Of itself, the scratch or the 
puncture was harmless. Unexpectedly it drove destructive germs beneath 
the skin, and thereby became lethal. * * * ‘Probably it is true to say 
that in the strictest sense and dealing with the region of physical nature, 
there is no such thing as an accident.’ Halsbury, L. C., in Brintons v. 
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Turvey, L. R. 1905, A. C. 230, 233. But our point of view, in fixing the 
meaning of this contract, must not be that of the scientist. It must be that 
of the average man. Brintons v. Turvey, supra; Ismay v. Williamson, 
L. R. 1908, A. C. 437, 440. Such a man would say that the dire result, 
so tragically out of proportion to its trivial cause, was something unfore- 
seen, unexpected, extraordinary, an unlooked-for mishap, and so an ac- 


cident. This test—the one that is applied in the common speech of men— 
is also the test to be applied by courts.” 


The opinion of the trial court was cited and approved in the case last 
referred to. Numerous other causes could be cited, but we do not deem 
it necessary. 

[3-5] The defendant pleaded as a defense section 2 of article 4, and 
section 3 of article 6, of its by-laws, which read as follows: 


“Section 2. This association shall not be liable to any member of the 
accident department, nor to any person claiming by, through or under any 
certificate issued to a member, for the payment of any benefits or indem- 
nity on account of disability or death * * * resulting from infection 
except as provided in sectiin 3, of article 6, of these by-laws.” 


“Section. 3. Whenever, as the direct result of an injury occurring 
solely by external, violent, and accidental means, the skin of the outer 
covering of the eye shall be abraded, cut or punctured, and there shall be 
introduced into the system through said abrasion, cut or puncture, any 
specific bacteria, which shall, within a period of ten days after said injury 
produce septicemia, pyemia or tetanus, or any other kind of blood poison- 
ing or infection, the liability of the association for the payment of bene- 
fits or indemnity on account of disability, loss or death resulting there- 
from shall in no case exceed the amount of five hundred dollars.” 


We are of the opinion that under the stipulation of facts these ex- 
cerpts from the by-laws limit the recovery in this action to the sum of 
$500. Section 3 in our opinion covers just such a case as the one at bar. 
Our duty is not to make contracts, but to enforce them as made. The 
rule that, where an insurance contract is doubtful as to its meaning in 
some particular, the doubt should be resolved against the insurer, can- 
not be used to strike down a clause of a contract when the meaning 
thereof is reasonably clear. We are of the opinion that the plaintiff in 
this case must either recover $500 or nothing. We sustain the claim of 
the plaintiff that the means of death was accidental, upon the ground 
that the bacteria which caused the infection was upon the scarf pin, and 
we agree with the trial court that the result would be different if the bac- 
teria were not on the scarf pin, but entered the wound made by.it from 
some other source, hecause the deceased intentionally used the scarf pin, 
and the means of death would not have been accidental, except for the 
want of knowledge of the deceased that the pin was infected. 

Several redsons are urged for the purpose of showing that the de- 
fendant can claim no benefit from section 3 above quoted: 

1. It is claimed that section 2 of article 4, and section 3 of article 6, 
of the by-laws, when construed together, as they ought to be, simply 
refer to death from infection, and that the death of deceased in the case 
at bar was not from infection, but from accidental means, namely, the 
use of an infected pin. It is true in a general sense, as we decide in this 
case, that the means of death was accidental; but it does not necessarily 
follow that death did not result from infection. On the contrary, it 1s 
stipulated that infection did cause the death of the deceased. Moreover, 
to sustain the contention now under consideration would render section 3 
of no force or application, because no liability is incurred by defendant 
unless the injury of.death is caused by accidental means. Therefore, the 
means being always accidental, there could be-no injury or death from 
infection. In other words, by the express terms of section 3 it is to apply 
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to injuries by accidental means, so that it would be unreasonable to con- 
strue it so as not to refer to injuries or death by accidental means, where 
infection causes the injury or death. 

2. It is claimed that the words, “the skin or the outer covering of 
the eye,” found in section 3, must refer to the eye alone, and not to 
the skin of the body. We see no reason for indulging in such a con- 
struction. The definite article “the,” before the word “outer,” shows that 
the language without doubt refers to the skin of the body and the outer 
covering of the eye. 

It is said that the Supreme Court of Iowa in Ballagh v. Interstate 
Business Men’s Accident Ass’n, 176 Iowa, 110, 155 N. W. 241, 157 N. 
W. 726, L. R. A. 1917A, 1050, decided that section 3, above mentioned, 
did not apply to a case of this kind. We do not understand that section 
- 3 was pleaded as a defense in the case last cited, and therefore cannot 
see just how it became material to construe it. We are of the opinion 
that section 3 limits the liability of defendant, whether the death of de- 
ceased be ascribed to the original injury under the doctrine of proximate 
cause, or whether the infection be deemed a part of the injury, because 
said section describes exactly the case before us. It is claimed that the 
plaintiff was entitled to judgment on the pleadings. We do not think that 
this is so.* We also think that, the plea of waiver or estoppel not having 
been made below, and the cause having been submitted under the stipula- 
tion expressly submitting the effects of section 3 upon the amount of re- 
covery, in the event it should be held that the injury was sustained by 
accidental means, it is not open to the defendant in error to have the 
question presented in this court. 

Upen the whole record, we are of the opinion that the judgment of the 
court below should be reversed, with instructions to enter judgment for 
the plaintiff in the sum of $500 and interest. No costs to be taxed in this 
court as against either party. 


a 


UNITED STATES CIRCUIT COURT OF APPEALS. 


E1IcHTH CIRCUIT. 


INTERSTATE BUSINESS MEN’S ACC. ASS’N OF DES MOINES, 
IOWA, 


v. 
LESTER. (No. 5204.)* 


1 INSURANCE—ACCIDENT INSURANCE—CHANGE OF OCCU- 

PATION—“OCCUPATION OF PHYSICIAN AN SURGEON.” 

A physician, who at the time of insurance and of his death was in the 
general practice, and was also a medical officer in the state National Guard, 
with the rank of major, and who on the day he was killed, after visiting 
his patients, had gone out, as surgeon only, with a detachment of the 
guard which was on emergency service at the town of his residence dur- 
ing a strike, | held to have been “engaged in the occupation of physician 
and surgeon,” within the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 453.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Occupation. ) 


oo Decision rendered, April 7, 1919. 257 Fed. Rep. 225. 








* 





346 Insurance Law Journal, Vol. 54. [Sept., 1919. 


2. INSURANCE—ACCIDENT INSURANCE—CHANGE OF OCCU- 
PATION. 


To constitute a change of occupation from that specified in a life or 
accident policy, it must be abandoned and some other calling adopted. 


(For other cases, see Insurance, Dec. Dig. § 453.) 


3. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY—EXCEPTIONS FROM RISK. 


If the language of a life or accident policy does not express an ex- 
ception, when fairly interpreted, the courts will not write an exception 
into it by interpretation, for the purpose of exempting the insurer from 
liability after death or accident. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE — ACCIDENT. INSURANCE—RISKS—EXPOSURE 
TO INJURY OR DEATH. 


If a person holding a policy insuring him against accidental injury 
does something which culpably provokes or induces the act causing his in- 
jury or death, then the result is not accidental; but, if he is wholly free 
from culpability himself, the result is accidental as to him, though it may 
have been within the deliberate intent of the aggressor. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


5. INSURANCB—ACCIDENT INSURANCE—DEATH FROM AC- 
CIDENT—“‘ACCIDENTAL DEATH.” 


The death of a physician, who was a medical officer in a National 
Guard regiment, and who was shot and killed while performing his duty 
as such officer with a detachment of the guard detailed to preserve order 
during a strike, held accidental, within the meaning of an insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident; Accidental.) 


In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by Edith A. Lester against the Interstate Business Men’s Ac- 
cident Association of Des Moines, Iowa, Judgment for plaintiff, and 
defendant brings error. Affirmed. 


Robert M. Haines, of Des Moines, Iowa (S. D. Bishop, of Lawrence, 
Kan., and Dunshee, Haines & Brody, of Des Moines, Iowa, on the brief), 
for plaintiff in error. 

Henry H. Asher, and M. A. Gorrill, both of Lawrence, Kan., for de- 
fendant in error. 


Before Hook and Carland, Circuit judges, and Amidon, District 
Judge. 


Amipon, D. J. This action was brought by the plaintiff, Mrs. Lester, 
against the Insurance Association, as defendant, to recover on an ac- 
cident policy covering the life of her husband, Dr. Pliny P. Lester. The 
policy insured him “while he is engaged in the occupation of a physician 
and surgeon * * * in case of death effected directly and independently 
of any other contributing, concurring or intervening cause, hy external 
violent and accidental means.” When the insurance was taken out, in 
January, 1913, and-at the time of his death,;Dr. Lester was engaged in 
the practice of his profession at Walsenburg, in the state of Colorado, 
which is one of the important towns in the district covered by the mining 
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operations of the Colorado Fuel & Iron Company. He was also a member 
of the National Guard of Colorado, holding the rank of major, and as- 
signed to the medical corps. During the fall of 1913, and the winter and 
spring of 1914, the employees of the Colorado Fuel & Iron Company were 
engaged in a strike, which for months assumed the form of belligerent 
opposition to the authorities of the state. The Governor called the 
National Guard into service to protect life and property in the district. 
Dr. Lester joined his company as a part of its medical corps. He was 
not otherwise connected with the military operations. He was equipped 
with no gun or sword. The only weapon upon his person was a pistol, 
which he carried in his pocket. He wore the insignia of the Red Cross, 
and his work was confined to caring for the sick and wounded. At times 
his service seems to have taken him away from his home town. Part of 
the time he was at Ludlow, but at the time of his death he was stationed 
at Walsenburg, and was engaged there in the practice of his profession, 
and at the same time performing such duties as were necessary in con- 
nection with the military force that was located in the city, numbering 
about 600 men. On the morning of April 29, 1914, he visited a number of 
his patients in Walsenburg, professionally. He then went with a small 
detachment, consisting of 30 men, to a point a few hundred yards from 
the city; the force having been sent out to reconnoitre and resist, if 
necessary, the activities of strikers who were in the foothills or mountains 
near the town. The lieutenant of this force was wounded. Dr. Lester 
had just finished dressing his wound, and was down on his hands and 
knees in a railroad cut observing some men through his field glass, to 
decide whether they were strikers or soldiers. He was shot, and died 
almost instantly. 

The case was tried in the lower court before a jury, but at the con- 
clusion of the evidence motions were made by both parties for a directed 
verdict. The jury was excused, pursuant to written stipulation, and the 
case submitted to the judge for decision. He found in favor of the 
plaintiff, and entered judgment for the full amount of the policy. The 
Insurance Association brings error to review that judgment. 

In the trial court and here the case turns wholly upon two questions: 
(1) Was Dr. Lester at the time of his death “engaged in the occupation 
of a physician and surgeon”? (2) Was his death effected wholly by 
“accidental means” ? 

{1] In our judgment the first question is answered by the stipulation 
of facts, which was signed by the parties. It reads as follows: 

“It is agreed and hereby stipulated by and between the parties to this 
action that the insured, Dr. P. P. Lester, was on the 17th day of January, 
1913 [the date of the policy], a resident of Walsenburg, Colo.; that at 
that time his only occupation was that of a physician and surgeon, and 
that his duties were fully described as those of ‘general practice’; that he 
continued in the general practice of medicine and surgery in and about 
Walsenburg, Colo.; and that on the morning of April 29th, 1914, he 
called professionally ‘and rendered professional services to several of his 
patients in the vicinity of Walsenburg. 

“It is further agreed and hereby stipulated that the said Dr. P. P. 
Lester was on the 17th day of January, 1913, a surgeon in the medical 
corps of the Colorado National Guard, and continued to be such until the 
time of his death, at which time he held the rank of major, and was 
performing the duties of a surgeon in the said medical corps of the Colo- 
rado National Guard; that at the times above mentioned he was a mem- 
ber of the American Red Cross Society.” ~ 

This, in our judgment, shows beyond reasonable controversy that Dr. 
Lester, at the time of his death, was engaged in the occupation of a 
physician and surgeon. This is the showing, not only of the stipulation, 
but of the evidence. 

[2] The defendant insists that the language of the policy, when fairly 
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interpreted, confined Dr. Lester to the practice of his profession in the 
ordinary walks of civil life; that, when he joined his company in the 
military service to which it was called, he changed his vocation and be- 
came, instead of a physician and surgeon, a soldier. We do not think 
this position can be sustained without disregarding the facts. His service 
with his company was temporary. He was called out to meet an emer- 
gency. While the service lasted for some months, it was a side issue. It 
was known that it would be temporary, and was to be considered as an- 
swering a call to suppress a riot, or any other temporary engagement. 
This measures the term of the service; but we are to look at the char- 
acter of the service also. Dr. Lester was in no way engaged in the 
military activities of his company. His services there were those of 
a physician and surgeon. He continued to- practice his profession at 
Walsenburg, as well as attend to the needs of his company. The authori- 
ties are uniform that such temporary changes do not constitute a change 
of occupation within the meaning of insurance policies. To constitute 
such a change there must be an abandonment of the vocation specified in 
the policy and the adoption of some other calling. The record here 
affirmatively shows that there was no such change; on the contrary, it 
shows that Dr. Lester was engaged on the very morning of his death in 
the practice of his profession in the community where he resided, and 
so far as his service in the company is concerned, it shows that he was 
there also engaged in the occupation of a physician and surgeon, and had 
been practicing that profession only an instant before his death. If such 
temporary activities are to destroy the protection of insurance, it must 
be by an express provision in the policy. Such exceptions have long been 
a feature of accident contracts. Their omission must be held to spring 
from deliberate purpose. 

The language of Judge Hook, speaking for this court in Railway 
Mail Association v. Dent, 213 Fed. 981, 983, 130 C. C. A. 387, 389 
(L. R. A. 1915A, 314), is equally appropriate here. 

“So many and varied are the causes of accidental injury that the 
particular language employed in instruments of insurance is of the great- 
est importance A word added or omitted may alter materially the scope 
of the indemnity. Many cases like the one at bar lie close to the border 
line, perhaps, because not definitely in mind for inclusion or exclusion; 
but it is a delicate thing for a court to adopt the latter course, merely 
upon a supposition that they would have been excluded in terms, had they 
been thought of. The insurer most familiar with the subject chooses the 
words of his undertaking, and it is not unjust to take them*in the sense 
conveyed to the ordinary reader, nor to hold against him in case of real 
substantial doubt.” 


{[3] What the company is really asking us to do is to amend its pol- 
icy, and write into it an exception to the effect that, if the insured 
should engage in any military service the insurance should cease It 
urges this upon the ground that the hazard of the service which Dr. 
Lester was performing was so much greater than the hazard which 
attends the ordinary life of a physician and surgeon that the court 
must find that it was not within the contemplation of either party to 
the contract. It may be that, if the subject had been brought clearly be- 
fore ghe minds of the parties, some provisions would have been made 
in the policy with respects to such hazards. But for the event to amend 
the policy, and write into it by interpretation an exception which is in 
no way expressed in its language,,would violate every rule with which 
we are familiar for the interpretation of insurance contracts. If their 
language does not express an exception, when fairly interpreted, the 
courts have uniformly refused to write an exception into them by in- 
terpretation, for the purpose of exempting the company from liability 
after death or accident. It is a rule as old as insurance, and has been 
stated and enforced in countless decisions, that such instruments are 
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prepared by the company; they have been the result of long develop- 
ment and very careful choice of language. If the language is open to 
doubt, the doubt will be resolved in favor of the insured. Here the 
language does not even furnish a ground for doubt. _ 

In so far as vocation is a factor in determining the hazard, it is 
based upon the average of the whole class. It contemplates that each 
individual will in the course of his life necessarily be exposed to vary- 
ing degrees of hazard. It is likewise true that the actuaries recognize 
that different individuals in the class will vary greatly in the extent of 
hazard to which they are exposed. A physician practicing his profes- 
sion in the congested districts’ of a large city, for example, will be ex- 
posed to many hazards to which a physician in a small country town 
will not be subject All of these matters, however, are embraced in the 
general average of hazards of the class of physicians and surgeons. If 
one individual at one time is exposed to a largely increased hazard, as 
Dr. Lester was on the occasion of his death, others will be exposed to 
hazards falling greatly below the average. These are the factors upon 
which the insurance is based. 

Men holding accident policies do not have to enter into nice calcula- 
tions to determine whether they are stepping into a field of greatly in- 
creased hazard or not in following their vocations. They may go 
about their course of life, knowing that they are protected by their in- 
surance, unless they enter a hazard which is expressly excepted from 
their policy. 

The parties to the contract here had under consideration the subject 
of exceptions. It provides that there shall be no liability for an in- 
jury. sustained when the member is: 


“(1) Insane. (2) Not in the present full possession and normal 
exercise of all his faculties. (3) Engaging in any act in violation of any 
law or ordinance.” 


The fewness of exceptions in such policies is constantly urged as a 
ground for accepting the insurance by agents and solicitors. To add to 
the list of activities which should forfeit the insurance, after accident 
or death, would be a fraud upon the insured The uniform holding 
of the courts has been along the lines which we have stated. The law 
is elementary, and we cite a few cases which illustrate and apply the 
rules: Gotfredson v. German Com. Acc. Co., 218 Fed. 582, 134 C. C. 
A. 310, L. R. A 1915D,.312; Wildey Casualty Co. v. Sheppard, 61 Kan. 
351, 59 Pac. 651, 47 L. .R A. 650; Union Mut. Acc. Ass’n v. Frohard, 
134 Ill. 2228, 25 N. EF 642, 10 L. R. A. 383, 23 Am. St. Rep. 664; Tay- 
lor v. Ill. Com. Men’s Ass’n, 8 Neb. 199, 122 N. W. 41, 24 L. R. A. 
(N. S., 1174; Fox v. Masons’ Fraternal Acc. Ass’n, 96 Wis. 390, 71 
N. W. 363; Hess v. Pref. Masonic Mut. Acc. Ass’n, 112 Mich. 196, 70 
N. W. 460, 40 L. R. A. 444; Eggenberger v. Guar. Mut. Acc. Ass’n 
(C. C.) 41 Fed. 172. 


Was Dr. Lester’s death “accidental”? Whether it was intended by 
the person who fired the fatal shot is matter of conjecture. That, 
however, is not material. The word, as used in the policy, is a term 
of art To answer the question we must consider the event from the 
point of view of Dr. Lester. Was it accidental as to him? Defendant 
says it was not, because he knowingly and consciously exposed himself 
to the very hazard which caused his death, and must have contemplated 
such a result as a natural and probable consequence of the service in 
which he engaged. It is insisted that, to be accidental within the mean. 
ing of the policy, the result must have been “unforeseen and unex- 
pected.” We do not regard this view as sound, either in law or upon 
principle. Persons protected by accident insurance may incur con- 
sciously hazards which may result in their injury or death without 
forfeiting the insurance, unless the policy expressly excepts the haz- 
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ard. In the course of life men are constantly required to pass into 
environments of greatly increased hazard. They may do that know- 
ingly; and, if injury or death results, it does not forfeit their insurance, 
unless they do something which directly and immediately contributes 
to produce the act from which their death or injury results. For ex- 
ample, for several years past there have been districts in most of our 
large cities at certain seasons of the year in which there have been 
habitual assaults upon peaceful citizens by highwaymen. Men have 
been well aware of the risks of going upon the streets in such dis- 
tricts alone. They may have been so far conscious of the risks as to 
arm themselves for protection. And yet any peaceful citizen, who has 
in the pursuit of business or pleasure incurred these hazards, is entitled 
to claim, if he is injured or killed by highwaymen, that as to himself 
the result is accidental 

[4] So it is not true that simply going into an environment of great- 
ly increased hazard, with conscious knowledge of such hazard, will cause 
injury or death which results therefrom not to be accidental within the 
meaning of such policies as we have before us here. Even in case of 
personal encounter, if the party wounded or killed is wholly free from 
fault, his injury or death is accidental within the meaning of the term 
as used in accident insurance. This has been the uniform holding of the 
courts. The line of distinction is this: If the party does something 
which culpably provokes or induces the act causing his injury or death, 
then the result is not accidental; but, if he is wholly free from culpability 
himself, the result is accidental as to him, though it may have been with- 
in the deliberate intent of the aggressor. 

[5] Within this rule the death of Dr. Lester was clearly accidental. 
He did nothing to provoke or induce the act which resulted in his death. 
In the pursuit of duty he simply exposed himself to the hazard of the 
service. He may have contemplated death or injury as possible, or 
even probable; but, if he did, this would not take him out of the pro- 
tection of his accident insurance. So far as we are able to discover 
from the authorities and text-writers, this is elementary law at the 
present time. It is possible to build up an argument to the contrary 
only by catching at phrases and single sentences, and separating them 
from the real scope of judicial decision. We content ourselves with 
referring to a few of the many cases which illustrate and enforce the 
rule. Ripley v Railway Pas. Ass’n Co., Fed. Cas. No. 11854; Rob- 
inson v. Mut. Acc. Ass’n (C. C.) 68 Fed. 825; Talliaterro v. Travel- 
ers’ Prot. Ass’n of America, 80 Fed. 368, 25 C. C. A 494; Lovelace v. 
Travelers’ Prot, Ass’n of America, 126 Mo. 104, 28 S. W. 877, 30 L. 
R. A. 209, 47 Am. St. Rep 638; State Life Ins. Co. v. Ford, 101 Ark. 
513, 142 S. W. 863; Campbell v. Fid. & Cas. Co., 109 Ky. 661, 60 S. 
W. 492; Supreme Council v. Garrigus, 104 Ind. 133, 3 N. E. 818, 54 
Am. Rep. 298; Union Gas & Surety Co. v. Harroll, 98 Tenn. 591, 40 
S. W. 1080, 60 Am. St. Rep. 873; Travelers’ Prot. Ass’n v. Fawcett, 
56 Ind App. 111, 104 N. E. 991; Hutcheraft’s Ex’r v. Travelers’ Ins. 
Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484; Hutton v. States 
Accident Ins. Co., 267 Ill. 267, 108 N. E 296, L. R. A. 1915E, 1227, Ann. 
Cas. 1916C, 577; American Ins. Co. v. Carson (Ky.) 30 S. W. 879. 

The judgment of the trial court is clearly right, and it is affirmed 
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SUPREME COURT OF KANSAS. 


BECKER 
v. 


KANSAS CASUALTY & SURETY CO. (No. 22196.)* 


1. INSURANCE — HEALTH AND ACCIDENT POLICY — CON- 
STRUCTION OF STATUTE. 


The statute (Laws 1907, c. 226) which provides in effect that no mis- 
representation made in obtaining a policy on the lives of persons shall 
be deemed material or render the policy void unless the matter mis- 
represented shall have actually contributed to the contingency on which 
the policy is to become due applies to a policy issued by a health and 
accident insurance company giving indemnity for loss of life by acci- 
dental means. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 


2. INSURANCE—HEALTH AND ACCIDENT INSURANCE—AP- 
PLICATION—MISREPRESENTATIONS. 


The application for insurance contained statements as to existing 
physical conditions and of things done and that had not been done by 
the insured, “except as herein stated” No exceptions were stated, but 
the statements were followed by check marks. It is held that the state- 
ments so made are to be regarded as positive declarations of fact, and 
that they constitute a part of the contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 253.) 


3. INSURANCE—HEALTH AND ACCIDENT INSURANCE—MIS- 
REPRESENTATIONS—MATERIALITY. 


False representations by the insured which affect the moral risk, such 
as that he had not applied for or taken out other insurance of the same 
kind, or that he had never received indemnity for accident or illness, 
while they cannot be regarded as having directly contributed to the ac- 
cidental death of the insured, and not within the scope or purpose of the 
statute mentioned, and are not rendered immaterial by the statute. 


(For other cases, see Insurance, Dec. Dig. § 300.) 
Johnston, C. J., dissenting. 


Appeal from District Court, Sedgwick County. 

Action by Carrie E Becker against the Kansas Casualty & Surety 
Company. Judgmeent for plaintiff, and defendant appeals. Reversed, 
with direction to enter judgment for defendant. 


Stanley, Stanley & Hegler, and Geo. L. Siefkin, all of Wichita, and 
William Morheiser, of Kansas City, Mo., for appellant. 
Wilson, Madalene & Hudson, of Wichita, for appellee. 


Jounston, C. J. Carrie E. Becker was the beneficiary in an accident 
and health insurance policy procured by her husband, Jacob P. Becker, in 
the Kansas Casualty and Surety Company. He sustained bodily injuries 
from external, violent, and accidental means, namely, a gunshot wound 


*Decision rendered, June 7, 1919. 181 Pac. Rep. 549. Syllabus by the 
Court. 
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from which he died, and, the company denying liability, this action was 
brought The company answered that the statements made by the in- 
sured in the application for the policy which were warranted to be true 
were in fact false, and therefore the policy was void. The case was 
submitted to the court upon an agreed statement of facts, and it was 
decided that statements 7, 9, and 11 in the application were untrue and 
would have had the effect of avoiding the policy but for the provisions 
of chapter 226 of the Laws of 1907, which provides, in substance, that 
misreprsentations made in securing a life insurance policy shall not be 
deemed material unless the misrepresentations shall contribute to the in- 
jury or death of the insured. Gen. Stat. 1915, § 5290. The court held 
that this statute rendered the misrepresentations immaterial, as_ their 
falsity did not in any way contribute to the death of the insured, and 
hence judgment was given in favor of the plaintiff.. Both parties appeal 
from the decision, the plaintiff contending that the agreed facts did not 
support the findings as to the falsity of representations made by the in- 
sured, and that the findings were not such as to render the policy void, 
and the defendant contending that the statute cited did not apply to 
policies of the kind in question, and, even if applicable, did not make the 
representations immaterial. 

[1] The scope of the statute may be first considered. It is contended 
that in the enactment the Legislature had in mind only strict life insur- 
ance contracts based upon medical examinations as well as upon the state- 
ments and warranties of the insured. Attention is called to the title of 
the act which is “An act in relation to life insurance,” etc., without men- 
tion of health or accident insurance. It will be observed that the act 
does not purport to be an amendment of the statute relating expressly 
to old line life insurance It is an independent act which contains noth- 
ing indicating that its provisions are to apply to any paticular kind of 
life insurance. It provides: 


“No misrepresentations made in obtaining or securing a policy of in- 
surance on the life or lives of any person or persons, citizens of this state, 
shall be deemed to be material or render the policy void unless the mat- 
ters misrepresented shall have actually contributed to the contingency or 
event on which the policy is to become due ind payable.” 


The act is not only independent, but it is general in its terms and 
covers any policy on the lives of persons who are citizens of the state. 
In express terms the policy provided for “indemnity for loss of life” by 
accidental means, and the fact that it also provided indemnity for acci- 
dental injuries not resulting in death does not take it out of the pur- 
view of the act. The defendant agreed to pay insurance on the lives of 
its policy holders, and the*policy is not only within the express terms 
of the act, but such insurance was manifestly within the contemplation of 
the Legislature which passed it. 

[2, 3] In view of the application of the act to such insurance were 
the misrepresentations of the insured material and fatal to a recovery 
by the plaintiff? In the application of the insured he warranted that the 
statements made were true, and agreed that, if any of those made in the 
schedule of warranties were untrue, the policy would be void. Item No. 
7 of the application was: 


“I have no insurance in this company and no other health or acci- 
dent insurance, nor have I any other application therefor pending except 
as herein stated. V ” 


No exception followed this statement, but in the space left for the 
answer was the check mark indicated. The statement was untrue, in 
this, that he had applied for insurance in another health and accident 
company 16 days before the application herein was made. No certifi- 
cate had been received by him from the other company at the time of 
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the application to the defendant company, but a certificate was issued 
under the former application 6 days afterwards, and of that application 
and certificate the defendant had no notice until after the death of the 
insured. 


Item No 9 was: 


“I have never received indemnity for accident or illness except as 
herein stated. Vv r 


No exception was named, but following the statement was the V- 
shaped check mark. He had received an indemnity of $25 for a bruised 
knee about 10 years before that time from another company. 

Item No. 11 in the application was: 

a have never been ruptured * * * except as herein stated. 

Nothing in the nature of an exception was written, but in the space 
for exception or response was a check mark. It was a fact that he had 
been ruptured about 30 years before the application to the defendant 
company was made. 

In the agreed facts it was stipulated that the application was filled 
out by the defendant company and signed by the insured, and the blank 
spaces therein were filled out by the defendant company, and were also 
signed by the insured. It is the contention of the plaintiff that the items 
or statements mentioned were questions which were not answered, as 
the check marks cannot be regarded as answers or representations of the 
insured. These items are not interrogative in form, but are declarations, 
and, there being no exceptions, they must be taken as the representations 
and warranties of the insured. The trial court held that the statements 
were not unanswered questions, but were positive and absolute declara- 
tions of fact, and doubtless they were so understood by both parties to 
the contract when the application was s‘gned. 

The representations having .been made and being untrue, the ques- 
tion arises are they rendered innocuous by the statute quoted. Under it 
the misrepresentations are immaterial unless the matter misrepresented ac- 
tually contributed to the accidental death of the insured It is the view. 
of the court that false representations as to physical condition which was 
in no way related to the death of the insured do come within the exemp- 
tion of the statute and would not defeat the policy. For instance, an un- 
true statement that he had never suffered from rhematism could not be 
considered as having contributed to accidental death from a gunshot 
wound. Statement No. 11 is an illustration of that view. The untrue rep- 
resentation that he had never been ruptured was rendered immaterial 
because the matter of rupture had no relation to the accdental death of 
the insured and cannot be said to have contributed to it. The court holds 
that a different rule applies whether the facts misrepresented or fraudu- 
lently concealed are such as increase the moral risk, and which, if known 
by the insurer, would probably have prevented the issuance of the policy. 
Misrepresentations of th's character although they do not directly con- 
tribute to the contingency of death, are deemed not to be within the pur- 
pose of the statute. Such misrepresentations never can contribute to the 
contigency insured against, and- therefore it is held that the statute does 
not apply to or render them harmless. 

Statement No. 7 is of the same character. The false representation 
that he had no accident or health insurance at the time and had no ap- 
plication for- such insurance pending is not contributing matter, but does 
not come within the scope and purpose of the statute. It is a material 
representation, as the company might well have declined the risk upon 
one who was bargaining for a great deal of such insurance, and that ap- 
plication was so recent that it must have been a conscious rather than an 
innocent misrepresentation. 

Statement No 9, to the effect that he had never received indemnity 
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for accident or illness, and which was untrue, falls within the same rule, 
and is deemed to be one of the matters that in no event could have con- 
tributed to the contingency against which the insurance was taken, and 
is not rendered immaterial by the statute. 

It is the view of the court that the misrepresentations defeat a re- 
covery by the plaintiff, and therefore the judgment is reversed, with di- 
rections to enter judgment for the defendant. 

Burch, Mason, Porter, West, Marshall, and Dawson, JJ., concurring. 


Jounston, C. J. (dissenting). In my view the statute applies to all 
misrepresentations made in securing a policy of insurance except those 
which the statute itself specfically takes out of its operation. By its terms 
no misrepresentation made to obtain a policy is material unless the mat- 
ters represented have actually contributed to the accidental death of the 
insured. The misrepresentations in question, it is conceded, could not 
have become immaterial. Apart from the statute, I am inclined to the 
opinion that the misstatements are not of the kind to defeat a recovery. 
As to statement 7, he had no insurance when the application was made, 
and, while he had applied for insurance, no response had been made to 
the application for 16 days, and he therefore had reason to believe that it 
had been rejected or abandoned. His statement may have been entirely 
innocent, and good faith in making it is enough Sharrer v. Insurance 
Co., Kan. 650, 171 Pac. 622. 

In statement No. 9, he had said that he had no other indemnity when 
as a matter of fact he had received $25 for a slight injury to his knee. 
The injury and amount received was trifling in character, and besides 
the occurrence was 10 years before the application was made, and may 
have escaped his memory. Under the circumstances the statement, al- 
though untrue, does not appear to me to be necessarily inconsistent with 
good faith. However, I think the representations are within the statute, 
and are thereby rendered immaterial. 


SUPREME COURT OF MISSOURI. 


En Banc. 


BRUNSWICK 


v. 


STANDARD ACC, INS. CO. (No. 19764.)* 


2. INSURANCE—SANITY—PRESUMPTION. 


In the absence of evidence to the contrary, sanity of an assured, taking 
poison, is presumed. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE—DEATH BY “ACCIDENT”—SUICIDE. 


If assured took cyanide of potassium while insane, his death was 
caused by by an accident, and a clause of his accident policy excepting 


* Decision rendered, May 16, 1919. 213 S. W. Rep. 45. 
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liability for death self-inflicted while insane was rendered void by Rev. 
St. 1909, § 6945. 


(For other cases, see Insurance, Dec. Dig. §§ 455, 465.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


4, INSURANCE—INTENTIONAL SUICIDE—“ACCIDENT.” 
Suicide by insured while sane is not an accident. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


5. INSURANCE—INTENTIONAL SUICIDE. 


Rev. St. § 6945, does not alter the rule that no recovery can be ‘had on 
an accident policy for death of insured by suicide while sane; for the 
statute cuts off merely the defense of suicide, and not the defense that be- 
cause of the sanity of the suicide there was no “accident” within the policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


6. INSURANCE—ACCIDENTAL DEATH—BURDEN OF PROOF. 


In action on accident policy, the plaintiff beneficiary has the burden of 
proving that death of deceased insured resulted from accident. 


(For other cases, see Instrance, Dec. Dig. § 646[6].) 


7. INSURANCE—ACCIDENT POLICY—PRESUMPTION. 


In action on accident policy, the presumption against suicide does not 
carry with it the further presumption that death was accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


8. INSURANCE—ACCIDENT POLICY—PRESUMPTION. 

In action on accident policy,"where it was shown that assured died 
from swallowing cyanide of potassium, self administered, the presumption 
arose, since his act was either accidental or intentional, that is, suicidal, 
and the presumption is against suicide, that his act was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


¢ INSURANCE—ACCIDENT POLICY—PRESUMPTION. 

In action on an accident policy, where it is shown the death must have 
been accidental or suicidal, the presumption against suicide as cause of 
assured’s death can be overcome by circumstantial evidence, only if it is of 
such quality and weight as to negative every reasonable inference of 
death by accident. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


10. INSURANCE—CAUSE OF DEATH—ACCIDENT OR SUICIDE. 
In an action on accident policy, whether insured’s death from self- 
administered poison was an accident or suicide held for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Woodson, J., dissenting. 


Appeal from St Louis ‘Circuit Court; James E. Withrow, Judge. 

Action by Pauline Brunswick against the Standard Accident In- 
surance Company. From judgment for defendant, plaintiff appealed to 
St. Louis Court of Appeals, from which the case was transferred to the 
Supreme Court (195 Mo, App. 651, 187 S. W. 802). Reversed and re- 


manded. 
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Emerson E. Schnepp, Otto F. Karbe, and Taylor & Mayer, all of 
St. Louis, for appellant. 

Anderson, Gilbert & Hayden and M. N. Hayden, all of St. Louis, for 
respondent. 


Farris, J. This is an action by plaintiff as beneficiary on a policy of 
insurance issued by the defendant, insuring one William Brunswick, the 
husband of plaintiff, against death by accident. Upon a trial by a jury, 
the verdict was for the defendant. From the resulting judgment plaintiff 
appealed to the St. Louis Court of Appeals, wherein, upon a hearing, the 
case was reversed for error and ordered remanded for a new trial. See 
‘Brunswick v. Standard Accident Ins. Co., 195 Mo. App. 651, 187 S. W. 802. 
The court of Appeals, however, being of the opinion that the views an- 
nounced by them in this case were in conflict with the opinion of the 
Springfield Court of Appeals in the case of Scales v. National, etc., Inc. 

o., 186 S. W. 948, made an order transferring the case to this court, 
pursuant to the mandate of the Constitution. Hence our jurisdiction. 

The petition seems to be conventional. After averring formally the 
issuance of the policy, the petition sets out substantially the conditions of 
the policy under which the liability of defendant for accidental death of 
the assured shall accrue. These conditions, as the petition and the policy 
recite them, are that liability accrues in the event of the death of assured 
“resulting directly, exclusively, and independently of all other causes from 
accidental bodily injuries.” The policy contains, following the above- 
quoted conditions, as to the cause of death, an exception, to wit, “Except 
when self-inflicted while insane,” which is not set out, or in any wise re- 
ferred to, in the petition. Continuing, the petition avers that assured died 
on the 22d day of April, 1913, and that his death resulted “directly, ex- 
clusively, and independently of all other causes from accidental bodily 
injuries from and caused by-the said W illiam Brunswick taking on said 
day poison known as cyanide of potassium.” Other allegations are made 
as to additional increments to the principal sum of $2,500, arising, it is 
averred, from annual renewals of the policy, and as to damages and at- 
torney’s fees accruing from an alleged vexatious refusal to pay. But 
these have no pertinence to the points vexing us upon this appeal. 

The answer of defendant, so far also as it is pertinent to the ques- 
tions mooted here, was an admission of the issuance of the policy and the 
several annual renewals thereof as pleaded, and a general denial of each 
and every allegation (sic) contained in the petition. 

The facts immediately surrounding the death of assured are meager, 
but so far as they are pertinent to elucidate the questions mooted on this 
appeal, run substantially thus; Assured on the morning of his death 
seemed to be in the best of health. He ate his breakfast just before 8 
o’clock in the morning, and apparently was preparing to go to his work. 
After breakfast he went into the bedroom of plaintiff, who seems to have 
been ill, and the latter tied his necktie for him. He then went into a 
bedroom adjoining that of plaintiff. Some five minutes afterward, hearing 
an unusual noise from this room, plaintiff entered it and found assured 
lying on the bed in a dying condition. His necktie and collar had been 
removed. There were burns on his mouth and cheek and hand, the 
latter seemingly from having wiped his mouth with his hand. A glass 
and spoon were found on the floor near the bed on which assured was 
lying. While in this bedroom, and a few minutes before he was found 
dying, he was seen folding a handkerchief. In a handkerchief which was 
found in his pocket after his death were found some two or three 
ounces of cyanide of potassium. A can containing some two-thirds of a 
pound of cyanide of potasslum was found in the bathroom. 

The coroner, who was a physician, examined the body of assured 
some two hours after his death, and from the symptoms and the history of 
the case testified that assured came to his death from cyanide of potassium 
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poisoning. The finding of the coroner’s inquest that assured came to his 
death by suicide, caused by swallowing cyanide of potassium, was offered 
by plaintiff, but excluded by the trial court on defendant’s objection. 

It will be necessary to state other and omitted facts in the course of 
the discussion of the points made by plaintiff. These will be set out in 
connection with the point to which they are apposite. : 

[1] Plaintiff insists that the verdict is against the evidence. This 
contention is bottomed on the fact that the contract of insurance con- 
tained a provision substantially to the effect that if assured came to his 
death by suicide, while either sane or insane, the company would pay the 
beneficiary one-tenth of the principal sum; that is to say, $250. So, it is 
urged, since the death of the assured was unquestionably due either to 
accident or suicide, the verdict ought, in any event, to have been for at 
least the sum of $250. 

It is enough to say upon this contention that the case was not tried 
below upon any such theory. Neither the pleadings upon either side, nor 
the instruction, nor the evidence, except the policy, contain the word 
“suicide,”~and the policy has it only in the clause whereon the alleged 
right is bottomed to recover the lesser sum above mentioned. Even in 
these days when the leaven of reform is working in all the law and the 
strife is toward a legal millenium, whereat every man shall be his own 
lawyer, one may not yet sue and cause the jury to be instructed upon one 
cause of action, and, then, when cast, urge error, for that he is not per- 
mitted to recover upon a wholly different theory, and upon a wholly 
different cause of action, which he did not see fit even to mention till 
he came up to the appellate court. The rule which forbids this practice is 
that which requires the appellant to try. his case in the appellate forum 
on the same theory upon which he tried it below. Paramore v. Campbell, 
245 Mo. 287, 149 S. W. 6; Linn County Bank v. Clifton, 263 Mo. 200, 172 
S. W. 388. 

II, Complaint is made by plaintiff of the following instruction given 
for the defendant, to wit; 

“You are instructed that, even though you may find from the evidence 
that William Brunswick took cyanide of potassium on the day of his 
death, and even though you may further find that his death was caused 
thereby, there is still no presumption in law that his act in taking said 
poison, if you find that he did take it, was accidental, or that his death 
resulted from accidental bodily injuries. On the contrary, the burden is 
upon plaintiff to prove that the death of said William Brunswick re- 
sulted, independently of all other causes, from accidental bodily injuries ; 
and unless she has proved such fact she cannot recover, and your verdict 
must be for the defendant.” ’ 

In condemnation of the above instruction plaintiff urges (a) that it 
substantially tells the jury that death by suicide is not an accident; (b) 
that the burden was upon plaintiff to prove that the death of assured was 
caused by an accident; and (c) that, if the jury should find that assured’s 
death was caused by poison, no presumption exists that such poison was 
taken accidentally. Taking the converse of each of the above propositions, 
plaintiff strenuously urges that the above instruction was erroneous as to 
all of them. 

In resolving these contentions it is necessary to re-examine the facts, 
cursorily.at least By these facts we think the cause of assured’s death is 
fairly well settled; for, while the evidence is upon some vexing points 
utterly lacking, we are yet convinced that enough is shown to justify a 
finding by the triers of fact that assured came to his death from taking 
poison, whether accidentally or intentionally swallowed is another ques- 
tion and one presently reserved. For in addition to his sudden death and 
the burns upon his mouth, face, and hand, which some of the wtinesses 
say ure characteristic effect of cyanide of potassium, crystals of this drug 
were found in a handkerchief in his pocket, and a can containing a large 












358 Insurance Law Journal, Vol. 54. [Sept., 1919. 


quantity thereof was found upon the premises. A few minutes before the 
death of assured he was seen to fold up a handkerchief, and, as stated, 
in a handkerchief after his death some two or three ounces of cyanide of 
potassium were found. A glass and spoon were found upon the floor 
near his body, which lay upon the bed, but whether containing evidences 
ef* recent use does not appear. The coroner, who is a physician, saw and 
examined the body of the assured some two hours after his death, and as 
a result of that examination and the history of the case swore un- 
equivocally that death was caused by cyanide of potassium poisoning. 
So, we think the postulate of fact in the instruction was fully warranted 
by the evidence in the case, which clearly tended to prove that the death 
of deceased was caused by his swallowing cyanide of potassium. 

[2] The obvious inference arises, and in fact the testimony shows, 
that assured was fully cognizant of the deadly nature of cyanide of 
potassium; for the testimony is that only a few days before his death 
he had taken from his pocket crystals of some drug, and in exhibiting 
these crystals to his partner in business had stated in substance that it 
was cyanide of potassium and a deadly poison. No reason whatever for 
suicide is disclosed by the record; neither, on the other hand, are there 
any facts in evidence making for the theory of accidental taking of this 
poison. The assured is not shown to have been ill, or to have been in- 
tending to take medicine, or even to have been in the habit of taking 
medicine. There is, as forecast above, no hint in the record, in either 
pleadings or proof, that assured was insane, or non compos, to any degree. 
Therefore his sanity must be presumed. 

Upon these meager facts how stand the case upon the question of 
the correctness of the above instruction, and incidentally upon the right 
of plaintiff to recover at all on a contract of insurance against death “re- 
sulting directly, exclusively, and independently of all other causes from 
accidental bodily injuries, except when self-inflicted while insane”? 

In the light of the presumption in favor of sanity, and the utter lack 
of any proof of sanity in the record, we go afield, in preserving the thread 
of our argument, to say that if the assured took cyanide of potassium 
while insane his death was caused by an accident within the purview of 
the policy herein. Accident Ins. Co. v. Crandal, 120 U. S. loc. cit. 531, 
7 Sup. Ct. 685, 30 L. Ed. 740; Tuttle v. Iowa, etc., Association, 132 Iowa, 
652, 104 N. W. 1131, 7 L. R. A. (N. S.) 223; Grand Lodge v. Wieting, 
168 Til. 408, 48 N. E. 5S, 61 Am. St. Rep. 123; Blackstone v. Ins. Co., 
74 Mich. 592, 42 N. W. 156, 3. L. R. A. 486; Berger v. Ins. Co. (C. C.) 
88 Fed. 241. And the above-quoted clause of that policy, which excepts 
liability for death self-inflicted while insane, is rendered void by the ex- 
press provisions of section 6945, "R. S. 1909, and ceteris paribus recovery 
could be had by the beneficiary. Logan v. Casualty Co., 146 Mo. 114, 
47 S. W. 948; Whitfield v. ZZtna Life, etc., Co., 205 U. S. 489, 27 Sup. 
Ct. 578, 51 L. Ed. 895. 

[4] If, on the other hand, assured intentionally swallowed cyanide of 
potassium—that is, if he committed suicide while sane—his death was 
not due to accident, and his beneficiary cannot recover under this policy, 
which bottoms the right to recover only for a death resulting from 
accidental injuries. Williams v. Accident Ass’n, 133 N. S. 366, 31 N. E. 
222; ZEtna Life Ins. Co. v. Vandecar, 86 Fed. 282, 30 C. C. A. 48; Tuttle 
v. Towa, eta, Ass’n, 132 Towa, loc. cit. 654, 104 N. W. 1131, 7 L. R. A. 
(N. S.) 223; Laessig v. Insurance Co., 169 Mo. loc. cit. 280, 69 S. W. 
469; Lamport v. Ins. Co., 199 S. W. 1024. 

[5] For in such case neither sound sense nor logic will permit us to 
hold that an act intentionally done by a sane man is an accident. Such a 
view would stultify common sense. Neither does section 6945, supra, 
upon which plaintiff so confidently relies, aid at all or apply to the situa- 
tion. The above section has nothing to do with the manner or cause of 
death. It leaves the parties perfectly free to contract in an accident 
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policy touching the cause of death. If they see fit to contract that there 
shall be no liability except for a death resulting from an accidental injury, 
then the proof must show such a cause of death, before any recovery 
can be had on the contract. In other words, if the proof, even where 
aided in a proper case, by the presumption against suicide, yet shows 
suicide by assured while sane, the plaintiff has simply failed to meet the 
burden expressly assumed in the insurance contract of proving the death 
of assured by accident. 

In case of insurance effected upon life by the usual life insurance 
policy, the fact of death, since such fact is the sole condition precedent 
to recovery, is alone pertinent, and section 6945, supra, applies auto- 
matically to all cases of death by suicide, regardless of whether the as- 
sured was sane or insane at the time he killed himself, barring, of course, 
the exception noted in the statute itself. But where the assured solemnly 
contracts in an accident policy that liability for his death accrues only 
when the cause of death shall be an accidental injury, nothing seems 
ciearer than that, section 6945, supra, has no application, unless, as already 
stated, assured shall commit suicide while insane. In the latter event 
the death, being unintentional, is held to be accidental, and, though suicide 
is expressly excepted by the policy, recovery can be had because of the 
saving provisions of said section 6945. 

[6,7] Upon this phase, therefore, we conclude that the burden was 
upon plaintiff to prove that the death of assured resulted from accidental 
injuries; that is, that it was due to an accident. That such burden may 
sometimes be aided by a presumption against suicide (which presumption 
we discuss below) does not, in our view, affect this phase of the situation. 
This is so for the reason, if for no other, so clearly set forth in the case 
of Laessig v. Ins. Co., supra, at page 280 of 169 Mo., at page 471 of 69 
S. W., where it was said: 

“In other words, the contract of accident insurance primarily casts the 
burden upon the plaintiff to show that the death was accidental. It must 
be so pleaded and proved. If the defendant wants to avoid liability for 
an accidental death, it must prove that the death was due to a cause ex- 
cepted from the operation of the policy; that is, that it was a suicide. 
In such cases there is no presumption of law that because the death was 
not due to suicide it was accidental. For it might not be due either to 
suicide or accident. It might be natural. In such case the defendant 
would fail in its contention that it was suicide, and plaintiff would fail 
in his case because the death was not due to accident, and the contract 
only insured against accidental death. In fact, if there was no plea of 
suicide, the plaintiff would have to prove accidental death. There would 
be no presumption of accidental death. The jury must determine the 
fact as to what caused the death. There need not necessarily be direct 
proof or evidence of the cause. The cause may be found by the jury from 
facts and circumstances. But the cause of death is a fact for the jury. 
There is no presumption of law in such cases, further than the presump- 
tion against suicide; but even this presumption does not carry with it, 
in accident insurance cases, the further presumption that the death was 
accidental.” 

When examined in the light of the facts and the points mooted and 
respectively held in judgment therein, neither the case of Logan v. Ins. 
Co., 146 Mo. 114, 47 S. W. 948, nor the case of Whitfield v. Aé®tna, etc., 
Co., 205 U. S. 489, 27 Sup. Ct. 578, 51 L. Ed. 895, militates conclusively 
against this view. This is so because in the Logan Case the defense was 
“that the death of said assured was caused while either sane or insane, 
in either of which events defendant was not liable.” The precise con- 
crete question up for judgment under this defense, as that point was 
stated by the court in the Logan Case, was; 

“Is suicide in this state a valid defense to an action upon a policy 
of insurance issued by an accident insurance company, containing pro- 
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visions such as the one in controversy, where it is not shown that the 
insured contemplated suicide at the time he made his application for the 
policy (and it being admitted that the assured afterwards came to his 
death from external, violent, and accidental means) ?” 


Under these defenses and the above admission it was competent for 
this court to find and conclude that assured was insane when he com- 
mitted suicide. If he was insane his death, as we have already seen, 
was accidental, and the right to recover unquestionable. In fact, the 
above admission concedes that his death was caused by accidental means; 
so, if he died by suicide, such suicide, in order to be in harmony with 
this solemn admission, must have occurred while assured was insane. 
Therefore the Logan Case is in no respect out of harmony with our 
views herein, 

In the Whitfield Case the question whether the death was accidental, 
and whether the burden of proving the cause of death to have been on 
this phase within the terms of the policy, was not discussed. The de- 
fendant in the Whitfield Case specifically pleaded suicide as a defense. 
The Supreme Court of the United States held that there could no longer 
be such a defense made, because forbidden by section 6945 of the Missouri 
Statutes. The burden resting upon the plaintiff to prove a cause of death 
falling within the contract of insurance, i. e., an accidental death, was 
not adverted to by the court. It seems to have been tacitly assumed by 
the court that the death was accidental, although the reply of plaintiff in 
effect admitted that the assured therein was sane when he killed himself. 
It is regrettable that it was not pointed out wherein the language of said 
section 6945 had the effect to create by its terms a cause of action, when 
none theretofore existed under the policy and upon the conceded facts. 
This section is short and fairly simple, and reads thus: 

“In all suits upon policies of insurance on life hereafter issued by 
any company doing business in this state, to a citizen of this state, it shall 
be no defense that the insured committed suicide, unless it shall be shown 
to the satisfaction of the court or jury trying the cause, that the insured 
contemplated suicide at the time he made his application for the policy, 
and any stipulation in the policy to the contrary shall be void.” Section 
6945, R. S. 1909. 

While the above section makes absolutely void all stipulations ex- 
empting liability on account of suicide and all defenses bottomed on the 
fact of suicide, yet it nowhere relieves the plaintiff, in an action upon 
a policy of accident insurance, from making proof that the death of the 
assured was caused by an accident. In short, as forecast above, 
the section does not write into an accident policy a cause of action where 
none existed upon the facts. Granting, for the sake of argument, that 
the section (the applicability of which to accident policies, though now 
fairly well settled, has been strenuously and ably combated and denied) 
could have gone further, and provided that “suicide by a sane person shall 
be deemed to be an accident,” it is enough to say that it does not so 
provide. If the Legislature desired to create a cause of action upon a 
policy of accident insurance where none existed within the obvious mean- 
ing of the plain language of such contracts, it would have been easy to 
say so. Therefore, unless the courts are able to say that a death by 
suicide of a sane person is a death by accident, further legislation would 
seem to be called for. Thére are no cases up to the present time so hold- 
ing. Both the reason of the thing and the cases are the other way. Wil- 
liams v. Accident Ass’n, 133 N. Y. 366, 31 N. E. 222; Etna Life Ins. Co. 
v. Vandecar, 86 Fed. 282, 30 C. C. A. 48; Tuttle v. Iowa, etc., Ass’n, 
132 Iowa, loc. cit. 654, 104 N. W. 1131, 7 L. R. A. (N. S.) 223; Laessig 
v. Insurance Co., 169 Mo. loc. cit. 280, 69 S. W. 469; Lamport v. Ins. Co., 
199 S. W. 1024. 

Neither does the view we here announce conflict with the rule in 
Fetter v. Ins. Co., 174 Mo loc. cit. 269, 73 S. W. 592, 61 L. R. A. 459, 97 
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Am. St. Rep. 560. The latter case at most merely deals with the burden of 
adducing evidence. When the plaintiff has shown that assured died from 
cyanide of potassium poisoning self-administered, then the inevitable 
inference arose that death was caused by either accident or suicide, and 
plaintiff could not recover if the evidence (aided by the presumption 
against suicide) yet showed suicide, till there was further evidence ad- 
duced showing that such suicide was committed while assured was insane. 
We have here referred to, but left out of discussion or consideration, the 
effect and nature of the presumption against suicide, elsewhere fully 
discussed in the expression of our views. And so we conclude that under 
the rule defining and delimiting stare decisis, as that rule is announced 
in the case of State ex rel. Bixby v. St. Louis, 241 Mo. 231, 145 S. W. 801, 
the instant case may be, to the extent stated, distinguished from the 
Whitfield, Logan, and Fetter Cases, supra. If under this rule it be im- 
possible to distinguish the Whitfield Case (there are no difficulties as 
to the others), then we may content ourselves. with saying that it is not 
binding on us in any respect, but, at most, only persuasive as the utter- 
ance of a great court, unfamiliar, however, with many of the intricacies 
of our local statutes and rulings thereon. 

[8] But having shown that assured came to his death from swallow- 
ing cyanide of potassium, the inference, naught else appearing, that the 
act of swallowing this poison was either accidental or intentional, i. e., 
suicidal, inevitably arose. In such case, and after such a showing, was it 
proper to instruct the jury that “there is still no presumption in law that 
his [assured’s] act in taking said poison was accidental”? It was clearly 
improper as an abstract proposition. Whether it was reversible error 
here, upon the concrete case made, depends upon whether there is upon 
the facts any room for the presumption; i. e., whether suicide was not 
so conclusively shown as to eliminate any presumption. 

Discussing this presumption and its effect a majority of this court 
in the late case of Reynolds v. Casualty Co., 274 Mo. loc. cit. 96, 20i 
S. W. 1131, said; 


“No legal proposition is more firmly established that that where the 
act which caused the death may be either accidental or suicidal, the 
burden is upon the insurer to establish the fact of suicide by a prepon- 
derance of the evidence; for the presumption arising from the love of 
life, which is created for its preservation, is, like every natural law, 
always within the contemplation of the courts. It follows, as is stated by 
Mr. Bacon in his work on Life and Accident Insurance (4th Ed.) § 438, 
that ‘when circumstantial evidence only is relied on, the defense fails 
unless the circumstances exclude with reasonable certainty any hypothesis 
of death by accident or by the act of another.’ Boyton v. Assurance* 
Society, 105 La. 202 [29 South. 490, 52 L. R. A. 687]; Shotliff v. 
Modern Woodmen, 100 Mo. App. 138 [73 S. W. 326]; Norman v. United 
Commercial Travelers, 163 Mo. App. 175 [145 S. W. 853]; Almond v. 
Modern Woodmen, 133 Mo. App. 382 [113 S. W. 695]; Claver v. Wood- 
men of the World, 152 Mo. App. 155 [133 S. W. 153]; Hunt v. Ancient 
Order of Pyramids, 105 Mo. App. ‘41 [78 S. W. 649]; Home Benefit 
Ass’n v. Sargent, 142 U. S. 691 [12 Sup. Ct. 332, 35 L. Ed. 1160]; 
South Atlantic Life Ins. Co. v. Hurt’s Adm’x [115 Va. 398] 79 S. E. 401; 
Life Ins. Co. v. Kioegel, 104 Va. 619 [52 S. E. 166]; Pagel v. Casualty 
Co., 158 Wis. 278 [148 N. W. 878]; Huestis v. Ins. Co. [131 Minn. 461], 
155 N. W. 643; Kornig v. Indemnity Co., 102 Minn. 31 [112 N. W. 1039]; 
Jenkin v. Life Ins. Co., 131 Cal. 121 [63 Pac. 180]; Insurance Co. v. 
Nitterhouse, 11 Ind. App. 155 [38 N. E. 1110]; Insurance Co. v. Milward 
(118 Ky. 716, 82 S. W. 364], 68 L. R. A. 285 [4 Ann. Cas. 1092]. 

These cases, and many others to which our attention has been directed, 
amply sustain the doctrine stated in the proposition we have quoted from 
Mr. Bacon’s excellent book. In the Kornig Case, supra, the court states it 
more fully as follows: ‘Where the defense of suicide is asserted against 
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an action by a beneficiary on an insurance policy (a) the burden of 
proving that the deceased committed suicide is upon the defendant; (b) 
the presumption is against suicide; (c) if the known facts are consistent 
with the theory of natural or accidental death, the presumption which 
the law raises from the ordinary motives and principles of human con- 
duct requires a finding against suicide; (d) when circumstantial evi- 
dence is relied on, the defendant must establish facts which exclude any 
reasonable hypothesis of natural or accidental death.’ 


“It is a doctrine that appeals to every just and reasonable mind. It 
coes not relieve the plaintiff from the burden of proving accidental death 
by a preponderance of evidence as a condition of recovery, but requires 
that when he has in evidence circumstances which prove that the death 
was either accidental or suicidal, the unreasonableness of the theory of 
suicide must receive due consideration in weighing it against the more 
reasonable and natural theory of accident.” 


While the writer sharply disagreed with the judgment and with 
much that was said in the Reynolds case, yet, since a majority of this 
court en banc ruled contrary to his views, he is constrained by the view 
which he entertains of his duty under the Constitution to adopt as the 
law and follow the opinion of the majority. 

[9] The presumption against suicide is a rule of law deduced from 
convenience and necessity; it is based on the well-nigh universal human 
characteristic of love of life and fear of death, and it arises in a case 
whenever the cause of death is in issue and the evidence discloses a state 
of facts consistent with either accident or suicide. While the doctrine is 
a veritable presumption of law, it is sometimes and in some of the 
cases loosely spoken of as a presumption or inference of fact, and is put 
in the catagory of evidence. While a few authorities assert the converse, 
by far the better view is that it is not evidentiary in character; yet when 
invoked in the trial of a case, in a way as a constituent of evidence, it 
undoubtedly accomplishes a function of evidence pro hac vice. It is to be 
invoked, or automatically rises, to be exact, when there is no convincing 
evidence for or against suicide, and in such case, perforce this presump- 
tion alone, a finding in favor of accidental death will be upheld. Fitz- 
gerald v. Barker, 85 Mo. loc. cit. 22. The evidence for or against the fact 
rmuay be either direct or circumstantial. If the evidence in favor of suicide 
is wholly circumstantial, then it ought to be such and of such weight as 
to negative every reasonable inference of death by accident. Prudential 
Ins. Co. v. Dolan, 46 Ind. App. 40, 91 N. E. 970; Agen v. Ins. Co., 
105 Wis. 218, 80 N. W. 1020, 76 Am. St. Rep. 905; Ritchey v. Ins. Co., 
163 Mo.. App. 235, 146 S. W. 461. In the case of Agen v. Ins. Co., supra, 
at page 218 (80 N. W. 1020, 76 Am. St. Rep. 905), in a syllabus by the 
writer of the opinion, the Supreme Court of Wisconsin’ sets out the con- 
verse of the rule we announce, and thus negatively indorses the correctness 
of that rule, thus; 

“When the reasonable probabilities from the evidence all point to 
suicide as the cause of death, so as to establish it, in the light of reason 
and common sense, with such certainty as to leave no room for reason- 
able controversy on the subject, a jury should not be permitted to find to 
the contrary and have such finding stand as a verity in the case, but the 
question should be decided by the trial court as one of law.” 


If there is evidence both for and against suicide, the presumption 
(unless, as some of the cases hold, and the reason of the thing makes 
plausible, the evidence be equally balanced) has no place in the reason- 
ing, as its very nature indicates. If, therefore, invoked, or present, it 
vanishes, and the question is to be thereupon resolved upon the evidence. 
9 Encyc. of Ev. 885, and cases cited. Obviously, the presumption against 
suicide cannot continue to exist in the face of evidence showing suicide, 
for such a view would be utterly subversive of the well-settled doctrine, 
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figuratively but strikingly announced by Lamm, J., substantially, to wit, 
that presumptions are the bats of the law, which the light of evidence 
frightens and causes to fly away. Mockowik v. Railroad, 196 Mo. loc. cit. 
571, 94 S. W. 256. Not only do the cases and the text-books sustain this 
view (Erhart v. Dietrich, 118 Mo. 418, 24 S. W. 188; State v. Swaringen, 
269 Mo. 186, 190 S. W. 268; Mockowik v. Railroad, supra; Galpin v. 
Page, 85 U. S. [18 Wall.] 350, 21 'L. Ed. 959; Diefenthaler v. Hall, 96 
[ll. App. 639; Largen v. State, 76 Tex. 323, 13 S. W. 161; Conway v. 
Supreme Council, 137 Cal. 384, 70 Pac. 223; Jones v. Bond [C. C.] 40 Fed. 
281; Cunningham v. State, 56 Miss. 269, 21 Am. Rep. 360; Keller v. 
Over, ‘136 Pa. St. 1, 20 Atl. 25; Adams v. State, 87 Ind. 573; Myers v. 
Kansas City, 108 Mo. 480, 18 S. W. 914; 2 Chamberlayne’s Mod. Law of 
Ev. 1085; Lawson on Presumpt. Ev. 242; 9 Encyc. of Ev. 885; Bates v. 
Prickett, 5 Ind. 22, 61 Am. Dec. 73; 4 Wigmore on Ev. 2495-2511; Winter 
v. Supreme Lodge, 96 Mo. App. 1, 69 S. W. 662), but the very legal 
nature of the rule of law which we call a presumption demonstrates it. 
For the very last analysis this rule of law which we call a presumption 
operates when it arises in the case, as the result of evidence adduced, only 
in two ways: (a) It either forecloses the question unless and until fur- 
ther evidence is offered by the other side; or (b) it shifts the burden of 
the evidence to the adverse side; that is all it does in the case. In re 
Banbury Peerage, I Sim. & D. 153; Pickup v. Thomas, etc., Co., 3 Q. B. 
D., 594; Davis v. United States, 160 U. S. 469, 16 Sup. Ct. 353, 40 L. Ed. 
499; State v. Hoyt, 47 Conn. 518, 36 Am. Rep. 89; Dacey v. People, 116 
Ill. 555, 6. N. E. 165; Jones v. Granite, etc., Co., 90 Me. 40, 37 Atl. 326; 
Holmes v. Hunt, 122 Mass. 505, 23 Am. Rep. 381; People v. Garbutt, 17 
Mich. 9, 97 Am. Dec. 162; Marshall Livery Co. v. McKelvey, 55 Mo. App. 
240; Blodgett v. Cummings, 60 N. H. 115; Brotherton v. People, 75 
N. Y. 159; Clark v. Hills, 67 Tex. 141, 2 S. W. 356; ‘Thayer, Prelim, 
Treat. on Ev. 336. Should this burden not be met, and should no other 
and countervailing evidence be adduced, the presumption will have the 
effect to conclude the question in favor of the side upon which the pre- 
sumption operates. State v. Jones, 64 Iowa, 349, 17 N. W. 911, 20 N. W. 
470; Lisbon v. Lyman, 49 N. H. 563; Succession of Tilghlman, 7 Rob. 
(La.) 387; Kidder v. Stevens, 60 Cal. 414; Cunningham v. States, 56 
Miss. 269, 21 Am. Rep. 360; Fitzgerald v. Barker, 85 Mo. 13; 2 Chamber- 
layne’s Mod. Law of Ev. 1085. 


Therefore it obviously follows that such a presumption is not evi- 
dence, but that it is a mere term in legal nomenclature, employed to 
designate the imperative duty or burden, upon the side against which the 
presumption operates, of producing evidence to rebut the finality of the 
legal conclusion which arises, in the course of a trial of a case, from the 
proof of other facts therein. 9 Encyc. of Ev. 885; 4 Wigmore on Ev. 
2490-2511; Allen v. United States, 164 U. S. loc. cit. 500, 17 Sup. Ct. 154, 
41 L. Ed. 528; 2 Chamberlayne, Mod. Law of Ev. 1175a; Thayer, Prelim. 
Treatiseon Ev. 314-339; Lisbon v. Lyman, 49 N. H. 553; State v. Jones, 
64 Iowa, 349, 17 N. W. 911, 20 N. W. 470; Wooten v. State, 24 Fla. 335; 
State v. Hudspeth, 159 Mo. 178, 60 S. W. 136; State v. Pike, 49 N. H. 
399, 6 Am. Rep. 533; Moore v. Remick, 95 Mo. App. 202, 68 S. W. 936; 
Rousseau v. American Yeoman, 186 Mich. loc. cit. 105, 152 N. W. 939 ; 
Lincoln v. French, 105 U. S. 614, 26 L. Ed. 1189; 1 Elliott on Ev. 94; 
Prudential Ins. Co. v. Dolan, 46 Ind. App. 40, 91 N. E. 970; Board v. 
Robbins, 82 Conn. 623, 74 Atl. 938; Warner v. Warner, 235 Ill. 448, 85 N. 
E. 630; Jenkins v. Railroad Co., 105 Minn. 504, 117 N. W. 928, 20 L. 
R. A. (N. S.) 401; Peters v. Lohr, 24 S. D. 605, 124 N. W. 853; First 
Nat. Bk. v. Adams, 82 Neb. 801, 118 N. W. 1055; Atchison, etc., Railroad 
v. State, 23 Okl. 210, 100 Pac. 11, 21 L. R. A. (N. S.) 908; Ryan v. Rail- 
road, 46 Utah, 530, 151 Pac. 71; eg 4 v. State, 86 Neb. 638, 128 N, W. 
90; Savage v. Rhode. Island Co., 28 R. I. 391, 67 Atl. 633; Agnew v. 
United States, 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; State v. Ken- 
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nedy, 154 Mo. 268, 55 S. W. 293; McDuffee v. State, 55 Fla. 125, 46 
South. 721. 

[10] As stated above, if there is among the facts in evidence in this 
case any room or place for the presumption, the instruction above set out 
was on this phase erroneous. That is to say, if it cannot be said by us 
as a court that, as a matter of law, the facts and circumstances proved 
show suicide and exclude any reasonable hypothesis of accident (Pru- 
dential Ins. Co. v. Dolan, 46 Ind. App. 40, 91 N. E. 970; Agen v. Ins. 
Co., 105 Wis. 217, 80 N. W. 1020, 76 Am. St. Rep. 905; Ritchey v. Ins. 
Co., 163 Mo. App. 235, 146 S. W. 461), then the instruction, which was, as 
we have already demonstrated, abstractly bad, was here also correctly 
bad. Defendant put in no evidence whatever. Save and except the proved 
facts that a few minutes before assured was found in a dying condition 
due to his taking cyanide of potassium he was seen to fold up a hand- 
kerchief; that after his death a large quantity of this poison was found in 
a handkerchief in his pocket; that he had had this poison in his pocket 
for several days, and knew what it was, and likewise knew its deadly 
nature—there are no affirmative facts in the record to show suicide. Was 
this evidence sufficient to overcome as a matter of law the presumption 
against suicide, and enable the court to say as a matter of law that suicide, 
and not accident, was the cause of assured’s death? If it was sufficient 
to overcome this presumption, then the court below ought to have sus- 
tained the defendant’s demurrer to the evidence, and the bad instruction 
in such case, would, of course, cut no figure, since in such event the only 
possible result, under the law and the evidence, was reached by the jury. 

While the point is close and difficult, we are ye* constrained to say, 
perforce the ruling in the Reynolds Case, supra, that the facts proven, 
and which tend to show suicide, are not sufficient to exclude every rea- 
sonable hypothesis favoring accident, and there is left, on account of the 
presumption against suicide, an inference of accident sufficient to take the 
case to the jury. If it ought, as a matter of law, to have gone to the 
jury at all, then it is elementary that it ought to have gone to the jury un- 
der proper instructions. It results that the giving of instruction 2 consti- 
tuted reversible error. Let the case be reversed and remanded for a re- 
trial not inconsistent with what we have herein ruled. 


Per Curiam. The foregoing opinion by Faris, J., in Division is adopted 
by the court in banc. 
All concur, except Woodson, J., who dissents. Bond, C. J., not sitting. 


SUPREME COURT OF MISSOURI. 


Drvis1on No. 1. 


ROLLINS 
uv. 
BUSINESS MEN’S ACC. ASS’N OF AMERICA. (20243.)* 


1. COURTS—MISSOURI SUPREME COURT—RAISING QUESTION 
OF JURISDICTION 


It is the duty of the Supreme Court, although neither party objects 
to its jurisdiction, to raise the question of its own accord, and to refuse 


*Decision rendered, June 2, 1919. 213 S. W. Rep. 52. 
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to proceed, if it determines it has no jurisdiction, and to remand the case 
to the proper court. 


(For other cases, see Courts, Dec. Dig. § 487[1].) 


2. COURTS—INSURANCE—ACCIDENT INSURANCE—SUICIDE— 

CONSTITUTIONALITY OF STATUTE. 

The Supreme Court has no jurisdiction, on the ground a constitutional 
question is involved, of appeal in suit on accident policy, defended on 
ground insured committed suicide while sane, and that Rev. St. 1909, § 
6945, providing that suicide shall be no defense in life insurance policy 
suits, is unconsitutional, since, if deceased’s death was caused by suicide 
while sane, his death was not accidental, and recovery could be had upon 
the accident policy, so that section 6945 would not apply. 


(For other cases, see Courts, Dec. Dig. § 231[6].) 


3 COURTS—CONSTITUTIONALITY OF STATUTE—ACADEMIC 

QUESTION. 

Where the discussion of the constitutionality of a statute would be 
simply academic because not essential to determination of the appeal in 
which it is argued, the construction of the Constitution is not involved, 
and the Supreme Court has no jurisdiction. 


(For other cases, see Courts, Dec. Dig. § 231[6].) 


Appeal from Circuit Court, Howell County; W. N. Evans, Judge. 
Action by Susan E. Rollins against the Business Men’s Accident Asso- 
ciation of America. From judgment for plaintiff, both parties appeal 
Case transferred. 


Stephen C. Rogers and John C. Dyott, both of St. Louis, for Rollins. 
Solon T. Gilmore, General Counsel and Gilmore & Brown, all of Kan- 
sas City, and R. S. Hogan, of West Plains, for Business Men’s Ass’n 





Smatt, C._ I. This is an appeal by both parties in the above cause 
from the circuit court of Howell County. The action was founded on an 
accident insurance policy issued by defendant insurance company, a Mis- 
souri corporation, on the 3d day of February, 1914, for $5000, payable to 
the plaintiff, the wife of the assured, Elisha M. Rollins, on certain terms 
and conditions set forth in the policy. Said Rollins on the morning of April 
5, 1915, was found dead, lying on the floor of his store in Willow Springs, 
with the top of his head blown off, and.a shotgun by his side, with the 
muzzle toward his feet. There was no eyewitness to the injury and death 
of Mr. Rollins, but there can be no question but that his death was caused 
by the discharge of the shotgun. There was no evidence, and there is no 
claim by either party, either in the pleadings or otherwise, that he was 
insane at the time of his death. The policy provided that the insurance 
was “against loss of life resulting from bodily injuries, effected directly, 
independently, and exclusively of all other causes contributing or proxi- 
mate, through external, violent and accidental means (excluding suicide, 
sane or insane).” Also by paragraph 12 that “this policy does not cover 
any injury, * * * fatal or otherwise, intentionally inflicted by the 
insured (sane or insane), or by any person (sane or insane) except it 
be established that the assault was committed for the sole purpose of bur- 
glary or robbery.” And by paragraph 15 as follows: “If the insured 
receives bodily injuries, fatal or otherwise, by the discharge of firearms, 

* * * the claimant shall establish the accidental character of the in- 
jury by the testimony of at least one-eye witness to the accident, other 
than the insured himself, and, in the event of failure so to do, * * 
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the liability of the association shall be limited to one-tenth the amount 
otherwise payable.” 


The petition alleged the issuance of the policy, stating that it insured 
said Rollins against loss of life “from bodily injuries effected directly 
* * * through external, violent and accidental means,” omitting the 
qualifing phrase (“excluding suicide, sane or insane’) contained in the 
policy; that all terms and conditions of the policy had been complied with 
by said Rollins in his lifetime and by the plaintiff; and the said “assured, 
Elisha M. Rollins, on the 5th day of April, 1915,” was, “through external, 
violent, and accidental means, injured and killed, by the top of his head 
being severed from the discharge of a single-barreled shotgun; * * *” 
and “that said gun was fired or discharged either by the said Elisha M. 
Rollins with the intent to commit suicide, or that it was accidentally and 
inadvertently discharged by the said deceased, Elisha M. Rollins, or some 
other person or means, the fact and real cause being unknown to this 
plaintiff herein, it being one or the other, exactly which she is unable to 
state.” The petition further states that plaintiff had done and performed 
all on her part required to be done by the policy and had demanded pay- 
ment of said $5,000; but that defendant had wholly and vexatiously re- 
fused to pay said sum to the plaintiff. The prayer was for judgment for 
the sum of $5,000, with interest from the 5th day of April, 1915. Also 
for an allowance of 10 per cent. of the principal sum as damages to the 
plaintiff, and the further sum of $1,500 as a reasonable attorney’s fee, 
making a total of $7,000, interest and costs, for which plaintiff prayed 
judgment. 

The defendant in its answer admitted the issue of the policy, and 
that it was in full force and effect at the time of the death of Mr. Rol- 
lins, which was April 5, 1915; admitted that the plaintiff was his widow; 
and alleged that the policy was payable to her as beneficiary in the “event 
of the loss of life of said Elisha M. Rollins resulting directly * * * 
from bodily injuries effected directly * * * through external, violent, 
and accidental means, excluding suicide, sane or insane” It further al- 
leged that said Rollins “did commit suicide on April 5, 1915, by a dis- 
charge of a single-barreled shotgun which severed the top of his head,” 
and avers that, “by reason of the premises, the death of said Elisha M. 
Rollins created no liability in favor of the plaintiff against the defendant; 
that section 6956 of the Revised Statutes of Missouri 1909 providing that 
in suits upon policies of insurance upon life issued by any company do- 
ing business in this state, to a citizen of this state, it shall be no defense 
that the insured committed suicide, is unconstitutional, null, and void, for 
the following reasons.” Then follow six separate paragraphs, setting 
out six separate sections and articles of the Constitution of this state. 
with which the defendant claims said section 6945 is in conflict. The an 
swer further alleges that the policy was issued on the terms, and condi- 
tions of paragraph 15, which we have hereinbefore set forth, and that 
by virtue of the provisions thereof liability of the defendant is limited to 
one-tenth of $5,000, or $500, unless plaintiff shall allege and prove the 
accidental character of the injury by the testimony of at least one eye- 
witness to the accident. It denies that defendant has wholly and vexa- 
tiously refused and still refuses to pay the sum of $5,000 due plaintiff, 
and denies that said sum is due. 


The reply puts the new matter set up in the answer at issue, and 
alleges that the terms of said contract in reference to suicide, set up in 
the answer, are in conflict with the suicide statute of Missouri in ref- 
erence to such cases, and denies that section 6945 of Revised Statutes is 
unconstitutional, or in conflict with any of the provisions of the Consti- 
tution of Missouri set out in defendant’s answer. The reply further al- 
leges that the conditions of said policy in paragraph 15, set out in de- 
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fendant’s answer, are of no force and effect, but are void and against 
public policy. 

The defendant asked the court below to give instructions to the 
effect that said section 6945 was unconstitutional on each of the several 
grounds set up in its answer, which the court refused to do. The court 
refused to give any instructions for the plaintiff authorizing damages or 
attorney’s fees for vexatious refusal to pay the full amount of the policy, 
and refused to give an instruction asked by the defendant, that if the jury 
believed from the evidence that Elisha M. Rollins met his death by a 
discharge from a shot gun, then the verdict should be for the plaintiff in 
the sum of $500. Under the instructions of the court the jury returned a 
verdict for plaintiff for $5,236.57. Each side filed motion for new trial, 
which was overruled, and subsequently both parties appealed to this court. 

[1] II. Neither party has objected to our jurisdiction, but jurisdiction 
of the subject-matter can neither be waived nor conferred by consent of 
parties; and, where it appears from the record that we have no juris- 
diction, it is the duty of this court to raise the question of its own ac- 
cord, and to refuse to proceed further with the cause, if it determines that 
it has no jurisdiction, but to remand the case to the proper appellate court. 
Railroad v. Schweitzer, 246 Mo. 122, loc. cit. 127, 128, 151 S. W. 128; 
Cable v. Duke, 208 Mo. 557, 106 S. W. 643; City of Tarkio v. Clark, 186 
Mo. loc. cit. 294, 85 S. W. 329. 

Let us, therefore, look at the record before us and ascertain whether 
there is any ccnstitutional question involved. The only such question 
suggested is by the appellant accident association that section 6945, R. S. 
1909, violates the Constitution of this state in the particulars set out in its 
answer. 

[2] As we have stated, there is no claim in the pleadings, nor in the 
evidence, nor in the briefs and arguments of counsel, that said Rollins was 
insane at the time of his death. It has been recently decided by this 
court en banc, in an opinion by Faris, J., in cause No. 19,764 (Pauline 
Brunswick v. Standard Accident Insurance Co., 213 S. W. 45, not yet 
officially reported), that said section 6945 leaves “the parties perfectly free 
to contract in an accident policy touching the cause of death”; that if the 
assured’s death was caused by suicide, while sane, his death was not ac- 
cidental, but if he committed suicide while insane it was accidental; and 
that, therefore, section, 6945 of Revised Statutes has no application to an 
accident policy, such as the one sued on in this proceeding, if death was 
caused by suicide, unless assured was insane at the time of his death, which 
is not the case here. The court says in the Brunswick Case, supra; 


“In the light of the presumption in favor of sanity, and the utter lack 
of any proof of insanity in the record, we go afield, in preserving the 
thread or our argument, to say that, if assured took cyanide of potassium 
while insane, his death was caused by an accident within the purview of 
the policy herein (Accident Ins. Co. v. Crandal, 120 U. S. loc. cit. 531, 
7 Sup. Ct. 685, 30 L. Ed. 740; Tuttle v. Iowa, etc., Association, 132 Iowa, 
652, 104 N. W. 1131, 7 L, R. A. (N. S.) 223; Grand Lodge v. Wieting, 
168 Ill, 480, N. E. 59, 61 Am. St. Rep. 123; Blackstone v. Ins. Co., 74 
Mich. 592, 42 N. W. 156, 3. L. R. A. 486; Berger v. Ins. Co. [C. C.] 88 
Fed. 241); and the above quoted clause of that policy, which excepts 
liability for death self-inflicted while insane, is rendered, void by the ex- 
press provisions of section 6954, R. S. 1909, and, ceteris paribus, recovery 
could be had by the beneficiary (Logan v. Casualty Co., 146 Mo. 114, 147 S. 
Ed “= v. #Etna, etc., Co., 205 U. S. 489, 27 Sup. Ct. 578, 51 L. 
ed. ; 

“Tf, on the other hand, assured intentionally swallowed cyanide of 
potassium—that is, if he committed suicide while sane—his death was not 
due to accident ,and his beneficiary cannot recover under this policy, 
which bottoms the right to recover only for a death resulting from ac- 
cidental injury. Williams v. Accident Ass’n, 133 N. Y. 366, 31 N. E. 222; 
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7Etna Life Ins. Co. v. Vandecar, 86 Fed. 282, 30 C. C. A. 48; Tuttle v. 
Iowa, etc., Ass’n, 132 Iowa, loc. cit. 654, 104 N. W. 1131, 7 L. R. A. (N. 
C.) 223; Laessig v. Ins. Co., 169 Mo. loc. cit..280, 69 S. W. 469; Lam- 
port v. Ins. Co., 199 S. W. 1024. 

“For in such case neither sound sense nor logic will permit us to hold 
that an act intentionally done by a sane man is an accident. 

“Such a view would stultify common sense. Neither does section 
6945, supra upon which plaintiff so confidently relies, aid at all or apply 
to the situation, The above section has nothing to do with the manner or 
cause of death. It leaves the parties perfectly free to contract in an 
accident policy touching the cause of death. If they see fit to contract 
that there shall be no liability except for death resulting from accidental 
injury, then the proof must show a cause of death before any recovery 
can be had on the contract. In other words, if the proof, even where 
aided, in a proper case, by the presumption against suicide, yet shows 
suicide by assured while sane, the plaintiff has simply failed to meet the 
burden expressly assumed in the insurance contract of proving the death 
of assured by accident. 

“In case of insurance effected upon life by the usual life insurance 
policy, the fact of death, since such fact is the sole condition precedent 
to recovery, is also pertinent; and section 6945, supra, applies automatic- 
ally to all cases of death by suicide, regardless of whether the assured 
was sane or insane at the time he killed himself, barring, of course, the 
exception noted in the statute itself. But where the assured solemnly 
contracts in an accident policy that liability for his death accrues only 
when the cause of death shall be an accidental injury, nothing seems 
clearer than that section 6954, supra, has no application, unless, as already 
stated, assured shall commit suicide while insane. In the latter event 
the death, being unintentional, is held to be accidental, and, though suicide 
is expressly excepted by the policy, recovery can be had because of the 
saving provisions of said section 6945.” 


[3] Inasmuch, therefore, as there is no pretense in the record that 
Rollins was insane at the time of his death, the above authority is con- 
clusive that said section 6945 has no application to the case at bar. The 
discussion of its constitutionality, therefore, would be simply academic, 
and not at all essential to the determination of the cause before us, and 
consequently the construction of the Constitution is not involved and we 
have no jurisdiction. Ranney v. Cape Girardeau, 255 Mo. loc. cit. 514, 164 
S. W. 582; Miller v. Connor, 250 Mo. loc. cit. 683, 157 S. W. 81, and 
cases cited therein; State ex rel. v. Smith, 176 Mo. loc. cit. 47, 48, 75 S. 
W. 468, where the cases are collected. 

The cause is therefore ordered transferred to the Springfield Court 
of Appeals. 

Brown and Ragland, CC., concur. 


Per CurtAM. The foregoing opinion of Small, C., is adopted as the 
opinion of the court. 
Blair, P. J., and Bond and Graves, JJ., concur. 
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TRANSYLVANIA CASUALTY INS. CO. v. PARITZ.* 
(Court of Appeals of Kentucky.) 


3. INSURANCE—ACCIDENT INSURANCE—FALSE ANSWER IN 
APPLICATION—EVIDENCE. 


Testimony of insured’s wife and daughter that prior injury in ques- 
tion occurred more than five years prior to date of policy sued on, where 
not contradicted, was sufficient to show that insured did not make 
false answer to question as to whether he had suffered any accident within 
five years prior to application for policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Fayette County. 
Suit by Max Paritz against the Transylvania Casualty Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. C. G. Hobbs, of Lexington, and J. P. Haswell, of Louisville, for 
appellant. 
J. T. Farmer, of Lexington, for appellee, 


* Decision t rendered, June 20, 1919. 213 S. W. Rep. 195. 


TOWNSEND v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N 
OF AMERICA* 


(Supreme Court of New York, Appellate Division, Third Department.) 


2. INSURANCE—ACCIDENT INSURANCE—INSURED’S VIOLA- 
TION OF LAW—ACCIDENTAL.” 


Complaint in action for amount of accident policy, payable on in- 
sured’s death from bodily injuries, directly and approximately the result 
of and caused solely by external, violent, and accidental means, was 
properly dismissed, where deceased, having possession of a hypodermic 
needle, in violation of Public Health Law, art. 11A, directed his daughter 
to insert it in his arm, with consequent death from blood poisoning, as 
word “accidental” does not contemplate insured’s deliberate act, con- 
stituting a crime. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Accidental.) 


Appeal from Trial Term, Albany County. 

Action by Robert T. Townsend, as administrator of James T. Town- 
send, deceased, against the Commercial Travelers’ Mutual Accident As- 
sociation of America. From a judgment dismissing the complaint at the 
conclusion of plaintiff’s case, plaintiff appeals. Affirmed. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, 
Cochrane, and Henry T. Kellogg, JJ. 


* Decision rendered, June 30, 1919. 177 N. Y. Supp. 6. 
Vol. LIV—24. 
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Henry J. Crawford, of Albany (Andrew J. Nellis, of Albany, of 
counsel), for appellant. 

Rosendale, Hessberg, Dugan & Haines, of Albany (P. C. Dugan, of 
Albany, of counsel), for respondent. 


INTERNATIONAL TRAVELERS’ ASS’N v. BRANUM. (No. 2724.)* 


(Supreme Court of Texas.) 


1. INSURANCE—ACCIDENT INSURANCE—VENUE—STIPULA- 
TIONS. 


Stipulations between an accident insurer and its policy holder for ex- 
clusive venue in the county of the insurer’s residence do not control, 
under Rev. St. 1911, art. 1830, §§ 24, 29, and cannot be enforced. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Suit by Anna C. Branum against the International Travelers’ Asso- 
ciation. From a judgment for plaintiff, defendant appealed to the Court 
of Civil Appeals, which affirmed (169 S. W. 389), and defendant brings 
error. Judgments of the trial court and the Court of Civil Appeals re- 
versed, and judgment rendered for defendant. 


Eidson & Eidson, of Hamilton, and Seay & Seay, of Dallas, for 
plaintiff in error. 

Langford & Chesley and E. M. Chesley, all of Hamilton, for de- 
fendant in error. 


* Decision rendered, June 4, 1919. 212 S. W. Rep. 630. 


INDEPENDENT ORDER OF PRUITANS v. LOCKHART. 
(No. 981.)* 


(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE—BENEFIT: INSURANCE—NOTICE OF CLAIM— 
STATUTES APPLICABLE. 


Vernon’s Sayles’ Ann. Civ. St. 1914, art. 5714, enacted in 1907, pro- 
viding that stipulations limiting the time for giving notice of claim for 
damages to less than 90 days are void, and, like article 5713, as to agree- 
ments shortening the time for suit, being applicable to all contracts, 
applies to fraternal benefit associations, Vernon’s Ann. Civ. St. 1914, 
art. 4830, enacted in 1913, providing that no insurance law thereafter 
enacted shall apply to them, being inapplicable as article 5714 is a prior 
existing statute and not an insurance law. 


(For other cases, see Insurance, Dec. Dig. § 807.) 


*Decision rendered, May 22, 1919. 212 S. W. Rep. 559. 
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2 > gulalemgi aie INSURANCE—*ACCIDENT”—MEAN- 
IN 
Where plaintiff was injured by dust blowing in his eyes while driving 
his wagon around a street corner on a spring day, during a high wind, 
prevalent in West Texas at such times, the cause of his injury was an 
“accident,” being “an unusual effect of a known cause,” and he was 
entitled to recover upon a benefit certificate carrying an ‘accident clause, 
(For other cases, see Insurance, Dec. Dig. § 787.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


Appeal from County Court, Taylor County; E. M. Overshiner, 
Judge. 

Action by Walter H. Lockhart against the Independent Order of 
Puritans. From a judgment for plaintiff, defendant appeals. Affirmed. 


Kirby & King, of Abilene, for appellant. 
Dallas Scarborough, of Abilene, for appellee. 


INTERNATIONAL TRAVELERS’ ASS’N v. POWELL er at, 
(No. 3150.)* 


(Supreme Court of Texas.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE -ELACE OF 
SUIT—PROVISION OF POLICY. 


An insurance company cannot enforce a provision of its policy and 
by-laws prohibiting the maintenance of suits on its policies elsewhere 
than in the county of its domicile; such contract stipulation being 
contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—LIABILITY 
—WAIVER. 


Though by-laws provide that, if a member files claim before his dis- 
ability ceased, he waives all right to future benefit, insurer cannot reduce 
its true liability by means of a mere unaccepted offer on the part of in- 
sured to receive in satisfaction of his demand less than amount to which 
he is entitled under Rev. St. art. 4807. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Error to Court of Civil Appeals, Eighth Supreme Judicial District. 

Action by E. A. Powell and another against the International Trav- 
elers’ Association. Judgment for plaintiffs was affirmed on appeal to 
the Court of Civil Appeals (196 S. W. 957), and defendant brings error. 
Affirmed. 


W. W. Moores, of Stephenville, and Seay & Seay, of Dallas, for 
plaintiff in error. 
_ _R. L. Thompson and E. E. Solomon, of Stephenville, for defendants 
in error. 


*Deoision rendered, June 4, 1919. 212 S. W. Rep. 931. 
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TRAVELERS’ INS. CO. v. HARRIS (No. 85-2886.)* 


(Commission of Appeals of Texas, Section B.) 


tee ~~ aiaaaremaeatiad POLICY—EXCEPTIONS—BURDEN OF 
P £ 

In suit on accident policy containing exception clauses, such as a 
clause providing that the policy shall not cover accidents resulting from 
trying to enter a moving conveyance using steam as motive power, 
plaintiff has the burden of establishing that the accident on which suit is 
based does not fall within the exceptions; the exception clauses being 
construed as taking something out of the general portion of the con- 
tract so that the promise is to perform only what remains after the 
part excepted’is taken away. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by Sallie Lou Harris against the Travelers’ Insurance Com- 
pany. Judgment for plaintiff was affirmed by the Court of Civil Appeals 
(178 S. W. 816) and defendant brings error. Judgment of Court of 
Civil Appeals and of the trial court reversed and cause remanded. 


Thompson, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, 
for plaintiff in error. 

Lacy & Bramlette and Young & Stinchcomb, all of Longview, for de- 
fendant in error. 


* Decision rendered, June 11, 1919. 212 S. W. Rep. 933. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SixtH Circuit. 


PRUDENTIAL CASUALTY CO. 
v. 


MILLER. (No. 3103.)* 


1. REFORMATION OF INSTRUMENTS—BURGLARY POLICY— 
EQUITABLE CAUSE OF ACTION. 


If the agent of a burglary insurer and the insured storekeeper or his 
agent so misunderstood each other that their minds never met as re- 
gards the extent of the store’s burglary alarm equipment, or if agent of 
insurer through mistake or designedly misinformed insurer as to extent 
of such equipment, or undertook without authority to waive failure of 
the storekeeper to connect his safe with a burglary alarm system, cor- 
rection of the policy as issued cannot be obtained at law, but must be 
sought in equity, after which the actual contract as then determined can be 
enforced. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 30.) 


2. INSURANCE—BURGLARY INSURANCE—ACTION IN DISRE- 
GARD OF PROVISION. 


The holder of burglary insurance cannot accept his policy without 
reading it, and in an action at law on the instrument, after a loss, ignore 
one of its provisions and have it enforced otherwise than according to 
its terms; his remedy if any, being by reformation in equity. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Michigan; Arthur J. Tuttle, Judge. 

Action by Gilbert E. Miller against the Prudential Casualty Com- 
pany. To review judgment for plaintiff, defendant brings error. Re- 
versed. 


Wilson W. Mills, of Detroit, Mich., for plaintiff in error. 
James O. Murfin, of Detroit, Mich., for defendant in error. 


Before Warrington and Knappen, Circuit Judges, and Sater, District 
Judge. 


Sater, D. J. On October 2, 1915, Miller made a contract with a still 
alarm company for the equipment of the doors, windows, and transoms 
of (but not of the safe in) one his Detroit jewelry stores with a burglar 
alarm system. He then held an unexpired policy issued by the insurance 
company, insuring him for $5,000 against loss by burglary. While the 
work of installation was in progress, Allen, who, notwithstanding his 
rather uncertain evidence as to his status with the insurance Company, 
must be regarded as its accredited representative, met Guerin, who was 


* Decision rendered, Jan. 7, 1919. 257 Fed. Rep. 418. 
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Miller’s financial man and business manager, at which time Guerin, so 
he states, exhibited to Allen the executed contract between Miller and 
the still alarm company. Allen claims that he was shown merely an 
unsigned memorandum. The instrument produced was examined by 
Allen, and a discussion took place as to most of its details. Guerin took 
him over the premises, and explained to him quite fully of what the 
equipment would consist. The evidence is not entirely clear as to whether 
there was any mention of, or discussion between them relating to, the 
protection of the safe located in the rear of the store, but there is no 
pretense that Guerin represented that the still alarm system was to 
extend to the safe. Allen suggested, what was previously unknown to 
Miller and Guerin, that, on account of the improvement then being made, 
Miller would be entitled to a rebate on the premium previously paid for 
his insurance policy. He claims to have discussed the matter of the 
store’s equipment several times from early September until some time in 
October, with both Miller and Guerin, and that on one occasion, when 
the latter was absent, he was informed by Miller that a complete system 
of protection including a wooden casing around the safe with connections 
with the outside central alarm system was intended. Miller did not 
testify, being “somewhere between Jacksonville and Washington” at the 
time of the trial. 

The still alarm company completed its contract for work at the store 
about November 1, notice of which was given to Allen, who, after that 
date on more occasions than one, visited the store, but at no time ex- 
amined or noticed the safe. He had never seen a safe inclosed by a 
wooden casing. On December 27, Guerin received from the insurance 
company in Miller’s mail a rider to be attached to the insurance policy, 
and also a check for the rebate (which had been figured by Allen) 
on the premium theretofore paid. The rebate was such as would be allowed 
for the protection of the safe, as well as the doors, windows, and 
transoms, and was greater than it would have been, had it been based on 
the installation actually made. The check was paid, and Miller received 
the money. Guerin, presumably without reading such rider, placed it in 
the file with the policy, and neither Miller nor any of his agents knew 
of any claim of failure in the installation of the still alarm system until 
after his safe was burglarized and more than $5,000 worth of property 
was abstracted therefrom on the night of February 5, 1916. The rider 
provides that, in consideration of the return of a portion of the premium, 
it is agreed that Miller had installed and that his safe was protected by 
a still alarm system, which was connected with a wooden casing sur- 
rounding the safe and connecting with the central alarm system; that 
he warrants the maintenance of such system from November 1, 1915; and 
that nothing contained in such rider, except as therein stated, should be 
held to vary or waive any of the terms of the policy. One of the terms 
of the policy is that no agent of the insurance company has 
authority to change it, or waive any of its provisions, nor shall any notice 
to or knowledge of any agent be held to effect a waiver or change in the 
insurance contract or any part of it. Proofs of loss were made by 
Miller on a blank form furnished by Allen, were verified before him, and 
were submitted to the insurance company, which refused payment and 
denied all liability because the safe was not protected by or connected with 
the still alarm system. 

Miller sued on the policy as originally issued. The*insurance com- 
pany admits its execution and delivery, and defends, in so far as its de- 
fense is meritorious, on the ground of breach of warranty in failing to 
install and maintain a wooden casing about the safe, with still alarm 
connections. At the conclusion of all the testimony the defendant, al- 
leging the evidence showed such breach of warranty, moved for a directed 
verdict. The motion was overruled, and an exception was reserved to 
the ruling. A verdict was returned for the full amount of Miller’s claim, 
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and, following an adverse ruling on the motion for a new trial, judgment 
was entered thereon. Under the court’s very direct instructions as to 
what the jury must answer as to various points involved, should the 
verdict be for the plaintiff, the jury necessarily found that neither Miller 
nor any authorized agent of his knew that the rider provided for a 
wooden casing around the same, or made any misrepresentations to or 
deceived the insurance company relative to the equipment to be supplied, 
or which has been supplied, for its protection, or in any manner con- 
cealed or failed to reveal the true situation regarding it, and that the 
insurance company had actual knowledge that a wooden casing around 
the safe, ar made any misrepresentations to or deceived the insurance 
company relative to the equipment to be supplied, or which has been 
supplied, for its protection, or in any manner concealed or failed to re- 
veal the true situation regarding it, and that the insurance company had 
actual knowledge that a wooden casing around the safe had not been 
installed. The jury manifestly repudiated Allen’s evidence, not only as to 
his conversion with Miller, but also in so far as it was contradictory of 
that given by Guerin. 

[1-3] We need not determine whether the insurance company, prior 
to the issuance of the rider, was misinformed by Allen as to the extent 
of the larm system installed or as to whether he undertook to waive the 
nonconnection of the safe with such system, or as to whether the minds 
cf the parties in intesest ever met as to the purpose to protect and the 
actual protection of the safe. If Allen and Miller, or his agent, so mis- 
understood each other that their minds never met as regards the extent 
ef the store’s equipment, or if Allensthrough mistake or designedly mis- 
informed the insurance company as to its extent, or if he undertook to 
waive the failure to connect the safe with a burglar alarm system, and 
thus exceeded his power, a situation was presented which a court of law 
could not correct. Correction, if desired, must be obtained in a court of 
equity, after which the actually existing contract between the parties as 
thus determined can be enforced. If the insured can prove that he made 
a different contract from that expressed in the writing, he can, on making 
sufficient proof, have it reformed in equity; but he cannot accept his 
policy without reading it and in an action at law upon the instrument 
ignore one of its provisions and have it enforced otherwise than ac- 
cording to its terms. A jury may not thus reform a policy by striking 
out one of its clauses. Lumber Underwriters v. Rife, 237 U. S. 605, 35 
Sup. Ct. 717, 59 L. Ed. 676, 678. It follows that the trial court erred in 
not sustaining the motion for a directed verdict. Miller, however, is not 
remediless; for when it is discovered after an action at law is brought 
on a policy of insurance that a reformation is necessary for which a bill 
in equity must be filed, the action at law will be held in abeyance until the 
case in equity is concluded. Abraham v. North German Fire Ins. Co. (C. 
C.) 37 Fed. 731, 3 L. R. A. 188; Simkins, Fed. Eq. Suit, 509. 

Other questions discussed need not be considered. The judgment of 
the trial court is reversed. 
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KANSAS CITY COURT OF APPEALS. 


MISssouRI. 


HOAGLAND WAGON CO. 
v. 
LONDON GUARANTEE & ACCIDENT CO. (No. 13229.)* 


l. INSURANCE--EMPLOYER’S CASUALTY INSURANCE—PAY- 
MENT OF “LOSS”—RIGHT TO RECOVER 


Where a company holding a policy lndeceiiitying } it against loss through 
damages for death of, or injuries to, a servant, after a servant was in- 
jured and recovered judgment, on the advice of the attorney for the in- 
demnity insurer transferred its business and assets to one of its stock- 
holders, but hereafter borrowed money to pay the servant’s judgment, 
it sustained a “loss” within the meaning of its indemnity policy, whether 
it was solvent or insolvent, and could recover from the insurer, which 
cannot urge the payment was voluntary. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Loss.) 


2. INSURANCE—CASUALTY INSURANCE—LOAN TO PAY JUDG- 

MENT-—SUFFICIENCY OF EVIDENCE. 

Evidence held to show that money was actually loaned by a third per- 
son to a company, holder of an indemnity policy against loss through death 
of or injuries to its servant, which money was used by the company in 
paying an injured servant's judgment against it, so that it sustained a 
loss within the meaning of its indemnity policy rendering the insurer 
liable. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—CASUALTY INSURANCE—PAYMENT BY IN- 
SURED—GOOD FAITH. 


The matter of good faith of a company in paying the judgment of 
its injured servant, raised by the company’s casualty insurer when sued 
for the loss, goes only to the question whether the judgment was actually 
paid by the company, or whether a form of payment was gone through 
amounting to a mere sham or colorable transaction and not actual pay- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
4. INSURANCE—CASUALTY INSURANCE—INSTRUCTION. 


In an action against a casualty insurer by a company which held a 
policy against loss from injuries to or death of a servant, instruction held 
proper as submitting the only issue of fact in the case, whether there 
had been a payment in good faith by the company of an insured servant’s 
judgment against it. 


(For other cases, see Insurance, Dec Dig. § 669[12].) 


5. INSURANCE--INDEMNITY INSURANCE—LIABILITY FOR IN- 
TEREST. » 


In view of the indemnity limits of its policy, indemnity insurer of 
company against loss through _ damages from death of, or _injury to, a 


*Decision rendered, May 5, 1919. 212 S. W. Rep. 393. 
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servant, heid liable for interest on the amount of the original judgment 
in favor of the servant against the company, and, after demand on it for 
payment of the judgment, interest, and costs, for statutory interest of 6 
per cent. on the whole sum due. 


(For other cases, see Inssurance, Dec. Dig. § 598.) 


7. INSURANCE—INDEMNITY INSURANCE—PARTY IN INTER- 
EST TO SUE. 


A company was the real party in interest to sue on its indemnity 
policy against loss through damages from death of or injuries to a ser- 
vant, though the policy had been pledged to secure payment of a note 
given by the company for money borrowed to pay the servant’s judgment; 
the written pledge not giving the lender any right to file suit against the 
indemnity insurer until the company failed to do so. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


8 INSURANCE—INDEMNITY INSURANCE—VEXATIOUS RE- 
FUSAL TO PAY—RIGHT TO RECOVER DAMAGES AND 
FEES. 


A company, which was the real party in interest to sue on its in- 
demnity policy against loss through damages from death of or injuries 
to its servant, had a right to recover statutory damages and attorney’s 
fees of the insurer for its vexatious refusal to pay, though the policy was 
pledged to secure a note given by the company for money borrowed to 
pay the injured servant’s judgment against it. 


(For other cases, see Insurance, Dec. Dig. §§ 602, 675.) 


9. INSURANCE—INDEMNITY INSURANCE—VEXATIOUS RE- 
FUSAL TO PAY—QUESTION FOR JURY. 
Whether an indemnity insurer against loss through damages from 
death of, or injury to, employees, had been guilty of vexatious refusal to 
pay a loss, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


j Appeal from Circuit Court, Jackson County; Clarence A. Burney, 
udge. 
Suit by Hoagland Wagon Company against the London Guarantee & 


Accident Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Battle McCardle, of Kansas City, for appellant. 
Burke & Kimpton, of Kansas City, for respondent. 


BLAND, J. This is a suit upon an employer’s liability policy of in- 
surance. Plaintiff recovered a verdict and judgment, and defendant has 
appealed. The policy indemnified plaintiff against loss from liability that 
might be imposed by law upon it for damages on account of death or 
bodily injuries suffered as the result of accident occurring to employees 
of the plaintiff, not to exceed $5,000 for death or injury to one or $10,000 
to more than one. At the time the policy was issued, plaintiff was en- 
gaged in the manufacture and repair of wagons in Kansas City, Mo. 
While the policy was in force and on June 26, 1914, one Harry Lindelof, 
an employee of the defendant, was injured ‘and filed suit against this 
plaintiff on the 13th day of August, of that year, to recover damages in 
the sum of $10,000 for such injuries. Defendant was notified of the 
accident and suit and after investigation undertook the defense of the 
action. On June 17, 1915, judgment was rendered in the circuit court in 
favor of Lindelof in the sum of $5,000. The case was appealed to this 





378 Insurance Law Journal, Vol. 54. [Sept., 1919. 


ceurt by the defendant, without any supersedeas bond being given, and on 
May 22, 1916, the judgment was affirmed. 

After the affirmance of the judgment, plaintiff attempted to get de- 
fendant to satisfy the judgment; but defendant refused to do so, and, 
finally, plaintiff borrowed the money with which to pay the judgment, 
costs, and interest, which it paid. After making repeated demands upon 
defendant to reimburse it for the outlay and upon the refusal of de- 
fendant to do so, plaintiff brought this suit, which resulted in a verdict 
and judgment for plaintiff in the sum of $6,966.79, being the amount of 
the Lindelof judgment, costs and interests thereon, and attorney’s fees, 
and penalties for vexatious refusal to pay. The judgment included $500 
penalties and $500 attorney’s fees. 

As matters of defense to this action, defendant set up in its answer 
an admission of the execution of the policy and a denial of each and 
every other allegation in the petition, and by way of special defense 
pleaded that paragraph 2 of policy provided that defendant should in- 
demnify plaintiff against “loss” from liability imposed by law upon 
plaintiff for damages, and that clause H, section 3, provided that no ac- 
tion should be brought against defendant to recover for any loss or 
expense under the policy unless it be-brought by the assured “for loss or 
expense actually sustained and paid it! money by assured.” The answer 
further alleged that plaintiff had not actually sustained any such loss or 
expense; that it had not paid in money any such loss or expense; that, 
if there was any settlement between plaintiff and Lindelof, the same 
was made voluntarily by plaintiff, and of its own accord, and no loss or 
expense was actually sustained; that at the time of the alleged payment 
of the Lindelof judgment plaintiff was insolvent and had discontinued 
business; that its charter had been revoked by the state; that it had 
conveyed all its property to trustees for the benefit of creditors and 
had no intention of resuming business, and judgment could not be col- 
lected against plaintiff; that under the provisions of the policy it was 
the duty of plaintiff not to incur voluntarily and unnecessarily any loss; 
that, if any settlement by plaintiff was made it, was not a bona fide one 
but was a pretended one; and that it was made for the purpose of de- 
frauding the defendant. The reply was a general denial. 


The facts in reference to the settlement and payment of the judgment 
show that John Hoagland was a wagon maker and had followed his trade 
in Kansas City for about 33 years. In the year 1909 he incorporated his 
business with a capital stock of $4,000, the stockholders being himself and 
his three sons. In January, 1914, this policy was issued. On December 
14, 1914, a few months after the Lindelof suit was brought and before 
its trial, plaintiff made an assignment for the benefit of creditors, owing 
at the time about $4,500 and having assets of $3,000. The company there- 
after settled up the matter by paying its debts in full. This left remain- 
ing only the obligation of the Lindelof claim. Defendant must have 
known of the financial condition of plaintiff, for the reason that an 
appeal of the Lindelof case was taken without giving a supersedeas bond, 
yet defendant continued in charge of the defense. 

On April, 17, 1915, after the Lindelof suit was brought but before 
its trial, the “physical” assets of the property were sold, but the good 
will and name were not included in the sale. On May 26, 1915, Joseph L. 
Hoagland, one of the plaintiff's stockholders and directors, on the letter 
head of plaintiff, sent out circular letters to 250 customers of plaintiff 
stating that the Schaeffer Wagon Company had not, as it had claimed, 
purchased the stock and business of the Hoagland Wagon Company, but 
that the Hoagland Wagon Company “is still in existence”; “we have not 
sold the shares or good will of the business’; “neither did we agree 
to allow them to use our name in connection with their business.” How- 
ever, we did sell our equipment and material. The letter further 
stated that the company was equipped with new machinery and a new 
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stock of material and that after June 7th it would be ready to carry on 
the business as usual. The letter was signed by Joseph L. Hoagland. 
On July 8, 1915, three weeks after Lindelof recovered judgment in the 
circuit court, plaintiff held a director’s meeting, at which all of the 
stockholders were present and resolved that the remaining assets and the 
good will of the company be turned over to Joseph L. Hoagland, and 
that the business of the company be carried on by Joseph L. Hoagland in 
his name, and that he adjust all claims against the corporation “he thinks 
proper.” Neither plaintiff nor Joseph L. Hoagland had an attorney, but 
Joseph L. Hoagland sought legal advice from Mr. Barry, an attorney 
representing this defendant. Barry advised him, about the time the com- 
pany was taken over by the latter, to use his (Joseph L. Hoagland’s) in- 
dividual name in conducting the business. In accordance with this reso- 
lution of plaintiff, the remaining property of every description was 
turned over to Joseph L. Hoagland, one of the stockholders. This 
property consisted of the good will, the name, and about $400 in book 
accounts. At the time of the turning over of the remaining assets of the 
company to Joseph L. Hoagland, the stockholders consisted of John 
Hoagland and his two sons, F. J. and Joseph L. Hoagland, and at that 
time all but two shares of the stock which were retained, one each by 
John Hoagland and F. J. Hoagland, were turned over to Joseph L. Hoag- 
land. Since that time the plaintiff has held all regular and special cor- 
poration meetings. After the company’s business was run in the name 
of Joseph L. Hoagland, the latter ‘paid off its indebtedness except the 
Lindelof judgment, and ran a thriving business. 

There was evidence that the charter of the corporation was allowed 
to lapse through an oversight in failing to make reports to the secretary 
of state, but that it had been renewed; the forfeiture having been set 
aside. Since the turning over of the remaining assets to Joseph L. 
Hoagland, the company (unless Joseph L. Hoagland’s business was its 
business ceased to have a place of business and had transacted no business 
except the holding of corporation meetings and had no plans 
for the resumption of business at the time this suit was tried, but the 
company had not given up the idea of resuming business at that time. 
On the contrary, the Hoaglands intended to turn back the business to 
the Hoagland Wagon Company, this plaintiff, as soon as the Wade note 
that it owed was paid off. The Wade note was given by plaintiff in 
borrowing the money to pay off the Lindelof judgment; the inference 
being that plaintiff expected to pay off the note from the proceeds of this 
insurance policy. The evidence shows that the business would have been - 
turned back to plaintiff company even before the Wade loan was made, 
had it not been for the Lindelof judgment hanging over the company. 
After the business was turned over and conducted in the name of Joseph 
L. Hoagland, Lindelof had an execution issued on his judgment and 
garnished various creditors of Joseph L. Hoagland. On June 19, 1916, 
Barry wrote Joseph L. Hoagland a letter acknowledging receipt of the 
latter’s letter inclosing copy of summons of garnishee, and saying that he 
wished to advise that the defendant’s attorneys would give this matter at- 
tention, and that Hoagland need not pay any further attention to the 
matter, and that if anything came up defendant’s attorneys would take 
the matter up with him. The letter further stated that the summons was 
an attempt on the part of Lindelof’s attorneys to find out whether Joseph 
L. Hoagland had any property of the Hoagland Wagon Company in his 
possession. Barry states; 


“That, of course, you have not but before filing an answer we will 
consult with each of you.” 


The letter finally concludes by the further statement that this de- 
fendant would see that Joseph L. Hoagland was not further troubled 
about the matter, and, if anything further transpired, that said Hoagland 
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was to consult one of defendant’s attorneys. Barry had some of the 
garnishments released. All of these facts are undisputed. 

About this time Mr. Kimpton, a lawyer in Kansas City, came down 
to Hoagland’s office and asked regarding the Lindelof judgment, stating 
that he had desired to get information for some hardware firm, retailers’ 
association, or credit association; that he represented some firm back east 
that wanted to know something of Hoagland’s credit standing, and it was 
in this way that Hoagland met. Kimpton. 

On July 8, 1916, plaintiff held a directors’ meeting. This meeting was 
had “on account of difficulties which had arisen in the matter of Harry 
Lindelof and on account of trouble caused by legal proceedings in the 
matter.” At that meeting plaintiff resolved that steps be taken to get 
the necessary money to pay the Lindelof judgment, and that legal advice 
be obtained to take action to compel the defendant to repay the Hoagland 
Wagon Company the amount to be paid out by it in settlement of such 
judgment. Thereafter plaintiff employed Kimpton to assist him in carry- 
ing out these purposes. 


A witness testified that these garnishments paralyzed the Hoagland 
credit and was embarrassing to the business in many ways. Lindelof’s 
attorney was threatening to bring receivership proceedings against Joseph 
L. Hoagland on the theory that the Hoagland Wagon Company was not 
defunct, but was carrying on its business through Joseph L. Hoagland. 
Kimpton testified that he regarded Joseph L. Hoagland’s business as 
nothing more than the business of the Hoagland Wagon Compary, and, if 
Lindelof’s attorneys took the threatened action, it might be succesfully 
piosecuted and Joseph L. Hoagland ruined. Kimpton pressed the matter 
of paying the judgment with the defendant, but nothing was donc by it 
toward adjusting the judgment. Thereupon Kimpton, being given au- 
thority by the Hoaglands, arranged with a client of his, one George L. 
Wade, for the latter to loan to plaintiff the amount necessary to pay 
off the Lindelof judgment, interest and costs; plaintiff to give to Wade 
as security for the loan the policy now sued upon. This arrangement 
was made with Wade, and he loaned plaintiff the sum of $5,660, and the 
Lindelof judgment, interest and costs, was paid. Kimpton advised Wade 
that the policy was good security for the loan. Kimpton testified that he 
thought the policy was good security for the loan and thet in his opinion 
the Hoagland Wagon Company, a corporation, and Joseph L. Hoagland, 
an individual, were one and the same, and that Joseph L. Hoagland had a 
prosperous business. Kimpton told Wade of the circumstances sur- 
rounding the situation. Joseph L. Hoagland had. borrowed money from 
the bank to use in his business. Wade had been Kimpton’s client for seven 
or eight years. 

Wade was the owner and operator of eight or more railway sleeping 
cars with cooking outfits, and he had been in that business for two or 
three years before he loaned the money to plaintiff. Wade did not testify; 
he was evidently not in the city, as he could not be found by subpcena 
server. But Kimpton said that he had handled loans for Wade; that the 
total amount of loans he had made for Wade was about $25,000 or 
$30,000; and that the largest single loan was for $8,500. Wade's banker 
stated that he would loan Wade money at any time and had loaned him 
money. The matter of the loan between plaintiff and Wade was made 
through Kimpton. There was a conference between Joseph L. Hoagland 
and Wade of about 30 minutes, but the witness testifying to the same 
could not remember what was said. At the time Joseph Hoagland, on 
behalf of the plaintiff, executed a note signed Hoagland Wagon Com- 
pany by Joseph Hoagland, for $5,660, payable to George L. Wade, the 
latter gave a check to Hoagland, payable to the Hoagland Wagon Com- 
pany, for that amount on the Traders’ National Bank of Kansas City, 
and Kimpton, as attorney for plaintiff, cashed the check and paid the 
money to the clerk of the circuit court of Jackson county, and the 


pian escss 
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amount of the Lindelof judgment with interest and costs was satis- 
fied. This whole proceeding was authorized or at least ratified by 
plaintiff at a directors’ meeting. 

[1] It is contended by the defendant; That the policy was one of 
indemnity, and, if any money was actually paid by Wade to plaintiff 
and it was afterwards paid into court in satisfaction of the judgment, it 
was “a voluntary payment not made to prevent loss or seizure of prop- 
erty under execution, but collusively made by virtue of an understand- 
ing between the wagon company, the assured, and the attorney of 
Lindelof, by which the money should be borrowed not to avert loss” 
(as defendant says plaintiff was insolvent and out of business), “but to 
bring on an alleged loss so that ground might be laid for a suit to com- 
pel” defendant to pay the loss. That payment of the judgment under 
the circumstances was a fraudulent creation or acceleration of a loss 
by the plaintiff. That it was the duty of the plaintiff to act in good 
faith toward the defendant, and not to do or suffer to be done any act 
which could expose it to jeopardy or willful loss. That the loss was 
willfully occasioned, and for these reasons the defendant was discharged. 
We think there is no merit in this contention. The payment was not 
vountary, but was made under the duty imposed by law upon the plain- 
tiff to either settle the judgment, or, if it could not be settled, to pay 
it as directed by this court, whether it was solvent or insolvent. Min- 
ing Co. v. Casualty Co., 162 Mo. App. 178, loc. cit. 185, 190, 144 S. W. 883. 


It is with very poor grace that defendant urges that plaintiff should 
not have paid this judgment. A court of last resort had adjudged the 
judgment to be a just one and that it should be paid. Instead of per- 
mitting plaintiff to pay the judgment, defendant used all the means at 
its command to prevent its payment, evidently knowing that it would 
be the final loser. Defendant not only refused to pay or to refund to 
plaintiff the amount of the judgment, but even before it was rendered 
advised plaintiff to circumvent its payment by fraudulently running the 
business in the name of one of its stockholders, Joseph L. Hoagland. 
Not only this, but, after the business was placed in the name of Joseph 
L. Hoagland and the suit had come to trial resulting in a judgment, de- 
fendant offered legal aid to plaintiff to defeat the execution issued on 
the judgment. Defendant now claims it never became liable to pay the 
Lindelof judgment, and thus places itself in the position of advising and 
assisting plaintiff and Joseph L. Hoagland, to whom it owed no re- 
sponsibility whatsoever, to fraudulently attempt to defeat a judgment 
of a court of last resort. Unless the mandates of our courts are to 
be flagrantly disobeyed and laughed at and the administration of the 
law defeated, such a practice must be disapproved. Plaintiff in its brief 
touches on this subject but gingerly, and we would have no hesitancy 
in including plaintiff in the disapprobation if it were not for the fact 
that it was perhaps only partially to blame and that only at the start of 
the transactions, but afterwards, as the jury has found, made a praise- 
worthy effort to right its wrongs and borrow the money with which 
to comply with the mandate of the court and pay off the judgment. 
We say it may be that plaintiff was only partially to blame in taking the 
method it did to defeat the collection of the judgment, because it was 
without the advice of its own legal counsel, but depended upon that of 
defendant’s, which made the conduct of defendant much more culpable. 
The evidence far from shows that plaintiff was out of business when 
it paid off this judgment, and the only reason that there is any dispute 
about it at all is that defendant, if it did not instigate the scheme to 
defeat the collection of the judgment, aided and abetted such a plan by 
ea plaintiff to turn its business and assets over to one of its stock- 

olders. 

[2] It is further contended by defendant that no money was actually 
loaned by Wade to the plaintiff; that the transactions had in reference 
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to the alleged loan were merely colorable; that Wade did not have the 
money to lend; “and that it challenges credence that a mere stranger 
would have loaned without security the sum of $5,660 to an insolvent 
corporation, whose capital stock was only $4,000." There was no sub- 
stantial evidence that Wade did not have the money to lend. It is 
true that he had a mortgage on his residence, and defendant introduced 
evidence tending to show that his personal property tax return in 1917 
showed a valuation of $2,650, in 1916 a valuation of $2,450, and a very 
little of the property listed in those returns consisted of cash. There 
was evidence that Wade was engaged in a substantial business and that 
he loaned thousands of dollars. People of money often have mortgages 
on their property, and, unfortunately, it is a common occurrence for 
persons to greatly undervalue their personal property when making tax 
returns. Wade made the loan on the recommendation of his attorney 
who had loaned large sums of money for him previously. The attorney 
thought this policy was good security, and that Joseph L. Hoagland 
had a prosperous business, and that the business he carried on was 
that of the plaintiff. It may be assumed that Wade acted upon the advice 
of his attorney. While the capital stock of the plaintiff was only $4,000, 
it was the same amount when defendant issued this policy and insured 
plaintiff for the maximum sum of ten thousand dollars. It is not un- 
believable that a corporation may borrow money in excess of its capital 
stock. While it might be contended by way of argument that the cir- 
cumstances surrounding the manner in which the money was borrowed 
and the judgment paid off was only consistent with some prearranged 
plan to discharge the judgment through subterfuge and not by actual 
payment of money and thus avoid the terms of the policy, yet there is 
evidence from which the jury could say that the transaction was had 
in good faith. 

[3] The argument is made that the Lindelof judgment was paid off 
by plaintiff in order to save Joseph L. Hoagland, a stranger to this con- 
tract of insurance, from embarrassment of garnishments, and therefore 
the same was not paid in “good faith.” 1t matters 1.o0t what may have 
been the motive actuating plaintiff in paying off this judgment. One 
of the Hoaglands testified that his family had been in business for a 
great many years and that it always paid its debts and did pay this 
judgment to save its good name. The matter of good faith goes only 
to the question as to whether the judgment was actually paid, or whether 
a form of payment was gone through that amounted to a mere sham or 
colorable transaction and not actual payment. Stenbom v. Brown- 
Corliss Engine Co., 137 Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 
956; Taxicab Motor Co. v. Pacific Coast Casualty Co., 73 Wash. 631, 
132 Pac. 393; Davies v. Maryland Casualty Co., 89 Wash. 571, 154 Pac. 
1116, 155 Pac. 1035, L. R. A. 1916D, 395, 398; Rodgers v. Pacific Cas- 
ualty Co., 33 Cal. App. 70, 164 Pac. 1115; Kenedy v. Fidelity and Cas- 
ualty Co., 100 Minn. 1, 110 N. W. 97,9 L. R. A. (N. S.) 478, 117 Am. 
St Rep. 658, 10 Ann. Cas. 673. 

[4] Defendant complains of the giving by the court of plaintiff's 
instructions which told the jury that— 

“Plaintiff had the right in good faith to pay the Lindelof judgment 
mentioned in evidence, and if you believe and find from the evidence 
that on July 20, 1917, the plaintiff in good faith actually paid into court 
in satisfaction of said judgment the sum of $5,675.45 in money and that 
demand was made upon the defendant therefor then you should return 
a verdict in favor of the plaintiff for said amount, together with interest 
thereon, at 6 per cent. per annum from the date of such demand to 
the present time.” 


It is contended that this instruction did not require the jury to find 
any of the facts on which recovery by plaintiff depended; that the in- 
struction does not require the jury to find from the evidence that there 
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had been a compliance with the terms of the policy. The only issue of 
fact in the case was whether or not the money was actually and not 
merely formally paid by plaintiff to satisfy the Lindelof judgment. As 
we have before stated, plaintiff did not wrongfully accelerate the loss 
or make the payment vountarily, but that it was plaintiff’s duty, after the 
affrmance of the judgment by this court, to pay or settle it whether 
plaintiff was solvent or insolvent. All this? of course, is true as a mat- 
ter of law and should not have been submitted to the jury. The in- 
struction therefore submitted the only issue of fact in the case; that is, 
whether there had been a payment in good faith of the judgment. 

[5] It is further contended that interest on the amount of the ori- 
ginal judgment cannot be recovered for any time prior to the filing 
of this suit. This contention is ruled against defendant. Section 2 of 
the policy provides; 

“The indemnity limits shall be * * * (5) All interest accruing 
after entry of judgment upon such part thereof as shall not be in excess 
of the limits of the company’s liability as herein expressed.” 


In other words, the defendant agreed to be liable for interest on not 
to exceed $5,000 of any judgment recovered against plaintiff by one of 
its employees. The judgment recovered by Lindelof was for $5,000. 
Defendant owned plaintiff the amount of this judgment, interest thereon, 
and costs (see, also, Century Realty Co. v. Ins. Co., 179 Mo. App. 123, 
161 S. W. 624), and, after demand for the whole was made upon defend- 
ant by plaintiff, defendant thereafter became liable for the statutory 
interest of 6 per cent. on the whole sum due from the date of the de- 
mand. 

[6] The court properly refused defendant’s instruction No. 2. This 
instruction is not easy to understand, but it apparently sought to submit 
to the jury the two questions, intermingled; Whether the judgment in 
good faith was paid, and whether it was proper for plaintiff to pay it 
under the circumstances. The latter question was one of law as already 
stated. Instructions Nos. 3 and 4 sought to submit to the jury the ques- 
tion of plaintiff's motive in paying off the judgment, and for that rea- 
son they were properly refused. Instruction No. 5 sought to submit 
a question of law to the jury, that is, whether plaintiff was insolvent 
and compelled to pay the judgment in view .of that fact. It was prop- 
erly refused. 

[7] Defendant urges that the action was not brought in the name 
of the real party in interest. The policy was pledged to secure the pay- 
ment of the note. It was provided in the written agreement by which 
the pledge was made that plaintiff should file and prosecute this suit 
and not until plaintiff failed to do so would Wade have any right so to 
do. Under the terms of the agreement, Wade did not have a right to 
bring this suit. The policy belonged to the plaintiff and remained its 
property until default was made under the terms of its agreement with 
Wade. At least until there had been a default in the payment of the 
note plaintiff had a right to prosecute the suit. Dickey v. Porter, 203 
Mo. 1, 101 S. W. 586; Key ex rel. v. Ins. Co., 101 Mo. App. 344, 74 S. 
W. 162. 

[8] Defendant urges that this suit is prosecuted for the benefit 
of Wade, and therefore no damages for vexatious refusal to pay or for 
attorney’s fees could be awarded. We have already stated that plaintiff 
had an interest in the controversy and had a right to bring this action, 
and we have no doubt that it had a right to recover statutory damages 
and attorney’s fees. 

[9] There was sufficient evidence to go to the jury on the question 
of whether the refusal to pay was vexatious. The evidence in this case 
shows that from the very beginning the defendant was attempting to 
avoid paying the Lindelof judgment. It gave no supersedeas bond when 
it appealed that judgment to this court. It went to the extent of advis- 
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ing the Hoaglands to carry on the business of the wagon company in 
the individual name of Joseph L. Hoagland, even before the judgment 
was rendered, in order to defeat its collection, and it offered to help 
and actually assisted Joseph L. Hoagland in attempting to defeat the 
garnishments run by this plaintiff on Hoagland’s creditors. If defendant 
did not actually concoct a scheme whereby the business of plaintiff was 
turned over to Joseph L. Hoagland to defeat Lindelof in the collection 
of his judgment, it aided and abetted the scheme to frustrate the col- 
lection of that judgment declared to be justly rendered by a court of 
last resort. This conduct on defendant’s part amounted to an effort to 
defeat the ends of justice. As already stated, plaintiff's conduct would 
have been just as reprehensible as that of defendant had plaintiff not 
desisted in its efforts and finally did the praiseworthy thing in making 
arrangements to pay and actually paying his judgment (at least the jury 
so found). Plaintiff was placed in this embarrassing position, at least 
in part, by defendant’s advice and refusal to pay off the judgment. Al- 
though we are not wholly exonerating plaintiff for what it did, however, 
when plaintiff paid off the judgment this defendant should have reim- 
bursted it at once, if the transaction was a real and not a sham one. 
The only real issue in the case was whether or not the judgment was 
actually paid. Defendant had ample opportunity to investigate and find 
out whether this was true or not, and at the trial introduced no evidence 
except the mortgage and tax returns of George L. Wade, which were 
of little probative force. We think there was sufficient evidence from 
which the jury could say that the refusal to pay was vexatious. 
The judgment is affirmed. 
All concur. 


COURT OF APPEALS OF NEW YORK. 


eee nr 
HAAS TOBACCO CO. 
v. 


AMERICAN FIDELITY CO. 


1. INSURANCE—INDEMNITY INSURANCE—NOTICE OF ACCI- 
DENT. 


Under a policy requiring that immediate notice of accidents insured 
against be given the insurer, notice need not be given of every trivial 
occurrence, though it may afterwards prove to result in serious injur- 
ies; there being no duty to notify if no apparent harm comes from the 
mishap, and there is no reasonable ground to believe bodily injury will 
follow. 


(For other cases, see Insurance, Dec. Dig. § 535.) 


2 INSURANCE—INDEMNITY INSURANCE—NOTICE TO _IN- 
SURER. 


Tobacco company insured against accidents caused by its automobiles, 
the policy containing the usual clause for immediate notice of any acci- 
dent to the insurer, held not absolved from making report on an occasion 
when its automobile knocked down a boy who ran out from the curb and 
struck the machine; the company’s manager having learned of the acci- 


*Decision rendered, May 20, 1919. 123 N. E. Rep. 755. 
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dent through the newspaper, and driver, but having made no ‘nvestiga- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 535.) 
Cuddeback, Cardozo, and Pound, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by the Haas Tobacco Company aginst the Amer‘can Fidelity 
Company. From judgment of the Appellate Division (178 App. Div. 267, 
165 N. Y. Supp. 230). reversing judgment of the Trial Term entered up- 
on the verdict of a jury, and dismissing the complaint, plaintiff appeals, 
Judgment of the Appellate Division affirmed. 


Henry W. Killeen, of Buffalo, for appellant. 
Charles Newton, of Buffalo, for respondent. 


Anprews, J. [1] Under a policy requiring immediate notice to the 
insurer of accidents insured against, the condition does not apply to every 
trivial occurrence, even though it may prove afterward to result in ser- 
ious injury. If no apparent harm came from the mishap and there was 
no reasonable ground for believing at the time that bodily injury would 
follow, there was no duty upon the insured to notify the insurer. Mel- ° 
cher v. Ocean Accident & Guarantee Corp., 226 N. Y. 51, 123 N. E. 81. 

[2] The plaintiff here had a policy of automobile insurance issued 
by the defendant to protect it against accidents caused by its automobiles, 
containing the usual clause for immediate notice. It is conceded that on 
January 20, 1913, one of its machines ran into and struck Joseph Bolger, 
causing him injuries which subsequently resulted in a judgment in his 
favor for over four thousand dollars. Notice of this accident was not 
given until_some 10 days later, the defense is based upon the alleged breach 
of the condition with regard to notica The trial judge charged the jury 
that the plaintiff could not be required to give notice if it had no knowl- 
edge of the occurrence, it was not called upon to report if the circum- 
stances were such as would not call upon a reasonably prudent person to 
anticipate that they might be the basis for a claim under the policy. Un- 
der this charge the jury found a verdict for the plaintiff. The judgment 
entered upon this verdict, however, was reversed by the Appellate Divi- 
sion, and the complaint dismissed. 

Singularly enough, there is no direct evidence as to what actually oc- 
curred on January 20th. We do know that the injuries were received, 
serious enough to justify a large recovery in damages; but as to the actual 
event both sides seemed content to rest upon the subsequent account of 
the driver of the truck. Having seen in a newspaper a statemet that a 
Haas automobile had hit a boy, the manager of the plaintiff, on the morn- 
ing of the 21st, asked the driver with regard to it. He replied that “It 
didn’t amount to anything.” He was driving into-a garage, and the boy 
ran out from the curb and struck the machine and he was knocked down. 
The manager asked if the boy was hurt. The driver replied: 


“Only slightly, for I brushed off his clothes and he went away. There 
was a policeman right there. It wasn’t necessary to report any accident. 
I don’t think it amounts to much” 


Under these circumstances, the insured was not absolved from mak- 
ing the report required by its policy. 

In the Melcher Case, the plaintiff heard that an outside workman em- 
ployed in repairing his building had been struck by an elevator. He im- 
mediately investigated the matter. He saw the workman in question and 
was to!ld by him while he was at work in the shaft, the car had struck 
him and raised him about a foot. He said that he was not at all hurt, and 
as a matter of fact he continued at work for the rest of the day, leaving in 
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the evening when the work was completed. The insured never heard any- 
thing more of the occurrence and had no reason to suppose that there would 
be any serious results until some 10 weeks later, when the information 
reached him that the workman’s spine had been seriously injured. He 
thereupon immediately notified the insurance company. We held that 
a recovery was permissible. The circumstances in the present case re- 
quire a different result. A boy struck the machine and was knocked 
down. True, the driver, who represented the plaintiff believed he was 
only slightly hurt, for he walked away, and in his opinion the accident 
didn’t amount to much. But no investigation was made. There was no 
assurance by the person struck that he was uninjured. There was no op- 
portunity by later observations of determining that he was not in fact in- 
jured The plaintiff relied wholly upon the driver’s opinion, an opinion 
which as subsequent events showed was a mistaken one. 

The ruling in the Melcher Case is not to be extended Under the 
peculiar circumstances there disclosed, and in view of the full investiga- 
tion made, it tnight fairly be said that a reasonable man was justified 
in believing the occurrence so trivial that no report was required. But 
where, as here, a boy knocked down in the street, and at least slightly 
injured, the insured may not, without any investigation whatever, rely 
solely upon his own opinion or upon the opinion of his driver that be- 
cause he went away the injury was to trivial to require attention. 

The judgment of the Appellate Division should be affirmed, with costs. 

Hiscock, C. J., and Collin and. Crane, JJ., concur. 

Cuddeback, Cardozo, and Pound, JJ., dissent. 

Judgment affirmed. 





Misc. ] James Eva Estate v. Mecca Co. 


JAMES EVA ESTATE v. MECCA CO. (Civ. 2741.)* 
(District Court of Appeal of California. First District, Division 2.) 


l. INSURANCE—STATUTORY PROVISIONS—CONTRACTS OF 

INSURANCE. 

Pol. Code, § 594 subd. 5, invalidating “all policies and other con- 
tracts of insurance” issued without compliance with sections 594 to 596, 
relating to office of insurance commissioners and transaction of insurance 
business, does not require brewing company to comply therewith by plac- 
ing itself under jurisdiction of insurance commissioner before making 
contract guaranteeing performance of a lease by one of its customers; 
such statutes applying exclusively to the conduct of business of insurance. 


(For other cases, see Insurance, Dec. Dig. § 2 ) 


Appeal from Superior Court, Alameda County; W. M. Conley, Judge. 

Action by the James Fva Estate against the Mecca Company and the 
Oakland Brewing & Malting Company. Judgment for plaintiff, and the 
last-named defendant appeals. Affirmed. Rehearing denied in Supreme 
Court. 


Snook & Church, of Oakland, for appellant. 
W. B Rinehart, of Oakland, for respondent. 


*Decision rendered, April 1, 1919. On Rehearing in Supreme Court 
May 29, 1919. 181 Pac. Rep. 415. 


MARYLAND CASUALTY CO. OF BALTIMORE, MD., v. KNIGHT 
& JILLSON CO. (9917.)* 


(Appellate Court of Indiana, Division No. 1.) 


INSURANCE—SUBROGATION—ACTION—COMPLAINT. 


Where casualty company, which had paid claim, against insured em- 
ployer, of an employee injured by explosion of a boiler tube claimed to be 
defective, sued the corporation which sold the tube to the employer, on 
theory of subrogation of plaintiff to the employer’s claim against defend- 
ant for breach of implied warranty, the complaint, in failing to allege 
that the explosion of the tube was the result of the alleged defective 
construction, held demurrable. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Superior Court, Marion County; B. G. Clifford, Judge. 

Action by the Maryland Casualty Company of Baltimore, Maryland, 
against the Knight & Jillson Company. From judgment for defendant, 
plaintiff appeals. Affirmed. 


James F. Rocap, of Indianapolis, for appellant. 
Gavin & Gavin, of Indianapolis» for appellee. 


“*Decision rendered, June 25, 1919. 123 N. E. Rep. 717. 
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BROADWAY REALTY CO. v. LAWYERS’ TITLE INS. & TRUST 
CO. et al. 


(Court of Appeals of New York.) 


1, waa ee OF CONTRACT—BURDEN OF 
R : 


Where a title insurance contract is drawn up by the insurer, in con- 
struing its terms, if any are doubtful or uncertain, the insurer must bear 
the burden. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—TITLE INSURANCE—DESCRIPTION OF PROP- 
ERTY INSURED. 


A contract insuring the marketability of title, drawn by the insurer, 
describing the property by metes and bounds, “and also the building now 
being erected,” the lands to be insured being that on which “such building 
now stands, as shown by the survey of F.,” held to cover an encroach- 
ment of the building on a public street, notwithstanding the survey showed 
the building to be entirely within the lot lines. 


(For other cases, see Insurance, Dec. Dig. § 42614.) 
Collin, Cuddeback, and Andrews, JJ., dissenting. 


Appeal from the Supreme Court, Appellate Division, First Depart- 
ment. 

Action by Broadway Realty Company against the Lawyers’ Title In- 
surance Company and others. From a judgment of the Appellate Divi- 
sion (171 App. Div 792, 157 N. Y. Supp. 1088), reversing a judgment 
of the Trial Term (91 Misc. Rep. 137, 154 N. Y. Supp. 1024), entered on 
a verdict directed by the court in favor of plaintiff, and dismissing com- 
plaint, plaintiff appeals. Reversed, and judgment of Trial Term affirmed. 


Arthur H. Masten, of New York City, for appellant. 
P. S. Dean, of New York City, for respondents. 


*Decision rendered, May 20, 1919. 123 N. E. Rep. 754. 





AUTOMOBILE INS. CO. OF HARTFORD, CONN., v. BARONDESS.* 
(Supreme Court of New York, Special Term, New York County) 


1. INSURANCE—FOREIGN INSURANCE CORPORATION—AC- 

TIONS BY—COMPLAINT. 

In action for premiums by foreign insurance company, complaint, al- 
leging that the company was authorized to transact business in the state 
and maintain office in the city of New York, held to plead a contract 
made within state. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


*Decision rendered, June, 1919. 176 N. Y. Supp. 839. 
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2. INSURANCE—FOREIGN INSURANCE CORPORATION—RIGHT 

TO BRING ACTION—PLEADING. 

In foreign insurance company’s action for premiums, complaint al- 
leging that the company “is authorized to transact business in the state 
of New York,” without alleging that the company was so authorized at 
time of entering into contract, was insufficient; Insurance Law, § 9, re- 
quiring insurance company transacting business in state to secure certifi- 
cate from superintendent of insurance, imposing a condition precedent, 
and not a condition subsequent. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Action by the Automobile Insurance Company of Hartford, Conn., 
against Joseph Barondess.- On defendant’s motion for judgment on 
the pleadings. Motion granted, with leave to amend complaint. 


Barondess & Chaityn, of New York City, for motion. 
James B. Henney, of New York City, opposed. 


SOUTHERN SURETY CO. v. CITIZENS’ STATE BANK OF 
HEMPSTEAD. (7646) * 


(Court of Civil Appeals of Texas. Galveston, ) 


1. INSURANCE--CONTRACTS—CONSTRUCTION—FIDELITY OR 
GUARANTY BOND. 


Fidelity bonds issued by a surety company to a bank, in considera- 
tion of premiums paid indemnifying the bank against defalcation of its 
cashier, ate insurance contracts, though such bonds recite that the cashier 
is principal and the surety company surety, the bonds containing an ex- 
press obligation running from the cashier to the surety company to re- 
imburse the latter for any loss suffered. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


2. INSURANCE—FIDELITY INSURANCE—AGREEMENTS NOT 

PART OF CONTRACT. 

Under Rev. St. art. 4951, requiring insurance policies to be accom- 
panied hy copies of the application and a copy of all questions asked, a 
written agreement and representations not complying with these require- 
ments, made by the president of a bank contemporaneously with the is- 
sue of a fidelity bond to the bank by a surety company, is not a good de- 
fense in an action for breach of the bond. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


3. INSURANCE—FIDELITY INSURANCE—ACTIONS—DEFENSES 

—REPRESENTATIONS BY INSURED. 

A surety company, upon being sued by a hank for breach of a fidel- 
ity bond, cannot, in view of Rev St. art. 4948, interpose as a defense rep- 
resentations by the bank’s president that the books of the cashier had been 
found correct, where it was not shown that the company ever notified the 


*Decision rendered, March 14, 1919. Rehearing Denied April 3, 1919. 
212 S. W. Rep. 556. 
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bank of refusal to be bound because thereof or set them up in defense 
at all until the filing of its amended answer, more than one year after 
commencement of suit. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


4. INSURANCE---FIDELITY INSURANCE—ACTION ON BOND— 

RIGHT TO MAINTAIN ACTION. 

A bank may maintain a suit against a surety company to recover upon 
fidelity bonds the amount of its cashier’s defalcations, although the di- 
rectors have already refunded the money to the bank, the bank still re- 
taining legal title to the bonds, and the surety company claiming no de- 
fense under the bonds as against the directors, who are not complaining. 


(For other cases, see Insurance, .Dec. Dig. § 624[2].) 


Appeal from District Court, Waller County,; J. D. Harvey, Judge. 

Action by the Citizens’ State Bank of Hempstead against the South- 
ern Surety Company and A. G. Tompkins. From a judgment for plain- 
tiff, the Surety Company appeals. Affirmed. 


John Speed Eliott, of Houston, Keet McDade, of Hempstead, and G 
P. Dougherty, of Houston, for appellant. 
Sam’! Schwartz and Meek & Kahn, all of Houston, for appellee. 
















Finnie v. Walker. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEcoNnD CIRCUIT. 


FINNIE 
v. 
WALKER et at. (No. 180.)* 





1. INSURANCE—ASSIGNMENT OF LIFE POLICY—VALIDITY— 

WAGERING CONTRACT. 

The assignment of a life insurance policy, in effect contemporaneously 
with its issuance or later, with wagering intent, to one having no insur- 
able interest as relative, dependent, or creditor, is invalid but does not 
invalidate the policy, and the proceeds received by the assignee are re- 
coverable for the benefit of the estate of the insured, less such sums, as 
the assignee may have paid out thereon. 


(For other cases, see Insurance, Dec. Dig. § 122.) 


2. INSURANCE—SUIT AGAINST ASSIGNEE—EVIDENCE. 


Evidence that an insured was in poor health at the time of the assign- 
ment of the policy, and of knowledge of such fact by the assignee, is com- 
petent on the question whether the assignment was with wagering intent. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 
Ward, Circuit Judge, dissenting. 






























Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Nelle E. Finnie, administratrix of the estate of 
David T. Finnie, deceased, against Alfred P. Walker and George K. 
Morrow. Decree for defendants, and complainant appeals. Reversed. 





Rollins & Rollins, of New York City (E. A. Merrill, of Westfield, 
N. J., on the brief), for appellant. 

Owen N. Brown, of New York City (Conover English, of Newark, 
N. J., of counsel), for appellees. 


Before Ward, Rogers, and Manton, Circuit Judges 













Manton, C. J. The Equitable Life Assurance Society, in August, 1912, 
issued five policies of life insurance in the principal sum of $5,000, upon 
the life of David T. Finnie. These policies were all delivered to A. S. 
Herenden, general agent of the society, and remained in his possession 
until their delivery by him. 

[1] Policy No. 1,778,976, payable to Finnie’s wife, with right of 
revocation, was assigned September 26, 1913, to Morrow. Finnie 
paid the first premium to the agent of the company. Policy No. 1,778, 
977, payable to the estate of Finnie, was assigned August 22, 1912, to the 
appellee Morrow. Policy No. 1,778, 978, payable to the estate of Finnie, 
was assigned August 20, 1912, to Morrow. Policy No. 1,779,245, payable 








*Decision rendered April 22, 1919. 257 Fed. Rep. 698. 
Vol. LIV—26. 
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to the estate of Finnie, was assigned September 12, 1912 to Morrow, Policy 
No. 1,779,241, payable to the estate of Finnie, was assigned August 22, 
1912, to the appellee Walker, and on September 16, 1913 Walker assigned 
the policy to Morrow. The premiums on four of these policies were paid 
by Morrow, and on the fifth by Walker’s note, but Morrow paid the note. 

Finnie died September 18, 1917, and the moneys due on the five policies 
were paid to Morrow on September 20, 1917. The administratrix of the 
estate now sues in equity to recover the proceeds paid to Morrow, and 
praying that the appellees be allowed their respective sums paid for 
premiums, with interest, and that the difference be paid to the estate 
she represents. The theory of the action is that each assignee had no 
insurable interest in the life of Finnie and that the assignments were 
in law wagering contracts. The trial judge dism‘ssed the bill. 

If Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, has not been over- 
ruled or is not inconsistent with what was held in the later case of the 
Supreme Court, Grigsby v. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 56 L 
Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B; 863, the appellant is 
entitled to the relief she seeks. In the Warnock Case, supra, the plaintiff's 
intestate, on procuring insurance upon his life, entered into an agreement 
with a firm whereby it was to pay all fees and assessments payable to 
the underwriters on the policy and to receive nine-tenths due thereon at 
his death. Pursuant to this agreement the intestate executed an assignment 
of the policy and the firm paid the fees and assessments. Upon his death, 
the firm collected from the underwriters nine-tenths of the amount due 
on the policy, plus the premiums paid. The administrator sued the un- 
derwriters for this nine-tenths. There was no claim or charge of fraud 
upon the part of any one. In approving a recovery, the court said, speak- 
ing of insurable interest: 

“But in all cases there must be a reasonable ground, founded upon 
the relations of the parties to each other, either pecuniary or of blood 
or affinity, to expect some benefit or advantage from the continuance of 
the life of the assured. Otherwise the contract is a mere wager, by which 
the party taking the policy is directly interested in the early death of 
the assured. Such policies have a tendency to create a desire for the 
event. They are therefore, independently of any statute on the subject 
condemned, as being against public policy 

“The assignment of a policy to a party not having an insurable in- 
terest is as objectionable as the taking out of a policy in his name. Nor 
is its character changed because it is for a portion, merely, of the 
insurance money. To the extent in which the assignee stipulates for 
the proceeds of the policy beyond the sums advanced by him, he stands 
in the position of one holding a wager policy. The law might be readi- 
ly evaded, if the policy, or an interest in it, could, in consideration 
of paying the premiums and assessments upon it, and the promise to 
pay upon the death of the assured a portion of its proceeds to his rep- 
resentatives, be transferred so as to entitle the assignee to retain the 
whole insurance money. * * * 

“It is one which must be treated as creating no legal right 
to the proceeds of the policy beyond the sums advanced upon its 
security; and the courts will therefore hold the recipient of the 
moneys beyond those sums to account to the representatives of the de- 
ceased. It was lawful for the association to advance to the assured 
the sums payable to the insurance company on the ‘policy as they be- 
came due. It was also lawful for the assured to assign the policy as 
security for their payment. The assignment was only invalid as a 
transfer of the proceeds of the policy beyond what was required to 
refund those sums, with interest. To hold it valid for the whole pro- 
ceeds would be to sanction speculative risks on human life, and encourage 
the evils for which wager policies are condemned.” 

In an earlier case, Cammack v. Lewis, 15 Wall. 643, 21 L. Ed.24, 
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the policy of insurance for $3,000 was procured by the debtor at the 
suggestion of a creditor to whom he owed $70. It was assigned to the 
creditor to secure the debt upon his promise to pay the premiums, and 
in case of the death of the assured, one-third of the proceeds was to go 
to his widow. On his death, the assignee collected the money from the 
insurance company and paid. the widow $950 as her proportion, after 
deducting certain payments made. The widow, as administratrix of 
the deceased’s estate, sued for the balance of the money collected and 
was successful. It was held that the transaction, so far as the cred- 
itor was concerned, for the excess beyond the debt owing to him, was 
a wagering operation, and that the creditor, in equity and good con- 
science, should hold it only as security for what the debtor owed him 
when it was assigned, for such advances as he might have afterwards 
made on account of it, and that the assignment was valid only to that 
extent. 

In the case relied upon by the appellees (Grigsby v. Russelll, 222 U. 
S. 149, 32 Sup. Ct. 58, 56 L. Ed. 133, 36 L. R. A. [N. S] 642, Ann. 
Cas. 1913B, 863) it, at best, limited the doctrine of Warnock ‘v. Davis, 
supra, so as to permit a policy previously taken out, under circum- 
stances which made it perfectly valid, to be assigned to one who had 
no insurable interest in the life of the insured, providing a valid con- 
sideration was paid therefor by the assignee. A life insurance policy 
taken out in good faith by the insured, with no idea of assigning it, 
can afterwards, in good faith, and for a valuable consideration, be 
sold and assigned to one who has no insurable interest in the life, un- 
der this latter case. In considering the authorities, Justice Holmes said: 


“And cases in which a person having an interest lends himself to 
one without any as a cloak to what is in its inception a wager having 
no similarity to those where an honest contract is sold in good faith. 
* * * But the case in which the strongest of them occurs was one of 
the type just referred to, the policy having been taken out for the 
purpose of allowing a stranger association to pay the premiums and 
receive the greater part of the benefit, and having been assigned 
to it at once. Warnock v. Davis, 104 U S. 775 [26 L. Ed. 924].” 


In the Grigshy Case, supra, the insured, after paying two premiums 
and when the third was overdue, was in need of a surgical operation, 
obtained it from a doctor, and prevailed upon’ the doctor to buy the 
policy, for which the doctor paid $100. This was held to be a valid 
assignment. It will be noted, however, that this was an out-and-out 
assignment, and there was no agreement, as in the Warnock or Cam- 
mack Cases, for a part interest only in the insurance; in other words, 
there were no conditions imposed which limited the extent of the as- 
signment. 

These policies were issued to the estate of the intestate and the salu- 
tary rule of public policy which condemns wagering assignments, for- 
bids the appellees retaining the moneys they received, other than the 
premiums paid by them. Contemporaneous assignments of life in- 
surance policies are wagering contracts, and should be treated as such, 
just as the policies are where the beneficiary has no insurable interest. 
Here the policy was taken out with a view of its assignment. The as- 
signment was contemporaneous with the issuance of the policy, and 
the facts disclosed in this record permit a fair inference that it was 
the intent of the appellees to obtain just such a result as the issuance 
of a wagering contract of insurance permits. 

Justice Holmes, in Grigsby v. Russell supra, indicates a desire on 
the part of the court to give as much commercial freedom and value 
as possible to the owner of a life insurance policy which has a mar- 
ket value; but that decision cannot be extended to cover facts such 
as are presented here, where there are four assignments of policies, 
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with no consideration moving to the insured, and no consideration of 
commercial advantage is urged to sustain the assignments. As we read 
the opinion of the court, it is at least intimated that the court would 
follow the Warnock Case under similar circumstances, and it there- 
fore follows that this court should visit its condemnation upon the 
assignments in the case now under consideration in this court. 


It seems to us the facts require a conclusive presumption of wager- 
ing intent as to the fifth (that is, policy No. 1,778,976), assigned to 
Morrow in September, 1913. Even though this assignment be remote, 
in point of time, from the other contemporaneous assignments, and 
therefore not subject to the condemnation by reason thereof, it will 
be held illegal and void beyond the sums advanced. This presumption 
was kept alive because of the inference in law arising from the wager- 
ing intent, established by the fact that Morrow knew, at the time 
of this assignment, that Finnie-was a very sick man, and that the 
amount of the contract, compared with what was paid, permitted play- 
ing for a large stake. There was an intimate and close business con- 
nection between this transaction and the previous ones, wherein Mor- 
row was gradually accumulating the five policies upon the life of the 
deceased. If, from these facts, the wagering intent may be presumed, 
as it must, that avoids the assignment. Any contract, the tendency 
of which is to endanger the public interest and affect the public good, 
and which is subversive of sound morality ought never to receive’ the 
sanction of a court of equity or be the foundation for its judgment. 
Ritter v. Mutual Life Ins. Co, U. S 139, Sup, Ct. 300, 42 L. Ed. 693. 

In endeavoring to do equity between the two parties, the appellees 
will have full equity administered to them by obtaining the premiums 
and interest and other charges which they may have invested in keep- 
ing alive these policies. Relief should not be denied the appellant 
because the appellees have been paid by the insurance company. They 
may not keep the moneys which, through error of law or fact, or both, 
have been paid to them by the insurance company. Because of _ the 
mistake of the insurance company, they should not have what the law 
says is not their property. The right to make them account as trus- 
tees for the moneys paid them by the insurance company cannot be 
denied the appellant. This would be contrary to Warnock v. Davis, 
as demonstrated by the language of the court above quoted. The as- 
signment of a policy to a party not having an insurable interest, with 
wagering intent, is as objectionable as the taking out of a policy in his 
name. The court can do no other than declare the assignment void; 
but it does not follow that the policy, which was issued and under 
which the money was paid, is void. Where the courts have held the 
assignments void and unenforceable, nevertheless the policy is valid, 
and the assignee may retain the antecedent debt or other considera- 
tion and advances made to keep the policy alive. 

The theory of such a result seems to be that the assignment is said 
to be good as a designation of an appointee to receive payment from 
the insurance company and as a security for advancements. The il- 
legality is in the attempt of the assignee to retain the entire proceeds. 
Stevens v. Warren, 101 Mass 564; Page v. Burnstine, 102 U. S. 
644, 26 L. Ed. 268; Warnock v. Davis, supra. Certainly, if the as- 
signment is held to be invalid, the administratrix may recover by virtue 
of her original title to the policy, for the reason that it never went out 
of the assignor or vested in the assignee. One who seeks equity must 
do equity, and therefore the administratrix here must permit the ap- 
pellees to retain, out of the proceeds of the policy, the consideration 
and other charges paid. 

[2] Since there must be a new trial, we must consider the appel- 
lant’s fourth assignment of error. The District Judge in his opin- 
ion, stated that the case presented a legal point of great importance, 
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new in this jurisdiction, and he treated it as a law point, stating that 
if he was wrong there must be a new trial, because of the rejection 
of evidence offered by the appellant which would be of importance 
under the theory of law announced in this opinion. The appellant 
offered evidence as to Finnie’s bad health and knowledge thereof by 
assignee. Condition of health of the insured at the time of the as- 
signment of his life insurance policy was competent and important in 
determining the question of wagering intent. It was therefore error 
to exclude this testimony. 
Judgment reversed. 


Warn, Circuit Judge (dissenting). The theory of the bill is that 
the assignees of the policies had no insurable interest to sustain ab- 
solute assignments, and that they should be construed “only to secure 
any advances made to Finnie in his lifetime; the balance of the insur- 
ance collected by the defendant Morrow from the insurance company 
to be paid to Finnie’s estate. 

The defendants in their demurrers denied that they had advanced 
any moneys to Finnie in his lifetime, or that they held the policies as 
collateral security. On the contrary, they claimed to be absolute own- 
ers as purchasers. It is true that the defendant Morrow testified on 
the trial that Finnie owed him some $400 to $500; but this was right- 
ly rejected by the District Judge as having been a consideration for the 
assignments to him. The bill cannot be sustained on this theory. 
Neither of the defendants had any insurable interest in Finnie’s * life 
as relative, dependent, or creditor. 


Policy 1,778,976, dated August 20, 1912 and executed by the com- 
pany August 21st, was delivered to Finnie against his note for the 
first annual premium, which note he paid. Subsequently he revoked 
the designation of his wife as beneficiary, and assigned the policy to 
the defendant Morrow for an expressed consideration of $1. This 
being a valid policy on Finnie’s life, it was his property, which he 
could sell or give to any one, without reference to insurable interest, 
as held in Grigsby v Russell, 222 U. S. 149, 32 Sup. Ct. 58, 56 L. 
Ed. 133, 36 L. R. A. (N.S. ) 642, Ann. Cas. 1913B, 863. 


The other four policies though payable to his estate, were never 
delivered by the company to Finnie; he never paid any premiums 
upon them, and never owned them at all. They did not come into 
existence until delivery to his assignees against payment by them of 
the first annual premium. Finnie never had a valid policy to sell or 
give away, within the decision in the Grigsby Case. The situation 
was exactly as if the assignees had orginally taken out wagering pol- 
icies upon his life payable to them. Therefore, I think, not merely 
the assignments, but the policies themselves, were void as wagering 
insurance. The fact that the insurance company has paid them to 
the defendant Morrow, assignee, as absolute owner, without raising 
any question of invalidity, does not change their character qua Fin- 
nies estate. 

But the court, relying upon Warnock v. Davis, 104 U. S. 775, 26 
L. Ed. 924, holds that the assignments are void, but the policies valid. 
It must be admitted, as intimated by Mr. Justice Holmes in the Grigs- 
by Case, that the language of Mr. Justice Field was too broad, al- 
though he finds the decisions themselves to be consistent with each 
other. I think they can be reconciled on the theory that in Warnock 
v. Davis the policy itself was held valid, perhaps because taken out by 
and delivered to the insured, he paying at least one-tenth of the first 
annual premium, and being liable for at least one-tenth of the subse- 
quent premiums, and his widow, or, in case of her death, his estate, 
being entitled to at least one-tenth of the insurance. 
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This may have justified treating the assignment of the remaining 
nine-tenths as valid, but only as security for repayment of premiums 
advanced by the assignee. But the four policies in the instant case were 
in my opinion never valid at all, being pure wagers from their inception, 
and therefore neither Finnie in his lifetime nor his estate after his death 
had any standing to make claims against the insurance company or the 
person to whom it has paid the insurance. I think the decree should be 
affirmed as to the first policy, because it was valid, and as to the four pol- 
icies, because Finnie’s estate has no interest in them, and not because they 
are valid. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


NorFOLK. 


SLOAN 
v. 
BREEDEN Et AL.* 


INSBRANCE—ASSIGNMENT OF POLICY BY INSURED AND 
HEIRS—ENFORCEMENT IN EQUITY. 


Assignment of his life policy by a decedent as collateral security for 
payment of his note indorsed by the assignee as well as for repayment of 
premiums advanced by her is enforceable in equity against the estate, and, 
though executed in the lifetime of decedent, the partial assignments of his 
heirs at law, being sufficient in form, are valid transfers of their right to 
receive any portion of the proceeds of the policy; for, though at common 
law the assignments would be unenforceable, and the court of probate re- 
gards only the heirs or legatees in distribution, equity has jurisdiction to 
ascertain the rights of assignees and to decree appropriate relief. 

(For other cases, see Insurance, Dec. Dig. § 222 ) 


Report from Superior Court, Norfolk County; Robert F. Raymond, 
Judge. 
Bill by Alletta Early Sloan against the administrator of William 
Breeden, Sr., and heirs of said Breeden to enforce an agreement assigning 
a policy of life insurance to plaintiff, who had made a loan on the policy. 
The policy had been assigned by Breeden, Sr., and also his wife and his 
children had signed agreements relinquishing all rights in the policy. Mrs. 
Breeden had died, and defendant Breeden was also her adminisatrator. 
The superior court overruled demurrers filed by defendants, ordered a de- 
cree restraining the administrator from distributing the proceeds of the 
policy, and reported the case to the Supreme Judical Court. Interlocu- 
tory decree affirmed in part. 


Wendell P. Murray and Charles H. Sloan, both of Boston, for plain- 
tiff. 
Horace Guild, of Boston, for defendants. 


Bratey, J. The material allegations of the bill are admitted by the 
defendants It appears that the policy of life insurance for _— a 


*Decision rendered, July 12, 1919. 124 N. E. Rep. 31 
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part of the proceeds of which are in controversy, was by its terms payable 
to the legal representatives of the insured represented by the defendant 
Waldo P. Breeden, the duly appointed administrator of the estate. But the 
policy having been assigned by the insured to the plaintiff as collateral 
security for the payment of his promissory note for $5,746.05“held by a na- 
tional bank and indorsed by her as well as for repayment of any premiums 
which under the terms of the assignment she advanced, there was due the 
plaintiff after the amount of the note had been deducted and paid to the 
bank, the sum of $1,629 for advancements with the accumulated interest. 
The administrator having received $2,758.61, the balance remaining, and 
which comprises the only assets of the estate, filed in the court of pro- 
bate his first and final account accompanied by a petition for a decree of 
distribution. 

It also is alleged, that the next of kin and heirs at law of the insured 
agreed to assign to the plaintiff all their beneficial interest of whatever 
nature in and to the policy, in consideration that she would take up the 
consideration that she would take up the indebtedness of the intestate at 
the bank, and pay the premiums on the policy as they became due, and 
in performance of this promise they delivered to her the several assign- 
ments shown by the record. 

The demurrants contend that no case is stated entitling ther to equi- 
table relief and that the remedy at law is plain and adequate. The plaintiff, 
however, bases her right to maintain the bill not only on the partial assign- 
ments of the heirs at law. It is settled that the assignment of the intestate 
is enforceable and that although executed in the lifetime of their father, 
the insured, their assignments, being sufficient in form, are also valid 
transfers of the right of the assignors to receive any portion of the pro- 
ceeds of the policy in the settlement of the estate. Mutual Life Ins. 
Lo. of N. Y. v. Allen, 138 Mass. 24, 30, 52 Am. Rep. 245; King v. Cram, 
185 Mass. 103, 69 N. E. 1049; Kerr v. Crane, 212 Mass. 224, 98 N. E. 783, 
40 L R.A. (N. S.) 692; Security Bank of N. Y. v. Callahan, 220 Mass. 
84, 87, 107 N. E. 385, and cases there collated; Boynton v. Hubbard, 7 
Mass. 112, 119, 120. While at common law the assignments are unen- 
forceable and the court of probate regards only the heirs or legatees in a 
decree for distribution, a court of equity has full jurisdiction to ascertain 
the rights of their assignees and to decree appropriate relief. Security 
Bank of N. Y. v. Callahan, 220 Mass. 84, 88, 89 107 N. E. 385; Woodward 
v. Snow, 123 N. E. —; Andrews Electric, etc., Co, v. St. Alphonse Catholic 
Total Abstinence Society, 123 N. E. 103. 

It follows that so much of the interlocutory decree as overruled the 
demurrers and ordered the “temporary injunction continued in forcé” is 
affirmed. i= 

Ordered accordingly. 
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ST. LOUIS COURT OF APPEALS. 


Missourl. 


MANNING 
Vv. 


PRUDENTIAL INS> CO. (No. 15282.)* 


1. INSURANCE .— LIFE INSURANCE — FALSE REPRESENTA- 
TIONS BY INSURED-—TUBERCULOSIS. 


In an action on a life insurance policy, where insured died of pulmo- 
nary tuberculosis, and there was abundant evidence that he was afflicted 
therewith when the policy was issued, and that statements in his applica- 
tion relating thereto were false, but there was rebutting and contradic- 
tory evidence, the entire matter was for the jury. 


For other cases, see Insurance, Dec. Dig. § 648[7].) 


3 INSURANCE—POLICY—BENEFICIARY—FACILITY OF PAY- 
MENT AGREEMENT—OPTIONAL WITH INSURER. 


Where a life insurance policy provided for payments to insured’s ex- 
ecutors or administrators upon his death, a “facilty of payment” clause per- 
mitting insurer to pay any relative or person appearing to insurer to be 
equitably entitled thereto by reason of expense incurred on behalf of in- 
sured held optional with insurer, so that insured’s sister, who paid the pre- 
miums and contributed to funeral expenses, could not maintain an action 
on the policy. ° 


(For other cases, see Insurance, Dec. Dig.+§ 583[2].) 


4. INSURANCE—LIFE INSURANCE—FURNISHING BLANKS FOR 

PROOF OF DEATH—WAIVER OF DEFENSE. 

Where insurer furnished blanks for proof of death to insured’s sister, 
who had paid the premiums, was not a beneficiary, but to whom insurer 
had the option to pay, and allowed her to make out and file proofs of 
death, the insurer did not thereby waive its right to the defense that in- 
sured was afflicted with pulmonary tuberculosis when the policy was issued 
and had made false representations relative thereto in his application. 


(For other cases, see Insurance, Dec. Dig. § 394[4].) 


Appeal from St. Louis Circuit Court; Leo S. Rassieur, Judge. 

Action by Mary M. Manning against the Prudential Insurance Com- 
pany before a justice of the peace. Judgment for plaintiff, and on de- 
fendant’s appeal and trial de novo before the circuit court there was a 
verdict and judgment for plaintiff, from which the defendant appeals. 
Reversed, and cause remanded. 


Fordyce, Holliday & White, of St. Louis, for appellant. 
John B. Dempsey, of St. Louis, for respondent. 


ALLEN, J. This is an action instituted before a justice of the peace 
on a policy of life insurance issued by defendant insuring the life of Jesse 
Manning, a brother of the plaintiff. The contract of insurance is what is 
termed an “industrial policy,” whereby, in consideration of a weekly pre- 
mium of 15 cents, the defendant agreed to pay the sum of $288 upon 


*Decision rendered, Jan. 7, 1919. On Rehearing Jan. 14, 1919. 213 S. 
W. Rep. 897 
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the death of the insured (or one-half that amount if the insured died 
within six months after the issuance of the policy) to the executors or 
administrators of the insured, unless payment were made under the pro- 
visions of the so-called “facility of payment” clause in the policy, which is 
as follows: 

“It is understood and agreed that the said company may make any pay- 
ment or grant any nonforfeiture privilege provided for in this policy to 
any relative by blood or connection by marriage of the insured, or to any 
person appearing to said company to be equitably entitled to the same by 
reason of having incurred expense on behalf of the insured, for his or 
her burial, or, if the insured be more than fifteen years of age at the date 
of this policy, for any other purpose, and the production by the company 
of a receipt signed by any or either of said persons or of other sufficient 
proof of such payment or grant of such privilege to any or either of them 
shall be conclusive evidence that‘ such payment or privilege has been made . 
or granted to the person or persons entitled thereto, and that all claims 
under this policy have been fully satisfied.” 

The insured died on November 27, 1914, within six months after the 
issuance of the policy; and the suit proceeds for the recovery of $144 and 
interest, and for 10 per cent. damages and an attorney’s fee as for vexa- 
tious refusal on defendant’s part to pay the insurance. 

Plaintiff prevailed before the justice of the peace, and upon defend- 
ant’s appeal to the circuit court, and a trial there de novo, before the court 
and a jury, there was a verdict and judgment for plaintiff for $144 and 
interest (without damages or attorney's fee for vexatious refusal to pay, 
and defendant prosecutes the appeal. 

The defendant filed no answer, but its defenses were that only the ex- 
ecutor or administrator of the insured could maintain an action on the pol-- 
icy, that the insured was not in sound health at the time of the issuance of 
the policy, but was suffering from the disease which subsequently caused 
his death, by reason whereof the policy by its terms was void, and that the 
policy was procured by the insured by misrepresentations in his applica- 
tion therefor. 

[1] The defenses of misrepresentation and that the insured was at the 
date of the issuance of the policy suffering from the disease from which 
he subsequently died may be briefly disposed of. It appears that the in- 
sured died of consumption, or pulmonary tuberculosis And there is 
abundant evidence tending to show that he was afflicted therewith at the 
time of the issuance of the policy and that statements in his application 
in regard thereto were false; but, on the other hand, there is evidence 
in plaintiiff’s behalf tending to rebut and contradict this such as to make 
this entire matter a question for the jury. See Bruck v. John Hancock 
Ins. Co., 194, Mo. App. 529, and cases there cited, 185 S. W. 753. 

[2] Error is assigned to the refusal of the court to admit in evi- 
dence, over the plaintiff's objections, certain records of the health de- 
partment of the city of St. Louis; this ruling being predicated upon the 
decision of our Supreme Court in Smart v. Kansas City, 208 Mo. 162, 105 
S. W. 709. As to this it is only necessary to say that, since the court per- 
mitted a witness to testify from these records, and to state fully in the 
presence of a jury, the alleged facts recorded therein, the exclusion of the 
records themselves could not, in any event, be prejudicial or reversible 
error 

[3] The chief point pressed upon us is by the terms of the policy 
defendant agreed to pay only the executor or administrator of the insured, 
though reserving the right or option to pay any one falling within the 
provisions of the “facility of payment” clause, and that the policy vested 
in plaintiff no right of action whatsoevér. 

As said, plaintiff is a sister of the deceased. The latter left surviving 
him a widow, father, mother, and two sisters. It appears that the insured 
applied for the policy at the suggestion of this plaintiff. She testified that 
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she suggested to him that if he wanted to take out any insurance to do so 
through one Lehr, a collector for defendant who came to plaintiff’s home 
every week, and that thereafter, at plaintiff’s instance Lehr came to her 
home one evening, met the insured there, and procured his application for 
the policy. Plaintiff says that she took no further part in the matter, but 
was “in and out of the room” while the agent and the insured were to- 
gether. According to plaintiff's testimony the insured paid the first 
weekly premium on the policy, and plaintiff paid all of the subsequent pre- 
miums. According to Lehr’s testimony plaintiff paid all of the premiums 
It appears that plaintiff contributed $50 to the funeral expenses, which 
were otherwise borne by plaintiff’s mother. 

Shortly after the death of the insured plaintiff filed with the defendant 
company proofs of death. They appear to have been filed upon forms pre- 
pared by the company, and consisted of a “synopsis of the claim depart- 
ment examination,” the claimant’s certificate, a certificate of identity of the 
claimant, the undertakers certificate, and the certificate of the attending 
physician. In the claimant’s certificate plaintiff stated that her mother 
paid “the burial expense,” and that plaintiff paid the premiums upon the 
policy. 

In the statement filed before the justice of the peace, and upon which 
the case was tried in the circuit court plaintiff alleged that defendant, by 
its said policy of insurance, promised to pay “to the plaintiff” the sum of 
$144 in the event of the death of the insured within six months from July 
27, 1914. At the trial defendant’s counsel objected to the introduction of 
the policy in evidence upon the ground that it appeared upon its face that 
the insurance was payable only to the executors or administrators of the 
insured, which objection was overruled. And a like objection was unsuc- 
eessfully interposed to the introduction in evidence of the proofs of death. 
At the close of plaintiff’s case, and again at the close of all the evidence, 
the defendant prayed the court to peremptorily direct a verdict for the 
defendant, which the court refused to do. 

Though reluctant so to do, we are of the opinion that we must hold 

that the policy in suit vests in plaintiff no right of action against the 
‘defendant; that only the executor or administrator of the insured can 
maintain the action. By the terms of the contract defendant agrees to pay 
the executors or administrators. And it seems quite clear that the “facility 
of payment” clause supra operates merely to give the insurance company 
the option to pay the amount of the insurance to any one coming within 
the class of persons there described, and that it does not, of itself, give 
to any such person a right of action on the policy. So it has been fre- 
quently ruled in other jurisdictions in passing upon policies of this char- 
acter. See Nolan y. Insurance Co., 139 App. Div. 166, 123 N. Y. Supp. 
688; Ferretti v. Insurance Co., 49 Misc. Rep. 489, 97 N. Y. Supp 1007; 
Lewis v. Metropolitan Ins. Co., 178 Mass. 52; Prudential Ins. Co. v. God- 
fry, 75 N. J. Eq. 484, 72 Atl. 456; Marzulli v Metropolitan Ins. Co., 79 
N. J. Law, 271, 75 Atl. 473; Heubner v. Metropolitan Ins. Co., 146 Ill. App. 
282; Bradley v. Prudential Ins. Co., 187 Mass. 226,72 N_ E. 989; Provi- 
dence County Savings Bank v. Vadnais, 26 R. I. 122, 58 Atl. 454; 14 R. C. 
L. p. 1426. 

It appears that the question presented has not been directly passed upon 
in this state. In Floyd v. Prudential Ins. Co, 72 Mo. App. 455, loc. cit. 
459, 460, it is said of a policy of this character that “the undertaking of 
the defendant is to pay the amount to the executor or administrator of 
each policy holder,” and that the company “reserves the right (later refer- 
red to as an “option”) to pay the other persons coming within Kelly 
v. Prudential Ins. Co., 148 Mo. App. 249, 127 S. W. 649. 

In Renfro v. Insurance Co., 148 Mo. App. 258, 129 S. W. 444, and in 
Wallace v. Insurance Co., 174 Mo. App. 110, 157 S. W. 1028, special cir- 
cumstances were present by reason whereof it was held that the plain- 
tiff was entitled to maintain an action upon the policy as though named as 
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the beneficiary therein. In the case at bar no such special circumstances 
appear from the facts in evidence, as shown above. The fact that plain- 
tiff paid the premiums on the policy does not of itself give her the right to 
sue thereon (Lewis v. Metropolitan Ins. Co., supra) ; nor does the fact that 
she contributed to the payment of the funeral expenses 

[4] It is argued, however, for plaintiff, respondent here, that by re- 
quiring plaintiff to file proofs of death, and thereafter denying liability 
upon the ground that the insured was afflicted with tuberculosis at the time 
of the issuance of the policy, defendant waived its right to insist upon the 
defense now asserted. This argument does not appear to us to be sound. 
All that appears in the evidence touching the matter of filing the proofs 
of death is that plaintiff filed such proofs upon blanks which upon their 
face appear to have been prepared by the company. We do not see how 
it can be said that the defendant thereby waived its right to insist that only 
the executor or administrator of the insured can maintain the action, or 
that defendant is thereby estopped to make such defense. See Feretti v. 
Prudential Ins. Co., supra. It seems quite clear that defendant was en- 
titled to accept these proofs of death without incurring liability to the 
party furnishing them; such party not being a beneficiary in the policy, 
and it being entirely optional with defendant whether or not, under the 
facts appearing in the “claimant’s certificate” filed with these proofs, it 
would recognize her as the proper person to receive payment, if made at 
all without suit, under the “facility of payment” clause. And defendant’s 
subsequent denial of liability—whatever effect jt might have been under 
other circumstances—could not operate to give this plaintiff a right of ac- 
tion on the policy. 

It may be inferred that the insured left no other estate to be admin- 
istered upon, and it is extremely unfortunate that the attitude of defendant 
necessitates the appointment of an administrator in order to prosecute an 
action on this policy, and that this small fund, if recovered, must be sub- 
ject to the expense and delay incident upon administration. We are of 
the opinion, however, that defendant is within its legal rights in asserting 
this defense. 

The judgment is consequently reversed, and the cause remanded, 
with directions to dismiss plaintiff's petition. 


Reynolds, P. J., and Becker J., concun. 


On Rehearing. 


ALLEN, J. On January 7, 1919, an opinion was filed in this cause, 
with an order reversing the judgment and remanding the cause, with di- 
rection to dismiss the petition of plaintiff, respondent here. Thereafter 
respondent’s motion for a rehearing was sustained, and the cause has since 
been reargued and resubmitted. Upon a further consideration of the 
crucial question involved in the appeal we have been unable to reach any 
conclusion other than that expressed in our former opinion. The opinion 
heretofore filed herein is consequently adopted and refiled as the court’s 
opinion in the case; and the judgment is accordingly reversed, and the 
cause remanded, with directions to dismiss plaintiff’s petition. 


Reynolds, P. J., and Becker J., concun. 
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SUPREME COURT OF NEBRASKA. 


MEYER 
v. 
CENTRAI. STATES LIFE INS. CO. (No. 20531.)* 


1. INSURANCE—DELAYED ACTION ON APPLICATION. 


In an action against an insurance company for negligence in delaying 
action on an application for life insurance, in failing to notify the applicant 
of the delay or of the occasion for it, and in failing to deliver a policy 
during his lifetime, the evidence summarized in the opinion held insufficient 
to sustain a judgment in favor of plaintiff. 


(For other cases, see Insurance, Deo Dig. § 130[4].) 


Additional Syllabus by Editorial Staff 
2. INSURANCE—LIFE INSURANCE—CONTRACT—MEETING OF 
MINDS. 
Life insurance is a contract, and the meeting of the minds of the par- 
ties is essential to the execution of a policy. 


(lor other cases, sée Insurance, Dec. Dig. § 130[1].) 


Appeal from District Court, Platte County; Thomas, Judge. 

Action by P. H. Meyer, as administrator of Ernest W. Meyer, de- 
ceased, against the Central States Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed, and action dismissed, 


FE. M. Grossman, of St. Louis, Mo., and A. M. Post, of Columbus, for 
appellant. 
Reeder & Lightner, of Columbus, for appellee. 


Rosg, J. This is an action to recover $2,000 in damages for alleged 
negligence of the Central States Life Insurance Company, defendant, in 
delaying action on an application for life insurance, in failing to notify the 
applicant of such delay, or of the occasion for it, and in failing to deliver 
a policy during his lifetime, the application having been made March 8, 
1916, and the applicant having been thrown from a horse and killed April 
3, 1916. In the application the estate of the applicant is designated as 
beneficiary. Plaintift is the father of the decedent and is the adminis- 
trator of his estate. Defendant denied negligence and pleaded that the ap- 
plicant died pending a proper, but an unfinished, inquiry into his insur- 
ability. A jury was waived, and the trial court rendered a judgment in 
favor of plaintiff for the full amount of his claim. Defendant has ap- 
pealed 

As a ground of reversal it is urged that the record contains no evi- 
dence of actionable negligence. Plaintiff relies on the following facts and 
conclusions: When the application was made, March 8, 1916, defendant’s 
soliciting agent told the applicant that the insurance would be in force 
upon his passing a successful examination. The local physician 
employed by defendant made an examination on that date and assured 
the applicant that he had successfully passed it. The first year’s premium 
was then adjusted by the giving of a note for $32.86. The application and 
the report of the physical examination were received by defendant at the 


*Decision rendered, July 2, 1919. 173 N. W. Rep. 578. Syllabus by the 
Court. 
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home office in St. Louis March 13, 1916. The report owing to a defective 
instrument used by the examining physician, erroneously indicated an ex- 
cessive blood pressure. March 15, 1916, defendant, without avail, wrote 
to the examining physician for a reexamination of blood pressure and re- 
peated the request March 27, 1916. The soliciting agent was advised of the 
delay March 28, 1916, but notice of the facts mentioned was not given to 
the applicant. In the ordinary course of business the policy would have 
been delivered by March 22, 1916. It was in fact issued March 17, 1916, 
and registered by the insurance department of Missouri at Jefferson City 
March 18, 1916, notwithstanding the requests for a re-examination. The 
applicant was in good health when examined, and his blood pressure was 
normal. He was a young man of good character, and, from the stand- 
point of underwriting, he was a good financial and moral risk. Except for 
his death the policy issued March 17, 1916, would eventually have been 
delivered, and the premiums would have matured annually from that date. 
He never received his policy. The use of the defective instrument in test- 
ing the blood pressure, the delay in passing on the application, and the want 
of notice resulted in the applicant’s failure to procure insurance The 
foregoing is a brief summary of plaintiff’s case. Is the evidence sufficient 
to sustain the judgment in favor of plaintiff? 

[1, 2] Life insurance is a contract. The meeting of the minds of the 
parties is essential to the execution of a policy. Honest, trustworthy un- 
derwriting requires serious inquiry into the moral character, habits, family 
history, financial standing, and physical condition of an applicant for life 
insurance. Scientific knowledge and professonal skill are necessary to an 
intelligent inquiry. The insurer in soliciting a risk and the applicant in 
seeking indemnity contemplate an investigation commensurate with the 
hazard involved. For this purpose a reasonable time is necessary. Dif- 
ference in conditions may vary the time required for examination and in- 
vestigation. In construing the conduct of the parties in relation to time, 
courts are not at liberty to fix an arbitrary period. For the purpose of 
considering an application the insurer by contract may protect itself against 
accident, misinformation, and unforeseen incidents causing temporary de- 
lays. In the present case defendant's receipt for the premium note permit- 
ted delivery of a policy within 60 days. To this applicant acceded, and he 
was killed before expiration of that period. The investigation of the ap- 
plicant’s insurability was pursued by defendant in good faith. Two days 
after the report of the examining physician had been received at the home 
office of defendant in St. Louis he was requested to re-examine the ap- 
plicant’s blood pressure and was cautioned in relation to the instrument 
used in making the test. The request was renewed 10 days later, and the 
soliciting agent was notified of the delay with a view to promptness in 
passing on the application. The defective instrument did not belong to 
defendant, but was the individual property of the examining physician, 
whose authority did not extend beyond his duties in that capacity. The 
competency or fitness of the examining physician is not questioned. There 
is nothing to indicate that he did not act honestly and in good faith. On 
the part of defendant there was no negligence in selecting him. In per- 
forming his duties the examining physician used his own instruments and 
exercised his own professional skill and independent judgment. His rela- 
tion to defendant was that of an independent contractor. As such the mis- 
take resulting from the use of a scientific instrument is not chargeable to 
defendant. Notice to applicant that the report of the physical examination 
indicated excessive blood pressure, and that as a consequence there would 
be a delay in considering the risk, could only have heen given between 
March 13, 1916, after the report was received by defendant at St. Louis, 
and April 23, 1916, the date of applicant’s death. During that time de- 
fendant proceeded with reasonable diligence under the circumstances. 
Failure to give notice of the report of excessive blood pressure is not evi- 
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dence of negligence. The stipulated period of 60 days for investigation 
had not yet expired. Neither the examining physician nor the soliciting 
agent had power to make the insurance effective upon the applicant’s pass- 
ing a successful examination. Both were likewise without authority to 
bind defendant by assurance that liability for a loss would precede the ap- 
proval of the application which on its face provided otherwise. The pre 
mium note was given on the express condition that its delivery to defend- 
ant depended upon the applicant’s receipt of a policy. Defendant never 
demanded or received the premium note or the proceeds thereof. The is- 
suance and the registration of the policy to hasten delivery upon a sub- 
sequent approval of the application do not tend to prove negligence. Such 
issuance and registration, according to the application itself, are not to be 
construed as an acceptance of the risk On the undisputed facts the ac- 
tion should have been dismissed. Without regard to the insufficiency of 
the evidence to sustain the judgment, it is the opinion of the writer that 
no cause of action exists in favor of plaintiff and against defendant. - 
Reversed and dismissed. 


Letton, J., not sitting. 


CorNisuH J. (concurring). J agree that no negligence was shown, but 
I am of the opinion that that part of the opinion dealing with the ques- 
tion of negligence should be eliminated. 

In the absence of contract, the defendant owed the deceased no duty 
to furnish him insurance, and failure to furnish him insurance would not be 
the basis for an action in tort. It is possible that a case might arise, where 
one or more persons had conspired to defeat a person of his legal right to 
procure insurance, that would amount to actionable tort. When, as here, 
the parties to a contract in terms agree upon the time within which the 
application or proposition of one may be rejected or accepted by the other, 
the other has to the last hour of the last day for acceptance or rejection 
of the proposition. By the terms of the contract itself he is under no 
obligation to make his investigation except to suit his own convenience 
within the time. If the maker of the proposition desires an early or more 
speedy investigation, it should be provided for in the agreement. A con- 
trary rule would never be followed by those not learned in the law, be- 
cause a layman would always think that, if the agreement gave him 60 
days in which to answer, he would be entitled to-the 60 days. An action 
in tort does not lie for refusal to enter into a contract. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


KENNEDY 
os 
SUPREME COUNCIL, CATHOLIC BENEVOLENT LEGION.* 


1. INSURANCE—-FRATERNAL INSURANCE — DISCRIMINATION 
BETWEEN MEMBERS. 


Deceased became a member of the Catholic Benevolent Legion in 1893. 
In 1904 authorization for the creation of a reserve fund became effective, 
and, rerating of the members being made at that time all who joined the 
order prior thereto, as well as those who joined afterwards, were re- 
quired to pay the increased rate; but no attempt was made to put the 
reserve fund order into effect until February 1, 1917, and the legion paid 
certificates in full to beneficiaries of members dying between 1904 and 
February 1, 1917, irrespective of the date of the inception of their mem- 
bership, but after that the legion enforced the reserve fund provision 
as to those becoming members prior to 1914, but continued to pay in full 
certificates of those who became subsequent to that date. Held, that the 
legion could not so discriminate between its members, and could not re- 
duce the amount which it was to pay to the beneficiaries of the earlier 
members. 


(For other cases, see Insurance, Dec. Dig. § 719[4].) 


2. INSURANCE—FRATERNAL INSURANCE. 


Where, after the death of the beneficiary named in his first certificate, 
a member of the Catholic Benevolent Legion named a new beneficiary and 
surrendered the old certificate, and the new certificate bore the date of the 
original certificate, with the annotation, “Reissued; beneficiary changed 
March 25, 1915,” he-d, that the last certificate Was a continuation of the 
original contract; that being the practical construction of the parties. 


(For other cases, see Insruance, Dec. Dig. § 784[4].) 


3. INSURANCE--FRATERNAL INSURANCE—REISSUANCE OF 
CERTIFICATE. 


Where a member of the Catholic Benevolent Legion was allowed to 
surrender his old certificate, and a new one naming a different benefi- 
ciary was issued, after provisions as to reserve fund had become effective, 
held that, it being conceded all certificates which were issued on or after 
the date of the new certificate were paid in full, the beneficiary named in 
the certificate issued in place of the old is entitled to recover the full 
amount; the presumption being that the insurer waived its claim as to 
accumulation of reserve funds by accepting surrender of the old certifi- 
cate without payment of the amount chargeable against it. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from Appellate Term, First Department. 

Action by Mary Kennedy against the Supreme Council, Catholic 
Benevolent Legion. From a determination of the Appellate Term, affirm- 
ing a judgment of the Municipal Court for plaintiff, defendant appeals. 
Affirmed. 


*Decision rendered, July 3, 1919. 177 N. Y. Supp. 268. 
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Argued before Clarke, P. J., and Smith, Page, and Philbin, JJ. 


Edward J. Connolly, of Brooklyn, for appellant. 
Joseph K. Ellenbogen of New York City, for respondent. 


PAGE, J. The facts in this case are in many respects similar to 
those considered by us in the case of Schwemmer against this same 
defendant (176 N. Y. Supp. 139), and the questions of law raised 
with one exception, being identical, an extended statement of fact 
or discussion of the law at this time is unnecessary. 

[1] In the present case the certificate had not been surrendered, nor 
had the reduced amount tendered by the defendant been accepted 
by the plaintiff, as was the fact in the Schwemmer Case, which led 
to a reversal of the judgment. The certificate of insurance in the 
present case was issued by the defendant on December 6, 1893, to 
Michael Dooley, a member of one of its subordinate councils, naming 
his wife as beneficiary On March 25, 1915, his wife having died 
he changed the beneficiary, substituting his daughter, and the certifi- 
cate was reissued. It is conceded that Dooley continued to be and 
was at the time of his death a member in good standing, having paid 
all his dues and assessments up to the time of his death, which oc- 
curred on November 15, 1917. 


The defendant concedes its liability under the certificate, but claims, 
by virture of the proceedings fully stated in tha Schwemmer Case, su- 
pra, that it is only required to pay the sum of $554.37, which it ten- 
dered to the plaintiff, upon the ground that Dooley had not maintained 
a credit equal to the reserve fund requirements of the order, and that 
the same, with interest at 4 per cent. compounded annually, was a lien 
on the certificate. See Schwemmer Case, supra. Although the au- 
thorization for the creation of this reserve fund became effective in 
1904, a rerating of members was made at that time and all who had 
joined the order prior thereto, as well as those who joined afterward, 
were required to pay the increased rate. No attempt was made to 
put the reserve fund order into effect until Feburary 1, 1917. The 
defendant paid the certificates in full to the beneficiaries of members 
dying between the period from September 1, 1904, and February 1, 
1917, irrespective of the time of the inception of their membership. 
On and after Feburary 1, 1917, the defendant enforced the provision 
in ‘regard to the reserve fund by deducting the amount thereof from 
the amounts payable on certificates of those becoming members prior 
to September 1, 1904, but continued to pay in full the certificates of 
those who had become members subsequent to such date, although in 
each class the same rate of assessment was paid. Therefore, in so 
far as the increase in the assessment was devoted to the establishment 
of a reserve fund, it entitled the beneficiaries of all that contributed 
thereto to resort to that fund for the payment of their death claims. 


The defendant could not require the members who joined prior 
to 1904 to contribute to a fund solely for the benefit of those who 
should subsequently join the order. An insurance company or asso- 
ciation may make discriminatory rates, based on classification of age, 
physical condition, occupation, or other considerations that directly 
affect the risk assumed. Such discrimination must, however, apply 
equally to all in the class. After the contract is made, it cannot appro- 
priate a portion of the amount that it had agreed to pay to members 
who had joined prior to a certain date, in order to enable it to pay in 
full claims arising from the death of those that died subsequent there- 
to. It is doubful, as Mr. Justice Laughlin stated in the opinion in the 
Schwemmer Case, supra, whether the defendant had the power, under 
the decisions in this state, to change the contract by increasing the 
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rates. Such objection, however, was waived by Dooley’s acquiescence 
therein by paying the increased rates. If the contract could not be 
changed in regard to the rate, much less could it be changed by re- 
ducing the amount which the defendant agreed to pay. Beach v. Su- 
preme Tent, K. of M., 177 N. Y. 100, 105, 69 N. E. 281; Green 
v. Royal Arcanum, 206 N. Y. 591, 100 N. E. 411. Although the judg- 
ment in the last-mentioned case was reversed by the United States 
Supreme Court (237 U. S. 531, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. 
R. A. 1916A, 771), the reversal was upon the ground that the Royal 
Arcanum was a Massachusetts corporation, and the law applicable 
was therefore the law of that state, and not that of the state of New 
York, which the Court of Appeals applied. That reversal does not 
affect the force or effect of that decision when applied, as in the in- 
stant case to a New York corporation. 

[2, 3] The defendant claims that when the beneficiary was changed 
the certificate constituted a new contract of that date, and hence, by 
accepting that certificate, Dooley agreed to the change that had been 
theretofore made in the constitution, and that the plaintiff is estopped 
from raising any question as to the power of the defendant to make 
such change. That this was not a new contract is demonstrated by 
the fact that the new certificate bears the date of the original cer- 
tificate with an annotation, “Reissued; beneficiary changed March 25, 
1915”"—thus showing by the practical construction of the parties that 
it was deemed to be the original agreement with simply a change of 
beneficiary. If, however, we accept the defendant’s contention that 
this was a new contract, then the beneficiary would be entitled to re- 
cover the full amount: it being. conceded that all other certificates 
which were issued on that date and matured at or prior to the time of 
this claim were paid in full. Instead, therefore, of the presumption 
being that Dooley acquiesced in the establishment of a lien against his 
certificate for the amount of the reserve, it would appear that the de- 
fendant would be deemed to have waived its claim by accepting the 
surrender of the old certificate without requiring payment of the 
amount claimed to be chargeable against it, and isshing a new certifi- 
cate against which there was no claim for a reserve. We therefore 
hold, upon the facts appearing in this record, that the defendant had 
no power to dedtct the amount claimed as a portion of the reserve 
fund, and ‘that the judgment for the full amount was properly ren- 
dered. 

The determination of the Appellant Term is affirmed, with costs to 
the respondent. Ordered filed. All concur. 


Vol. LIV—27. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


GOULD 
v. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 


INSURANCE—LIFE POLICIES—FORFEITURE. 


In March, 1916, insured sent a check for the premium due March, 
1915, and unpaid, and the insurer, though writing a letter stating that, 
before it would consider restoration of the policy, it would require a 
certificate of good health, cashed the check and failed to send notice 
of default as to the premium due March, 1916, as required by Insurance 
Law, § 92, held, that default in payment of premium for 1915 was waived, 
and insured having died, in May, 1916, before notice of default for that 
year was given, the policy must be deemed to have been in force at 
the time of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 392[9].) 


Appeal from Trial Term, Washington County. 

Action by Alice E. Gould against the Equitable Life Assurance So- 
ciety of the United States. From the judgment dismissing her com- 
plaint, plaintiff appeals. Reversed, and new trial granted. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, and 
Cochrane, JJ. 


Milford D. Whedon, of Granville (Rogers & Sawyer, of Hudson 
Falls, on the brief), for appellant. 

Alexander & Green, of New York City (Charles W. Pierson, of New 
York City, of counsel), for respondent. 


JOHN M. KELLOGG, P. J. The second premium upon the policy 
in question became due March 23, 1915, and the statutory notices with 
reference to it had been duly given. The payment was not then made, 
but from time to time extensions were made by which $99.92, the 
balance of the premium, became due July 23, 1915, and concededly it 
was not paid at that time. The defendant thereafter was in position 
to treat the policy as ended and to deny to the plaintiff any rights 
thereunder. Its position here depends upon its own acts. It is nct 
liable unless some act upon its part has waived the conditions existing 
on that date and has vitalized the policy. Prior to July 23, 1915, the 
company mailed the assured a statement of the amount due and the 
day on which it must be paid, and asked that that statement be returned 
with the remittance. On March 29, 1916, plaintiff's husband, upon 
whose life the policy was issued, sent to the company his check for 
the $99.92, the exact amount due on the policy July 23, 1915, returning 
the company’s statement, and asked it to return the receipt to him. 
The company on that date replied: 

“We are in receipt of your remittance for $99.92 for premium which 
was due in March, 1915, on policy No. 1892687. Before the society will 
consider the restoration of this policy, they will require a certificate of 


*Decision rendered, June 30, 1919. 177 N. Y. Supp. Rep. 165. 
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continued good health on the accompanying form. Dr. Willis A. Tenney, 
of Granville, our examiner, will be very glad to fill this in for you, and 
we will appreciate it if you will get in touch with him at your earliest 
convenience.” 

The company collected the check in usual course through the banks 
and applied the proceeds to its own uses. ‘The husband died May 27, 
1916, and proofs of loss were duly filed. It will be noted, that the 
company raised no objection to the amount of the check. Technically 
it was entitled to interest on the payment from July, 1915. We as- 
sume, however, that no question was raised upon that subject, be- 
cause, if the March, 1915, premium was paid, a dividend would be 
credited to the policy on March 23, 1916, of $17.79. 

The company had been fully paid for carrying the insurance up to 
July 23, 1915, and, if it desired to rely upon the fact that the policy 
had effectually lapsed, it had no right to cash the check and use its 
proceeds, and those acts, so entirely inconsistent with the theory that 
there was no insurance, require explanation. It knew that the check 
was sent to it solely in payment of the back premium and in order to 
keep_the policy alive. It would have’ been easy to have returned the 
check, with a statement that the policy had-lapsed; but if there was 
a desire to reinstate it the company would do so upon receipt of the 
balance unpaid of the 1915 premium and the payment of the 1916 
premium, then past due, together with a satisfactory certificate of 
health. Such action upon its part would have left no doubt as to 
the exact standing of the parties at the time. 

It is true that it suggested that the company could not consider a 
restoration of the policy without a certificate of health; but that 
statement must be read in connection with the fact that the company 
was cashing the check sent to it for the 1915 premium and using the 
proceeds. Its letter might well be understood to mean that, notwith- 
standing the fact that the 1915 premium was paid in full, nevertheless 
the policy was subject to forfeiture because of the default in paying 
the 1916 premium, and that the certificate of health was required be- 
fore the company would consider the acceptance of the 1916 premium 
and the restoration of the policy. Upon the receipt of the letter, those 
interested in the policy may well have considered that the company 
had accepted and used the check sent to it for the 1915 premium, but 
had not given the notice required by law as to the 1916 premium, and 
that, in the absence of such notice, the policy would continue alive 
under the provisions of section 92 of the Insurance Law, for a time at 
least. It may be that, if the notice had been served, the 1916 premium 
would have been paid and the certificate of health returned. It is 
unnecessary, however, to ‘speculate upon that subject 

There is nothing in the record to indicate that the company ever 
offered to return the $99.92 which it received for the balance of the 
1915 premium until it served its brief upon this appeal. The plain- 
tiff, in her brief, urges that, if she cannot recover upon the policy, she 
is entitled to judgment for that sum of money, which contention is 
met in the defendant’s brief by the statement that the money belongs 
to the estate of the husband, and the plaintiff cannot recover it, but 
if his estate is administered upon it will cheerfully pay it. Before 
action brought the company never suggested in any way that it was 
retaining the check for the benefit of the sender, or that there was 
any doubt or qualification as to its right to use the proceeds. The hus- 
band never undertook to loan money to the insurance company, or to 
place his money with it for safe-keeping; he did undertake to pay the 
premium which was in default, and the company, knowing his inten- 
tion, accepted it and used the proceeds as its own. 

A party seeking to enforce a forfeiture, or to require the strict per- 
formance of a contract by another, should adopt strict practice, and 
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leave no doubt as to its position. If the receipt and use of the check 
is reasonably capable of two different constructions, and if the exact 
meaning of the defendant’s letter is not clear, the court may well con- 
strue its acts most favorably to the assured. The defendant cannot 
complain, while asking strict practice, and its uncertain acts should 
be construed unfavorably to it. 

There had been no loss upon the policy) The company might have 
deemed it good business to treat the money as a payment of the pre- 
mium for the previous year, and to reinstate the policy for the 1916 
default upon receiving a health certificate. That, under all the circum- 
stances, is not an unreasonable construction of its letter and acts. If 
that was its intention, its mistake was in overlooking the provisions 
of section 92 of the Insurance Law (Consol. Laws, c. 28), which pro- 
vides that no forfeiture shall take place within one year after de- 
fault, in the absence of the required notice, and concededly no notice 
was given with reference to the 1916 premium. If the check is treated 
as a payment of the 1915 premium, the company was in error in as- 
suming that it had the right to demand a health certificate within the 
days of grace, at least. If the company received the money as a_ pay- 
ment of the 1915 premium, it created a new situtation, by which the 
only existing default was with reference to the 1916 premium, and, in 
the absence of the notice required, that default was not available to it. 
Quite probably defendant did not mean to revive the policy for the 
year 1916, but its secret intentions are not controlling. 

We are not particulary interested in the exact motive which prompt- 
ed the defendant to take and use the check; we are only interested in 
determining what was the legal effect of its action, and whether its 
action now permits it to claim that the 1915 premium was not paid. 
As matter of fact and of law, I think we should hold that the company 
received the check in payment of the balance due upon the 1915 premi- 
um, and that, at the time the check was received and used, the days of 
grace for the payment of the 1916 premium had not expired, and that 
the company, by not serving the notice, is not in a position to claim 
that the policy is without force. 

The judgment should therefore be reversed, upon the law and the 
facts, and a new trial granted, with costs to the appellant to abide 
the event. The court disapproves of the fifth, eleventh, and twelfth 
findings of fact. All concur. 


ore ---- 


SUPREME COURT OF SOUTH CAROLINA. 


Mac KENDREE ect At. 
Uv. 


SOUTHERN STATES LIFE INS. CO. OF ALABAMA. (No. 10218.)* 


1. INSURANCE—SUICIDE—PRESUMPTIONS. 
There is a presumption of fact that a man will not take his own life. 
(For other cases, see Insurance, Dec. Dig. § 646 


*Decision rendered, July 14, 1919. 99 S. Rep. 806. 
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2. INSURANCE—SUICIDE—BURDEN OF PROOF. 

In an action on a life insurance policy, it is not incumbent on the 
insurer to prove beyond a reasonable doubt that insured committed sui- 
cide; a preponderance of the testimony being sufficient. 


(For other cases, see Insurance, Dec. Dig. § 665[1} ) 


3. INSURANCE—LIFE INSURANCE—CONTESTS. 

Where a life insurance policy provided in bold-faced type that it 
would “be incontestable from date of issue,” insurer could not set up 
a plea of fraud in an action on the policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INSURANCE—CONSTRCTION OF POLICY. 

Where insurer writes a policy of life insurance, it should be read 
most strongly against it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Common Pleas Circuit Court of Spartanburg County; 
T. S. Sease, Judge 

Action by Elizabeth S. MacKendree and others against the Southern 
States Life Insurance Company of Alabama. Judgment for defendant, 
and plaintiffs appeal. Reversed, and new trial ordered. 


Plaintiffs’ citations, referred to in the opinion, on question of con- 
testability of life insurance policies for fraud: Insurance Co. v. Arnold, 
97 S.C. 421, 81 S. E. 964, Ann. Cas. 1916C, 706; Reagan v. Union Mut. 
Life Ins. Co., 189 Mass. 555, 76 N E. 217,2 L. R. A. (N. S.) 821, 109 Am. 
St. Rep. 659, 4 Ann. Cas. 362; Great Western Life Ins. Co. v. Snavely, 
206 Fed. 20, 124 C. C. A. 154, 46 L. R. A. (N. S.) 1056; Clement v New 
York Life Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. R. As 247, 70 Am. 
St. Rep. 650; Massachusetts Benefit Life Ass’n v. Robinson, 104 Ga. 256, 
30 S. E. 918, 42 L. R. A. 261. See Huestess v. Insurance Co., 88 S. C. 
35, 70 S. E. 403; Moulor v. American Life Ins. Co., 111 U. S. 335, 4 Sup. 
Ct. 466, 28 L. Ed. 450; Owen v Insurance Co., 84 S. C. 254, 66 S. E. 
290, 137 Am. St. Rep. 845; Beard v. Insurance Co., 104 S. C. 45, 88 S. 
E. 285. 

Defendant’s citations: New York Life Ins. Co. v. Fetcher, 117 U. 
S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934; Insurance Co. v. Arnold, 97 S. G 
418, 81 S. E. 964, Ann. Cas. 1916C, 706; Reagan v. Union Mut. Life Ins. 
Co., 189 Mass 555, 76 N. E. 217, 2 L. R. A. (N. S.) 821, 109 Am. St. 
Rep. 659, 4 Ann. Cas. 362; Wheelton v. Hardisty, 8 El. & Bl. 232-283; 
Massachusetts Ben. J.ife Ass’n v. Robinson, 104 Ga. 256, 30 S. E. 918, 
42 L. R. A. 261; Northwestern Ins. Co v. Montgomery, 116 Ga.'799, 43 
S. E. 79; Welch v. Union Cent. Life Ins. Co., 108 Iowa, 224, 78 N. W. 
853, 50 L. R. A. 774: New York Life Ins. Co v. Weaver’s Adm’r, 114 
Ky. 295, 70 S. W. 628; Gambrill v. Insurance Co., 83 S. C. 236, 65. S. 
E. 231; Drakeford v. Knights of Damon, 61 S. C. 342, 39 S E. 523; 
7Etna Life Ins. Co. v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 
356; Security Mutual Life Ins. Co. v. Webb, 106 Fed 808, 45 C. C. A. 
648, 55 L. R. A. 122; New York Life Ins. Co. v. Fletcher, supra; Gardner 
v. North State Mutual Life Ins. Co., 163 N. C. 367, 79 S. E. 806, 48 L 
R. A. (N. S.) 714 Ann. Cas. 1915B, 652; Fishblate v. New York Fidelity, 
etc., 140 N. C 589, 53 S. E. 354; Bryant v. Life Insurance Co., 147 N. C. 
181, 60 S. E. 983; Alexander v. Life Insurance Co, 150 N. C. 536, 64 
S. E. 432; Talley v. Metropolitan Life Ins. Co., 111 Va. 778, 69 S. E. 
936; Empire Life Insurance Ca v. Jones, 14 Ga. App. 647, 82 S. E. 
62; Etna Life Ins. Co. v. Conway, 11 Ga. App. 557, 75 S. E. 915; Owen 
v. Insurance Co., 84 S. C. 253, 66 S. E. 290, 137 Am. St. Rep. 845; The 
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Sailors v Woelfle, 118 Tenn. 755, 102 S. W. 1109, 12 L. R. A. (N. S.) 

881; Bankers’ Reserve Life Ins. Co. v. Omberson, 123 Minn. 285, 143 

N. W. 735, 48 L. R. A. (N. S.) 265; Insurance Co. v. Bailey, 13 Wall. 

ot ar oo 501; Cable v. Insurance Co., 191 U. S. 288, 24 Sup. Ct. 74, 
. Ed. 188. 


Bomar & Osborne and Wyche & Foster, all of Spartanburg, for ap- 
for respondent. 


Sanders & De Pass, of Spartanburg, and A. J. Orme, of Atlanta, Ga., 
pellants. 


Gacr, J. Action upon two contracts of insurance upon the life of S. 
Marshall MacKendree. The court directed a verdict for the defendant, 
upon the ground that the only reasonable conclusion to be drawn from 
the testimony was that the insured had suicided, which act by the words 
of the contract avoided the same. 

[1] 1. A careful consideration of the testimony, after two argu- 
ments, brings us to the now settled conclusion that the issue of how the 
deceased met his death ought to have been submitted to the jury. The 
presumption of fact is that a man will not take his own life. Every ac- 
tion of a man, voluntary and involuntary, tends to preserve his life. 
The testimony in this case did not so far and so surely overcome that 
presumption as to have warranted the court to take issue from the jury. 

[2] 2. It was suggested by the appellant’s counsel that it is incum- 
bent on the defendant to prove beyond a reasonable doubt that the de- 
ceased killed himself. So much is not correct; like any other fact in the 
case, that fact need only to be proved by a preponderance of the testi- 
mony. See Hills v. Goodyear, 4 Lea (Tenn.) 241, 40 Am. Rep. 5. 

3. The respondent contends further to sustain the judgment: (1) That 
the deceased procured the contract to be made by his false and fraudu- 
lent answers in the application to questions directed to an inquiry into his 
former state of health; and (2) that the deceased warranted his answers 
to be true. Thereto the plaintiff replies that a certain clause in the con- 
tract forecloses a consideration of those issues. The following is the 
clause referred to: 

“The policy shall be incontestable from date of issue, except for non- 
payment of premiums, subject, however, in case of misstatement of age 
to an adjustment of the insurance at the correct age of the insured: 
Provided that, in the event of self-destruction, whether sane or insane 
within one year of such date, the company shall be liable only for the 
amount of the premium paid on the policy.” 

The five words we have italicized are printed in the policy in bold- 
faced type. 

[3] At the first argument the writer of this opinion was of the mind 
that the quoted clause did not exclude a plea of fraud But reflection has 
led to a different conclusion. Respectable authority has been cited on 
both sides of the question; and perhaps the weight of numbers is with 
the insurer. Let the citations be reported. 

It is plain that the expressed words of the contract declare that the 
policy shall “be incontestable from date of issue,” it will not be denied 
by anybody that those words are broad enough to exclude a contest for 
fraud, and those courts which deny exclusion in such a case do so as a 
matter of “public policy.” That is a wide domain of shifting sands. If such 
a policy demands the paramount protection of the insurer, then the clause 
ought not to prohibit the defense. But, if such a policy demands as well 
the protection of the insured, then the clause ought to have a wider im- 
port than the insurer concedes to it. 

[4] Thereabout the following reflections are pertinent. The insurer 
writes the policy, and it should be read most strongly against the writer; 
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policies are usually periphrastic and sometimes ambiguous; the insured 
must take that tendered or none; propaganda has constituted life insur- 
ance to be almost one of the necessities of life; neither the insured nor the 
selling agent of the insurer are, as a rule, experts in the use of or in the 
interpretation of language; the ordinary man who buys a policy would 
judge the clause in issue to mean that which the plain words of it imply, 
and especially is that true when those words, in the instant case, are 
printed in bold type; the insurer has unmeasured time before a con- 
tract is made to investigate the facts, and to that end the insured is called 
in the answers to the application to testify against himself; there is 
no reason why the truth may not be ascertained before as well as after the 
contract is made; clauses like the instant one are calculated to lure men 
into taking insurance who would not otherwise do so; differences about 
the health of the insured affect the very prerequisites of the contract, and 
are really the only facts to be settled before the contract is made; fraud 
resides in the intent of a party, and the inquiry about it ought not to be 
deferred until such time as he who had the intent is dead, and he who 
reasonably understood that such an inquiry could only be made in his 
lifetime; the insurer, by practice and experience, always and for its 
protection anticipates deception by the insured, and sets to work by ex- 
haustive and ex parte methods to discover it; at the close of the inquiry 
the insurer has stipulated that there shall be no further contest about 
that matter, and the insured has gone to his death in that belief. 

Upon consideration of these matters there is no clear warrant for a 
court to affirm on which side of the case the largest and best public pol 
icies lie. The insurer inserted the clause in the contract; if its allow- 
ance by the courts shall promote concealment on the part of these who 
seek insurance, its disallowance by the court may promote the deception 
of these seeking insurance, and suggest to the insurer a fabrication of de- 
fenses to avoid its contracts. In such a contest we shall take no part, 
but leave the parties to the words of the instrument. Our former deci- 
sion of Insurance Co. v. Arnold 97 S. C. 421, 81 S E. 964, Ann. Cas. 
1916C, 706, though not to the point, looks thitherward. 

The judgment of the circuit court is reversed, and a new trial is 
ordered to be had in conformity to the views herein expressed. 

Gary, C. J., and Hydrick, Fraser, and Watts, JJ., concur. 


SUPREME LODGE OF KNIGHTS OF PYTHIAS v. OVERTON. 
(8 Div. 146.)* 


(Supreme Court of Alabama.) 


INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE— 
ESTOPPEL AS TO DEFENSE. 


An insurer which issues a life policy containing an “incontestable 
clause” is estopped to set up the special defense that insured was a felon 
sentenced to death, and was killed while attempting to escape imprison- 
ment and execution, a ground of contest of liability not specified in the 
contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


*Decision rendered, April 17, 1919. Rehearing Denied May 22, 1919. 
82 S. Rep. 443. 
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Appeal from Circuit Court, Madison County; Robert C. Brickell, 
Judge. 
Action by Sallie N. Overton aganist the Supreme Lodge of the 


Knights of Pythias. From judgment for plaintiff, defendant appeals. 
Affirmed. 


R. E. Smith, of Huntsville, for appellant. 
Cooper & Cooper, of Huntsville, for appellee. 


Se 


WILKINSON v. INTER-SOUTHERN LIFE INS. CO. (No. 1076)* 
(Supreme Court of Georgia.) 


INSURANCE—LIFE INSURANCE—AGENTS—COMMISSIONS. 


The amendments set forth a cause of action for renewal commissions 
earned, due, and unpaid at the time of the filing of the suit, and the court 
erred in dismissing it upon general demurrer. 


(For other cases, see Insuranc, Dec. Dig. § 84[6].) 


Frror from Superior Court, Fulton County; J. Ti Pendleton, Judge. 

Action by F. L. Wilkinson against the Inter-Southern Life Insur- 
ance Company. There was a judgment sustaining general demurrer to 
the amendment to the petition, and plaintiff brings error. Reversed. 


Little, Powell, Smith & Goldstein, of Atlanta, for plaintiff in error. 
Tye, Peeples & Tye, of Atlanta, for defendant in error.’ 





*Decision rendered, July 17, 1919. 99 S. E. Rep. 856.. Syllabus by the 
Court. 


MALONE et at. v. STATE LIFE INS. CO. (No. 2480.)* 
(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—PREMIUMS—PAYMENT. 


Where note was given for the first annual payment on a life policy, 
held that the policy took effect and remained in force until the note be- 
came due and default was made in payment. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


2. INSURANCE—LIFE INSURANCE—PREMIUMS—PAYMENT. 


It is competent for a life policy to provide that nonpayment of a pre- 
mium note shall render the policy void, or suspend it during default, and 
that there shall be no liability for loss occurring after default before the 
policy is reinstated by payment. 


(For other cases, see Insurance, Dec Dig. § 349[3].) 
*Decision rendered, June 19, 1919. 213 S. W. Rep. 877. 
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3. INSURANCE—LIFE INSURANCE—POLICY—PAYMENT. 


Where an insurance agent took a note for the first annual premium, 
a part payment on the note which was no more than the amount of the 
premium already earned was not a waiver of the insurer’s right to assert 
that the policy had been forfeited for nonpayment of the premium note. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 


4. INSURANCE—LIFE INSURANCE—CONTRACTS—PAYMENT. 


Where an insurance agent who accepted a note for the first annual 
premium made settlement with the company for the amount in excess 
of that which he was entitled to retain as commission, feid that, though 
the insured defaulted, paying only a portion of the amount due on the 
note, the policy became and remained in force during the first year, so 
that recovery could be: had on insured’s death within that period. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


5. INSURANCE—“MILITARY SERVICE.” 


Under a life policy providing that if within five years from its date 
the insured shall engage in any military or naval service the liability of 
the company shall be limited to the return of the premiums paid, etc., an 
insured must be deemed to have entered military service when he ‘has 
passed the required examination, taken oath, been enrolled, and has sub- 
mitted himself to the order of the military authorites. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


6 INSURANCE—MILIJTARY SERVICE. 


Where a life policy provided that if insured shall engage in military 
or naval service in time of war the liability of the company in event of 
death while so engaged, or within six months thereafter, as a result of 
such service, shall be limited to the return of the premiums, it devolves 
on the company, in event of the death of insured while in military service, 
to prove that his death occurred while so engaged and that death resulted 
from or was caused by such service. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


7. INSURANCE—LIFE INSURANCE — DEFENSES — “LINE OF 
DUTY.” 


In an action on a life policy, mere proof that insured while in mili- 
tary service was killed by accidental gunshot wound at the hands of a 
fellow soldier, and that he died in line of duty, which means that he 
was not violating any military law, is insufficient to show that insured 
met his death as the result of military service, and so to defeat recovery 
under the provisions of the policy excepting such risk. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


(For other definitions, see-Words and Phrases, First and Second 
Series, Line of Duty.) 


j Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
udge. 
Action by George Malone and another against the State Life Insur- 


sn Company. From a judgment for plaintiffs, defendant appeals. Af- 
rme1, 


N. C. Hawkins, of Caruthersville, for appellant. 
Ward & Reeves, of Caruthersville, for respondents 
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GRAVES et at. v. METROPOLITAN LIFE INS. CO. (No. 19442.)* 


(Supreme Court of Missouri, in Banc.) 


2. INSURANCE—EXTENDED INSURANCE—NOTICE OF CLAIM 

AND PROOF OF DEATH. 

In action on life insurance policy, where plaintiff’s right to recovery 
is based upon Rev. St. 1909, §§ 6946, 6948, as to extended insurance, fail- 
ure to give notice of claim and make proof of death within the 90 days 
required by section 6948 bars recovery, in the absence of waiver of such 
requirement or other matter of avoidance. 


(Vor other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from St. Louis Circuit Court; William T. Jones, Judge. 

Action by Emery Graves- and another against the Metropolitan Life 
Insurance Company. From a judgment for defendant, plaintiffs appeal. 
Affirmed. 

For opinion in St. Louis Court of Appeals, see 179 S. W. 947. 


James J. O’Donohue, of St. Louis, for appellants. 

Nathan Frank and Louis B. Sher, both of St Louis, for respondent. 
“*Decision rendered, June 25, 1919. Rehearing Denied July 7, 1919. 213 
S. W. Rep. 846. 


BARBER v. HARTFORD LIFE INS. CO. (No. 21314.)* 


(Supreme Court of Missouri, Division No. 1.) 


3. INSURANCE—LIFE INSURANCE—UNLAWFUL CHARGE IN 
ASSESSMENT-—-NOTICE AND PRESUMPTION—‘PREMIUM” 
—“‘ASSESSMENT.” 

The words “premium” and “assessment,” as used in life insurance 
contracts, have well-settled meanings (Rev. St. 1909, §§ 6963, 6950), and 
where it was not revealed to insured, by notice of assessment or other- 
wise, it cannot be assumed that he was advised by the law (section 7099) 
of a charge of 2 per cent. tax unlawfully included in the assessment, or 
that he knew of such fact, which was not disclosed by the data in his 
possession. 

(For other cases, see Insurance, Dec. Dig. § 193[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Assessment; Premium.) 


4. INSURANCE—LIFE INSURANCE—ASSESSMENT—VALIDITY 
—INCLUSION OF TAX ON INSURER—FORFEITURE OF IN- 
SURANCE. 

An assessment including the 2 per cent. tax to be paid by insurer to 


*Decision rendered, June 2, 1919. Motions for Rehearing, to Transfer 
to Court in Banc, and to Modify Judgment of the Supreme Court Over- 
ruled July 9, 1919. 214 S. W. Rep. 207. 
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the state under Rev. St. 1909, § 7099, was void, and its nonpayment con- 
stituted no ground for forfeiture of the insurance. 


(For other cases, see Insurance, Dec. Dig. § 193[2].) 


5 INSURANCE--LIFE INSURANCE—ASSESSMENTS—NONPAY- 
MENT—FORFEITURE. 


Where, in an action on a life insurance certificate issued on the 
assessment plan, defendant claimed that the certificate had been for- 
feited for nonpayment of an assessment, but it appeared that the assess- 
ment, was illegal, in that defendant had added thereto the amount of a 
tax, which was not assessable against a policy issued on the assessment 
plan, a defense that defendant was doing assessment business without 
special license therefor, and merely as an old line joint-stock company, 
was without merit. 


(For other cases, see Insurance, Dec. Dig. § 193[2].) 


6. INSURANCE—LIFE INSURANCE—FORFEITURE OF POLICY. 


In an action upon a life insurance certificate, defended on the ground 
of insured’s nonpayment of an assessment, void as including a certain tax, 
held that, while equities are not available, there is no equity in the de- 
fendant to call for mitigation of the legal rules, although the tax amounted 
to only 15 cents, since equity abhors a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Circuit Court, Johnson County; C. A. Valvird, Special 
Judge. 

Action by Rosa Barber against the Hartford Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


See, also, 269 Mo. 21, 187 S. W. 867. 


Jones, Hocker, Sullivan & Angert, Geo. F. Haid, and James C. Jones, 
Jr., all of St. Louis, for appellant. 

Robert Kelley, of St. Louis, M D. Aber and Nick M. Bradley, both 
of Warrensburg, and Charles E. Morrow, of St. Louis, for respondent. 


BUSH v. KANSAS CITY LIFE INS. CO. et at. (No. 19501.)* 


(Supreme Court of Missouri, Division No. 1.) 


2. INSURANCE—LIFE POLICY FOR BENEFIT OF CREDITOR. 


Where insured procured a life policy payable to his creditor as his 
financial interest might appear, and, though the creditor had already taken 
out a policy on insured’s life, induced the creditor to pay premium on the 
policy, held, that as the policy taken out by the creditor would not be 
sufficient security, the payment of premiums as well as the interest on 
the debt constantly increasing the amount of the indebtedness, the credi- 
tor acquired a vested interest in the policy procured by insured, of which 
insured could not, by directing a change of beneficiary, deprive him; and 
hence on death of insured, though he had changed the policy so as to 


*Decision rendered, June 2, 1919. Motion for Rehearing Denied July 
9, 1919. 214 S. W. Rep. 175. 
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make his wife beneficiary, the creditor is entitled to recover in so far as 
the proceeds of the first policy did not discharge the indebtedness. 


(For other cases, see Insurance, Dec. Dig. § 591.) 


4. INSURANCE—LIFE POLICY FOR BENEFIT OF CREDITOR. 

Where a life policy stated that it was for the benefit of a creditor of 
the insured as his financial interest might appear, it was unnecessary that 
the creditor have possession of the policy in order to preserve his rights; 
and whatever change the insured might attempt to make in respect to the 
beneficiary was subject to the financial interest of the creditor as it might 
appear. 

(For other cases, see Insurance, Dec. Dig. § 591.) 


Appeal from Circuit Court, Jackson County; Harris Bobinson, Judge. 

Action by Samuel D. Bush against the Kansas City Life Insurance 
Company, which filed its application to compel various claimants to the 
proceeds of a policy to interplead, whereupon Frances Baker Olds and 
others and Samuel D. Bush*filed their several interpleas. From a judg- 
ment for plaintiff, Bush, Frances Baker Olds and other interpleaders ap- 
peal. Reversed and remanded, with directions. 


A. H. Kirby, of Ft. Worth, Tex., and J. G. Hutchinson and Wm. T. 
Jamison, both of Kansas City, for appellants. 

Rozzellee, Vineyard, Thacher & Boys and James K Houghton, all of 
Kansas City (J. D. Williamson, of Waco, Tex., of counsel), for re- 
spondent. 


MISSOURI STATE LIFE INS. CO. v. SALISBURY. (No. 19487.)* 


(Supreme Court of Missouri, Division No. 2.) 


1. INSURANCE—LIFE INSURANCE—ACCEPTANCE OF POLICY. 

Policy on life of defendant's wife tendered by plaintiff insurance 
company which had been competing with others to write policies on the 
lives both of defendant and his wife, held not accepted unconditionally 
during the good health of the wife, as required by the application, re- 
ferred to in the policy; the company never having understood it was ac- 
cepted or acceptable except on a condition prescribed by defendant which 
could not be met. 

(For other cases, see Insurance, Dec. Dig § 136[3].) 


2. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUM 

—RECITAL OF POLICY. 

Where the application for life insurance of defendant's wife was re- 
ferred to in the policy, and required payment of the first premium dur- 
ing the applicant’s good health, but such first premium was not paid or 
tendered while the wife was in good health, the policy, previously de 
livered, did not become effctive, despite its statement of consideration as 
a payment of premium “in advance.” 

(For other cases, see Insurance, Dec. Dig. §§ 137[2], 141[3].) 


Appeal from Circuit Court, Sullivan County; Nat M. Shelton, Judge. 


*Decision rendered, June 3, 1919. 213 S. W. Rep. 786. 
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Suit by the Missouri State Life Insurance Company against Elijah H. 
Salisbury. From judgment for defendant, plaintiff appeals. Reversed, 
and cause remanded, with directions to enter judgment for plaintiff. 


Jones, Hocker, Sullivan & Angert, and Vincent L. Boisaubin, all of 
St. Louis, for appellant. 

W. CG Irwin, of Jefferson City, J. W. Bingham, of Milan, and Hig- 
bee & Mills of Lancaster, for respondent. 


BOGUE et at. v. NEW YORK LIFE INS. CO. (No. 20239.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—RISK—DEATH WITHIN TIME FOR WHICH 
PREMIUM HAS BEEN PAID. 


Upon a contract for insurance from year to year for a specified term, 
and payable upon the death of the insured within the term, a provision 
that it shall not be payable unless such death occurs within a year for 
which the premium has been paid is binding upon the parties. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE—LIFE INSURANCE—TERM— PAYMENT OF 
PREMIUMS. 


In such policy, the agreement that such payment by the insurer shall 
be “less any indebtedness hereon to the company and any unpaid portion 
of the premium for the then current policy year” is not inconsistent with 
the further condition that “the payment of a premium or installment 
thereof shall not maintain the policy in force beyond the date when the 
next premium or installment thereof is payable.” 


(For other cases, see Insurance, Dec. Dig. § 173.) 


3. INSURANCE—LIFE INSURANCE — MODIFICATION — CON- 
SIDERATION. 


A provision in a contract of insurance “that the policy after it takes 
effect as aforesaid shall constitute the entire contract between the par- 
ties” will not prevent a subsequent agreement upon sufficient considera- 
tion modifying the terms of the contract; and in such case, if the time 
of paying the final installment of the annual premium is afterwards ex- 
tended to a certain day by agreement, and such payment is not made as 
agreed, the policy lapses. 

(For other cases, see Insurance, Dec. Dig. §§ 144[1], 349[2].) 


Dean, J., dissenting. 


Appeal from District Court, Douglas County; Troup, Judge. 

Action by George Richardson Bogue, a minor, and others by their 
guardian, Charles W. Sherwood, against the New York Life Insurance 
Company. Judgment for defendant dismissing the action, and plaintiffs 
appeal. Affirmed. : 

*Decision rendered, June 23, 1919. 173 N. W. Rep. 591. Syllabus by 
the Court. 
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Brown, Baxter & Van Dusen, of Omaha, for appellants. 
Switzler, Goss & Switzler, of Omaha, and James H. McIntosh, of 
New York City, for appellee. 


ANTRIM v. TELEGRAPHERS’ BENEV. ASS’N. (No. 23.)* 
(Court of Errors and Appeals of New Jersey.) 


1. INSURANCE--FRATERNAL ASSOCIATION—FORFEITURE — 

NOTICE. 

The by-laws of defendant association required notice of 30 days to a 
member, of an assessment, and provided that for failure to pay the same 
within the 30 days a forfeiture would result. He’d, upon a claim for the 
amount due upon a death certificate, where a forfeiture by reason of the 
nonpayment of the assessment, within the 30 days, that, in the absence 
of a prescribed method of service in the constitution or by-laws, the no- 
tice must be actually or personally served upon the member, as a condi- 
tion precedent to the forfeiture of his personal and property rights. 

(For other cases, see Insurance, Dec. Dig. § 751[2].) 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—FORFEITURE—BURDEN OF PROOF. 
Forfeiture is not a favored policy of the law, and one insisting upon 

its application in a given case must show strict compliance with all the 

necessary conditions precedent upon which the exaction is based. 


(For other cases, see Insurance, Dec. Dig. § 744.) 


Appeal from Supreme Court. 

Action by Helen E. Antrim against the Telegraphers’ Benevolent 
Association, etc. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


W. Holt Apgar, of Trenton, for appellant. 
Ott & Carr, of Camden, for respondent. 


*Decision rendered, June 20, 1919. 107 Atl. Rep. 458. Syllabus by the 
Court 
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McAULIFFE v. METROPOLITAN LIFE INS. CO. (No. 86.)* 
(Court of Errors and Appeals of New Jersey.) 


INSURANCE—ACTION ON LIFE POLICY—HEALTH OF IN- 

SURED—QUESTION FOR JURY. 

In an action on a life insurance policy, testimony of the widow of de- 
ceased that her husband “was not sick” before date of the policy, “never 
had any trouble for five years, as far as she knew, except to get a cold,” 
held insufficient to raise a jury question in contradiction to’ testimony 
of the attending physician that he had at such time treated deceased. for 
chronic bronchitis and that he was afflicted by that disease. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


White, J., dissenting. 


Appeal from Supreme Court. 

Action by Mary McAuliffe, administratrix of Patrick McAuliffe, de- 
ceased, against the Metropolitan Life Insurance Company. Judgment 
in district court for plaintiff, and from a judgment of affirmance by the 
Supreme Court, defendant appeals. Judgments reversed, that a venire 
de novo issue 


Randolph Perkins, of Jersey City, for appellant. 
Thomas R. Armstrong, of Jersey City, for respondent. 


*Decision rendered, June 20, 1919. 107 Atl. Rep. 258. Syllabus by the 
Court. 


CALLAHAN v. SWITCHMEN’S UNION OF NORTH AMERICA 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


1. INSURANCE—LIFE INSURANCE—CONTRACT. 


Under ordinary life insurance contract, policy itself and documents 
therein referred to constitute entire agreement between assured and in- 
surance company. 


(For other cases, see Insurance, Dec. Dig. § 151[1]. 


2. INSURANCE—FRATERNAL INSURANCE—CONTRACT. 


Fraternal benefit society certificate, application, and charter and by- 
laws of society, taken together, constitute contract between society and 
member. 


(For other cases, see Insurance, Dec. Dig. §§ 715, 716, 718.) 


3. INSURANCE—FRATERNAL INSURANCE—BENEFICIARY 
CHARTER. 
In view of Insurance Law, § 231, subd. 2, and section 234, subd. 
nomination, as beneficiary, of person not included in class named i 


*Decision rendered, July 1, 1919. 177 N. Y. Supp. 351. 
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charter, enumerating classes from whom beneficiary may be drawn, is 
a nullity, and person so named cannot recover under certificate. 


(For other cases, see Insurance, Dec. Dig. § 770 


5. INSURANCE—FRATERNAL INSURANCE—DESIGNATION OF 
BENEFICIARY—WAIVER. 


Fraternal society, having charter prohibiting designation of half- 
sister as beneficiary, did not, by issuing certificate and accepting dues 
and assessments, waive defense that nomination of half-sister was nulli- 
ty, where society at time of issuance of certificate and acceptance of 
dues, did not know that person designated was half-sister. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


6. INSURANCE—FRATERNAL INSURANCE—BENEFICIARY— 

WAIVER ; 

Where society issued certificate and accepted dues and assessments 
knowing that half-sister was named as beneficiary, in violation of socie- 
ty’s charter, it cannot defeat recovery under certificate by such benefi- 
ciary, having abandoned right to have beneficiary named from class of 
persons provided for in its constitution and by-laws. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


7. INSURANCE—FRATERNAL BENEFIT INSURANCE—DESIG- 

NATION OF BENEFICIARY. 

Fraternal society did not, by issuing certificate and accepting dues 
and assessments, estop itself from pleading defense that beneficiary was 
half-sister of member, in violation of its charter, where it had no knowl- 
edge thereof at time it issued certificate and accepted dues and assess- 
ments. 


(For other cases, see Insurence, Dec. Dig. § 777.) 


Appeal from Trial Term, Erie County. - 

Action by Anna Callahan against the Switchmen’s Union of North 
America. Judgment of dismissal at close of plaintiff’s evidence, and 
plaintiff appeals. Affirmed. 


Argued before Kruse, P. J., and Foote, Lambert, De Angelis, and 
Hubbs, JJ. : 


Gibbons & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of coun- 
sel), for appellant. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo (Lyman M Bass, of 
Buffalo, of counsel), for respondent. 


BIANCO v. LENTINO.* 
(Supreme Court of New York, Appellate Term, First Department.) 


INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTION 
FOR DEATH BENEFIT—BURDEN OF PROOF. 


In action for death benefit, plaintiff, by proof that deceased had be- 
*Decision rendered, June 27, 1919. 177 N. Y. Supp. 244. 
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come a member of the benefit association, established prima facie his 
standing as member, without proof of payment of assessment and com- 
pliance with by-law requirements, the burden of proving forfeiture of 
right to benefit being upon association 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Municipal Court, Borough of Manhattan, Sixth Dis- 
trict. 

Action by Rafaéla Bianco against Rosario Lentino, as president, 
etc. From a judgment for defendant, and from an order denying a 
motion for new trial, plaintiff appeals. Reversed, and new trial or- 
dered. 


Argued June term, 1919, before Guy, Bijur, and Mullan, JJ. 


Ira M. Greene, of Brooklyn, for appellant. : 
Miele, Castellano & Brancato, of New York City (Peter J. Bran- 
cato, of New York City, of counsel), for respondent. 


MODERN WOODMEN OF AMERICA v. MYERS. (No. 16057.)* 
(No. 16057.)* 


(Supreme Court of Ohio.) 


1. INSURANCE—FRATERNAL BENEFICIARY SOCIETY—LIA- 
BILITY—LAWS OF FOREIGN STATE. 


When a resident of a foreign state becomes a member of a fraternal 
and benficiary society organized under the laws of such state, and there 
enters into a contract of insurance, with a requirement for performance 
there in conformity with the society’s constitution and by-laws adopted 
under sanction of the laws of the state, in determining the rights and 
obligation of the society and its members, recourse should be had to 
the significance and effect of its by-laws as construed by the courts 
of such state. 


(For other cases, see Insurance Dec. Dig. § 712.) 


2. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—DE- 
FENSE TO ACTION--FOREIGN LAW. 


The by-laws of such society contained a clause that “no change in 
the designation of beneficiary or beneficiaries shall be effective until the 
old certficate shall have been delivered to the head clerk and a new 
certificate issued during the lifetime of the member,” and that any at- 
tempt by a member to change beneficiaries otherwise than by a strict com- 
pliance with the provisions of the by-laws relating to change of bene- 
ficiaries, should “be absolutely null and void.” An answer, alleging in 
substance that courts of such foreign state (in this case, Illinois), con- 
struing such by-laws, have held that such attempted change of benefici- 
aries as therein disclgsed is ineffective unless a new certificate has been 
issued during the lifetime of the member, states a good defense. 


(For other cases, see Insurance, Dec. Dig. 784[4].) 


*Decision rendered, December 17, 1918. 124 N. E. Rep. 48. Syllabus 
by the Court 


Vol. LIV—28. 
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Error to Court of Appeals, Hancock County. 

Action by Van R. Myers against the Modern Woodmen of America. 
Demurrer to fourth affirmative defense sustained, and judgment for plain- 
tiff and from a judgment of the Court of Appeals affirming the judgment, 
defendant brings error. Judgments reversed, and case remanded to court 
of common pleas, with directions to overrule the demurrer to the fourth 
affirmative defense. 


Truman Plantz, of Warsaw, Ill., Geo. G. Perrin, of Rock Island, IIl., 
and Vorys, Sater, Seymour & Pease, of Columbus, for plaintiff in error. 

Jacob Line, of Mt. Blanchard, and C. B. Dwiggins, of Findlay, for 
defendant in error. 


EDWARDS v. HERALDS OF LIBERTY.* 


(Supreme Court of Pennsylvania.) 


5. INSURANCE—AGENCY—CONTRACT—VALIDITY. 


Where agent for a fraternal benefit association had general control 
of field work and disposition of territory, its overwriting contract with 
plaintiff to induce his purchase of it stock, imposing a charge of 10 per 
cent. on dues and payments to association in a certain territory, was 
so much out of its regular course of business as to put plaintiff on 
guard and to charge him with notice of any want of authority to make 
such contract which an inquiry of association would have disclosed. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Court of Common Pleas Philadelphia County. 

Assumpsit by Harold R. Edwards against the Heralds of Liberty 
to recover commissions on insurance written by defendant. From a 
judgment discharging a motion to take off a nonsuit, plaintiff appeals. 
Affirmed. 


George M. Henry and James Monaghan, both of Philadelphia, for 
appellant. 
George J. Edwards, Jr., of Philadelphia, for appellee 


*Decision rendered, Feb. ‘7, 1919. 107 Atl. Rep. 324. Syllabus by 
the Court. * 


BERRY v. NATIONAL COUNCIL OF KNIGHTS AND LADIES OF 
SECURITY. (15158.)* 


(Supreme Court of Washington.) 


2. INSURANCE—FRATERNAL BENEFIT RULE—WAIVER. 
A fraternal benefit company’s constitution and by-laws, providing 


*Decision rendered, July 9, 1919. 182 Pac. Rep. 562. 
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that delinquent members could be reinstated only when in good health, 
etc., was not waived by previous reinstatements of deceased while in 
good health, nor by acceptance of arrearage payments, made while de- 
ceased was suffering from illness, which terminated fatally, where com- 
pany did not know of his sickness, and returned premiums within a 
reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 763. 


Department 1. 

- Appeal from Superior Couurt, Pierce County; W. O. Chapman, 
Judge. 

Action by Grace M. Berry against the National Council of the 
Knights and Ladies of Security. Judgment for plaintiff, and defendant 
appeals. Reversed, with directions to dismiss the action. 


Thomas H Bain, of Seattle, for appellant. 
T. W. Hammond, of Tacoma, for respondent. 


‘ 
4 
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FIRE, TORNADO, ETC. 


CIRCUIT COURT OF APPEALS OF THE UNITED STATES. 


S1xtH CIRcultT. 


HANSON 
v. 


ROYAL INS. CO. (No. 3131.)* 


1. INSURANCE—FIRE INSURANCE—POLICY — CONSTRUCTION 

—“EXPIRATION.” 

Where fire policy provided that if at the expiration of the policy, or if 
it should be canceled by the assured, the average time cotton under lia- 
bility has been at risk shall exceed two days, the assured should pay an 
additional premium, and the insurer treated the policy at an end because 
the receiver was appointed for the assured, the insurer’s claim to the addi- 
tional premium can be sustained only on the ground that the receivership 
was equivalent to a cancellation of the policy by the assured; the term 
“expiration” in such a contract meaning expiration by lapse of time. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Expiration.) 


2. INSURANCE—FIRE POLICY—AMBIGUITY. 

Where, under a fire policy, it was questionable whether the insurer 
was entitled to the additional premium claimed, the provisions creating an 
ambiguity, insurer has the burden of explaining the same. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE— FIRE POLICY — ADDITIONAL PREMIUM — 

“CANCELLATION.” 

Where a fire policy provided that it should be void if any change other 
than by death of assured should take place in the interest, title, or posses- 
sion of the subject of the insurance, and on a receiver being appointed for 
the assured the insurer declared the policy void, held, that such termina- 
tion of the policy did not amount to a cancellation of the policy by the 
assured, so as to entitle the insurer to certain additional premiums. 


(For other cases, see Insurance, Dea Dig. § 232.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Cancellation. ) 


Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

The claim of the Royal Insurance Company was allowed in receiv- 
ership proceedings against the Gulf Compress Company, and C. C. Han- 
son, the receiver, appeals. Orders reversed, and cause remanded with di- 
rections. 


D. H. Bynum, of Indianapolis, Ind., for appellant. 
Edward B. Klewer, of Memphis, Tenn., for appellee. 


*Decision rendered, December 3, 1919. 257 Fed. Rep. 715. 





Fire. ] Hanson v. Royal Ins. Co. 


Before Warrington, Knappen, and Denison, Circuit Judges. 


KNapPEN, C. J. The case, shortly stated is this: On September 
1, 1907, the insurance company, by a series of policies, insured 
the compress company, during one year from that date, on account of its 
liability to carriers for loss or damage by fire upon cotton in -bales at cer- 
tain locations stated in the respective policies The initial premiums were 
payable monthly at the rate of 1% cents for each bale passing through the 
compress, as shown by certain monthly statements required from the com- 
press company. On May 30, 1908, while the policies were still in force, 
the compress company’s property passed into the possession of a receiver 
appointed by the court below in a creditor’s suit. Each policy contained 
an agreement that, “unless otherwise provided by agreement indorsed 
hereon or added thereto,” it “shall be void if * * * any change, other 
than by the death of an insured take place in the interest, title, or posses- 
sion of the subject of insurance (except change of occupants without in- 
crease of hazard), whether by legal process or judgment or by voluntary 
act of the insured, or otherwise, or if this policy be assigned before a loss.” 

[1] On June 8, 1908, the insurance company gave notice to the car 
riers that— 

“The Gulf Compress Company having been placed in the hands of a 
receiver, the policies * * * are null and void from and after the ap- 
pointment of the receiver, and such action itself avoided the policies.” 

The premium agreement provided that— 

“Tf at the expiration of the policy, or if the policy be canceled by the 
assured, the average time cotton under liability has been at risk shall 
exceed two days, the assured agrees to pay to the insurancé company an 
additional premium of one-half cent per bale for each day or fraction 
thereof in excess of two days, on each bale of cotton for which the as- 
sured has been liable to the transportation lines.” 

The claim of the insurance company for this additional premium was 
allowed in the receivership proceeding. The propriety of this allowance 
is the only question here. 

The only ground on which it can even plausibly be contended that 
the insurer is entitled to the additional premium is that what was done 
amounted to a cancellation of the policy “by the assured.” That the 
receivership did not work an “expiration” of the policy within the meaning 
of that contract is clear. The term “expiration,” as ordinarily understood 
in insurance contracts, and where not otherwise defined, means expiration 
by lapse of time. The policy contains nothing varying this ordinary mean- 
ing. Indeed, in the premium agreement quoted the expiration and cancel- 
lation of the policy are treated as wholly distinct from each other. 

[2, 3] The insurer’s actual contention is that the appointment of 
a receiver, and the latter's possession and operation of the compress com- 
pany’s plant effected a “change * * * in the interest, title, of posses- 
sion of the subject of insurance,” and that such avoidance of the policy, 
occurring as it did, through no fault of the insurer, amounted to a can- 
cellation “by the assured.” But were we to assume, for the purposes of 
this opinion, that the receivership did avoid the policies, we yet would be 
unable to agree with the contention that such avoidance amounted to a 
cancellation by the assured within the meaning of the premium provision; 
that is to say, within the intention of the parties. The additional pre- 
mium is provided in either of but two contingencies—“expiration” of the 
policy or its cancellation “by the assured.” The contingency of avoidance 
by the existence or occurrence of any one of the dozen or more conditions 
which in this, as in al] modern fire insurance policies, effect avoidance, or 
the “ceasing” of the policy under another provision, are wholly omitted, 
although the natural course would have been to mention them if meant 
to be included. Such omission, in the view most favorable to the insurer, 
created an ambiguity, the burden of explaining which was on the insurer, 
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as the one who prepared and put out the contract This burden has not 
been sustained. 

The other provisions of the policy lend no support to the insurer’s 
construction of the expression “canceled by the assured.” So far as 
pertinent, they are opposed to it. The policy provides for its own can- 
cellation in but one of two ways, viz. “at the request of the assured” at 
any time or “by the company” on five days’ notice. Moreover, the re- 
turn premium provision recognizes a distinction between cancellation and 
avoidance of a policy in the words: 

“If this policy shall be canceled as herein provided, or become void 
or cease, the premium having been actually paid, the unearned portion shall 
be returned.” 

For if the three contingencies named were, in the minds of the par- 
ties, one and the same thing, there was no occasion to mention but one. 

The omission from the premium provision of the contingency of the 
policy becoming “void” for any of the numerous causes declared to pro- 
duce that effect is significant. We are constrained to the opinion that 
cancellation “by the assured” means a cancellation “at the request of the 
assured” in fact. The latter, so far from requesting cancellation, in fact 
tried to prevent it by assigning the policies to its receiver, consent to which 
was refused by the insurer, unless the receiver would guarantee payment 
of certain claimed premiums accruing before the receivership. 

So far as authority for these views may be thought necessary, Davi- 
son v. Insurance Co., 189 Pa. 132, 136, 42 Atl. 2, is more or less in point. 
The conclusion we have reached makes it unnecessary to consider the 
other defenses urged by the receiver. 

The order of the District Court is reversed, and the record remanded 
to that court, with directions to disallow the claims, so far as involved 
in this appeal 


SUPREME COURT OF KANSAS. 


ST. PAUL FIRE & MARINE INS. CO. 
v. 


BIGGER. (No. 22279. * 


1, INSURANCE—AGENT’S FAILURE TO CANCEL POLICY AS 

DIRECTED—LIABILITY. 

The rule announced in Insurance Co. v. Bigger, 102 Kan. 53, 169 Pac. 
213, syl., is followed, that—“When instructed to do so, it is the duty of 
an insurance agent to cance] a policy of insurance issued by him; and if he 
fails to cancel the policy he is liable to his principal for the damage sus- 
tained by the principal unless the agent can show some valid reason for 
his failure to follow the instructions given him.” 


(For other cases, see Insurance, Dec. Dig. § 83[2].) 


3. INSURANCE—AGENT’S FAILURE TO CANCEL POLICY—AC- 
TION FOR DAMAGES—READING POLICY. 


No material error appears to have resulted from failure to set out or 
to read the jury the policy of insurance involved herein. 


(For other cases, see Insurance, Dec. Dig. § 83[2].) 


" *Decision rendered, July 5, 1919. 182 Pac. Rep. 184. Syllabus by the 
Court. 
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Johnston, C. J., and West, J., dissenting in part 


Appeal from District Court, Wyandotte County. 

Suit by the St. Paul Fire & Marine Insurance Company against 
Thomas A. Bigger. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded, with direction to enter judgment for plaintiff for 
amount sued for. 


Fyke & Snider, of Kansas City, Mo., and McFadden & Claflin, of Kan- 
sas City, Kan.,. for appellant. 


Emerson & Smith, of Kansas City, Kan., for appellee. 


West, J. The plaintiff sued to recover damages for the failure of its 
agent to cancel an insurance policy as directed. The facts are stated in 
Tasurance Co v. Bigger, 102 Kan. 53, 169 Pac. 213. 

After the former decision, the answer was amended setting up con- 

tributory negligence and assumption of risk. The plaintiff requested an 
instruction directing a verdict in its favor which was refused, and the jury 
were charged that, if they found from the evidence that the defendant did 
not exercise reasonable care and diligence to cancel the policy after the 
plaintiff notified it to do so, it constituted negligence which would en- 
title the plaintiff to a verdict for the loss, if any, suffered by it as a di- 
rect and natural result if the policy remained uncanceled— 
“unless you further find from a preponderance of the evidence that the 
plaintiff by its officers or agents was guilty of negligence in failing to ex- 
ercise reasonable care and diligence to cancel or procure the cancellation of 
said policy after they knew, or should have known, by the exercise of rea- 
sonable care and diligence, that the defendant had failed to cancel said 
policy, and that such negligence directly contributed in causing the plain- 
tiff to suffer the loss complained of in its petition, in which event you will 
find for the defendant.” 

The defendant prevailed, and the plaintiff appeals. 

[1, 2] The petition declares on the failure to cancel as directed without 
any allegation of negligence whatever. In the former presentation, an at- 
tempt was made to introduce the element of waiver on the theory that, if 
the plaintiff failed to take the proper steps to have the policy canceled, but 
elected to allow it to continue in force and failed to exercise its right to 
cancel, it could not recover, and the court so instructed. But it was said 
in the opinion that there was no evidence on which such an instruction 
could be properly submitted. 

“The plaintiff's direction to the defendant to cancel the policy was 
positive and unambiguous. It was the defendant’s duty to obey his instruc- 
tions.” 102 Kan. 55, 169 Pac. 214. 

The doctrine of contributory negligence in the amended answer was 
sought to be interposed by alleging that, after the notification to the de 
fendant to cancel, the plaintiff knew for more than six weeks, or should 
have known, that the policy had not been canceled. 

“And during the whole period of such time the plaintiff itself, either 
directly through its chief officers or managers or through some of its 
agents other than the defendant, could have by the exercise of reasonable 
care canceled such policy before the time of the alleged fire; yet the plain- 
tiff negligently failed so to do, and such negligence on the part of the plain- 
tiff caused and directly contributed to the plaintiff’s alleged injury and 
damage.”’ 

Contributory negligence on the part of the plaintiff necessar‘ly in- 
volves negligence of the defendant. In this case no negligence is charged 
against the defendant, and the claim of contributory negligence on the part 
of the plaintiff is somewhat anomalous. 

The law was declared in the former opinion to the effect that it was 
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the duty of the defendant agent to obey the instructions of his principal 
and cancel the policy, and that his failure so to do rendered him liable, 
and is sustained by numerous authorities and still regarded by us as sound 
in principle. In addition to the authorities cited in the former opinion, 
the following may be noted: 

“So if the agent is directed by the company to cancel a policy and 
neglects to do so, and there has been a loss, he is liable to the company for 
the amount which the company has had to pay on such loss, notwithstand- 
ing contributory negligence of the company in failing to cancel the policy 
itself” 22 Cyc. 1438. 

In support of the last clause quoted, the text cites.London Assur. 
Corp. v. Russell, 1 Pa. Super. Ct. 320, One paragraph of the Syllabus of 
that opinion is as follows: 

“An agent is bound to obey the imperative order ‘of his principal, and, 
in order to make it the duty of a factor to so obey the order, it is not 
necessary that it be couched in the form of a command. One who re- 
ceives orders to cancel an insurance policy delays their execution at his 
peril.” 

Another paragraph is as follows: 

“Where an insurance company has directed its agent to cancel a pol- 
icy, it is not guilty of contributory negligence if it fails to act outside of 
said agent and cancel said policy itself. The company had a right to rely 
on its agent’s obedience to positive directions to cancel, and presume that 
they would be obeyed; the disobedience of the agent being at his peril.” 

In Kraber v. Insurance Co., 129 Pa. 8 syl. 1, 18 Atl. 491, the law was 
thus declared: 

“An agent has no legal right to sit in judgment upon the wisdom or 
expediency of the instructions of his principa], and his failure to execute 
them with reasonable promptness and fidelity will render him liable to his 
principal in damages.” 

At the close of the opinion the court said: ° 

“The fact that the company received the premium from its agent, 
after the fire, and after the fact of his failure to cancel the policy came to 
its knowledge, does not relieve him. His receipt of the premium was 
the receipt of the company. When he was directed to return the money 
and cance] the policy, he did not do it. His failure to do as he was di- 
rected is the ground of his liability, and the loss suffered by his principal 
furnishes the proper measure of damages.” 129 Pa. 14, 18 Atl. 493. 

The authorities chiefly relied upon by the defendant are: Sioux City, 
etc., R. Co. v. Walker, 49 lowa, 273; Moore v Coler, 114 App. Div. 301, 
99 N. Y. Supp. 846; Brant v. Gallup et al., 111 Ill. 487, 53 Am. Rep. 638; 
Read v. Patterson, 11 Lea (Tenn.) 430; American Centra] Ins. Co. v. 
Hagerty, 92 Hun, 26, 36 N. Y. Supp. 558. 

In the first case, the defendant, Walker, was charged with having 
negligently paid twice for certain land out of his principal’s money. 
Contributory negligence on the part of the principal was alleged. This 
does not appear to have been a case involving solely the question of obedi- 
ence to instructions, but one in which negligence and contributory neg- 
ligence were properly involved. Moore v. Coler was an action based on the 
alleged nezligence of the de"endants in 1efusing to forward certain bonds 
a» Cirected by their principal so that they could Se included in a certa‘n 
judeanent, It was held thet the Getendants were not shown to be neygli- 
gent, and that it also appeared affimatively that the pla‘ntiff was guilty of 
such contributory negligence as woui! stand in the way of a recovery. 
Brant v. Gallup was an action for damages to keep insured a certain build- 
ing which was burned. The action was not one of a principal against 
an agent, but was an action of a mortgagee against certain loan agents for 
failure to keeu the property properly insured in accordance with a con- 
tract made with them and a certain commission paid !t was alleged that 
they failed to keep the property insured as they had contracted to do, and 
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the building having burned, the plaintiff recovered. An instruction was 
given to the effect that, if the plaintiff had been informed a sutficient time 
before the fire that the property was insured, it was then his dutv to have 
additional insurance, and, after failing to do so, he could not recover. The 
court said: 

“This involves the question whether, in case of a breach of a con- 
tract for indemnity, the person indemnified, knowing of the breach of the 
agreement, may lie by and permit the loss to occur without a demand of 
perfomance of the agreement, or to take other steps to secure himself 
from the loss, by performing the acts undertaken to be performed by the 
other party, or to procure other indemnity. The substance of this in- 
struction is that the party indemnified shall take such steps. It has been 
repeatedly held that a party being damaged cannot stand by and suffer 
the injury to continue and increase without reasonable effort to prevent 
further loss.* * * This principle applies to a breach of contract, and a 
party is not entitled to compensation for injurious consequences from such 
breach, so far as he had the information, time, and opportunity necessary 
to prevent them.. 111 Ill. 496, 53 Am. Rep. 638. 

It will be seen, therefore, that this was an ordinary action for breach 
of contract, and not an action against an agent for failure to obey in- 
structions. Read v. Patterson was an action against an attorney for negli- 
gently failing to obey express instructions of his client to issue execution 
upon a judgment. It was held that under such circumstances the attorney 
would be liable for the full amount of the judgment: 

“But if the client discharges the negligent attorney, and the judgment 
could then have been collected by execution which the client negli- 
gently fails to have issued and the debtors afterwards become insolvent, 
the attorney is liable only for nominal damages; the negligence of the 
client being the proximate cause of the loss.” 11 Lea (Tenn.) 430, syl. 6. 

The Hagerty Case was an action for damages for failure to can- 
cel a policy, and it was held that, under the facts presented by the evidence, 
it was proper to submit to the jury the question whether the plaintiff had 
not waived the demand for cancellation. This case is cited in support of 
the theory that assumption of risk applies, but we do not regard that de- 
fense as applicable to this kind of case. Railway Co. v Bancord, 66 Kan. 
81, 71 Pac. 253; Railway Co. v. Lepsley, 76 Kan. 103, 90 Pac. 990; Manu- 
facturing Co. v Bloom, 76 Kan. 127, 90 Pac. 821, 11 L. R. A. (N. S.) 225, 
123 Am. St. Rep. 123. 

We do not find in the authorities relied on by the defendant, or in his 

quotations from text-writers, sufficient ground for applying to this case 
the doctrine of contributory negligence. 
*. The defendant’s position seems to be that for a number of weeks 
the company knew that the policy had not been cancelled, and that, while 
it had agents and officers who could have caused its cancellation, it suffered 
matters to run along in this condition until the fire occurred, and then 
sought to saddle on him a loss which by the merest act of authority on 
its own part could have been avoided. But when the property -was burned, 
there was nothing which the company could then have done to minimize 
or avert the loss, and the rule requiring a plaintiff to use reasonable ef- 
forts to keep the damage from a wrong already done from unduly in- 
creasing could not come into operation. The doctrine of the duty to mini- 
mize damages, while often quite broadly stated, usually applies after the 
wrong has been committed. 8 R. C. L. 442, § 14; Id., 450, § 20; Atkinson 
v. Kirkpatrick, 90 Kan. 515, 135 Pac. 579; Murrell v. Crawford, 102 Kan. 
118, 169 Pac. 561. 

Sedgwick, in discussing this doctrine, which he calls “avoidable con- 
sequences,” says: 

“The application of the doctrine of contributory negligence and that 
of avoidable consequences often produce results that closely resemble 
each other; but there is a distinction between the two. Contributory 
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negligence defeats the action itself. The rule of avoidable consequences 
can never produce this result, as it cannot be applied until a cause of 
action, which in any event will entitle the party injured to nominal dama- 
ges, has arisen. Sedgwick on Damages (9th Ed.) vol. 1, § 203. 

In section 224, the author says: 

“The duty to prevent damages, or to lessen the loss which will ulti- 
mately fall on plaintiff, cannot possibly arise until a wrong or breach of 
contract has actually been committed.” 

Being an agent of the company, and hence in a fiduciary relation, the 
defendant cannot insist that his princ’pal be held liable for depending on 
him to follow his instructions. There was no refusal on his part and noth- 
ing but mere neglect or delay to cause the company any suspicion that 
he did not intend to act as directed. Presumably, he was a profitable agent 
with whom it was not desired to sever relations and over whose head it 
was not desirable to go in a matter in which he himself had been called 
on to act. 

[3] It is urged that the petition did not state a cause of action be- 
cause no copy of the policy was attached, and because there was no aver- 
ment of right to cancel before the end of the year for which it was to 
run. It was also claimed that no sufficient proof on this point was in- 
troduced. The policy covered a period from August 24, 1913, to August 
24, 1914. The correspondence relied upon by both parties touching the 
alleged duty to cancel continued only until the fall of 1913, and, in view 
of all the evidence, there appears to be no doubt that the power to cancel 
before the expiration of the year in fact existed, and both parties have 
acted on that assumption. The point is regarded as one without sub- 
stantial merit. 

The judgment is reversed, and the cause remanded, with directions 
to enter judgment in favor of the plaintiff for the amount sued for. 

3urch, Mason, Porter, Marshall, and Dawson, JJ., concurring. 

Johnston, C. J. and West, J., concur in the reversal, but dissent from 


the order directing judgment in favor of the plaintiff. 


Seem a 


SUPREME COURT OF MISSOURI. 


In BANC 


STATE ex ret. WATERWORTH et at. 
v. 
HARTY, SurertNteENDENT oF INSURANCE DEPARTMENT, (No. 21377 )* 


1. INSURANCE--RATES—STATUTORY PROVISIONS—RE-STRIC- 

TIONS UPON RIGHT TO APPEAL. 

In a proceeding under Laws 1915, p. 313, requiring the making and 
filing with the insurance department of proposed rates and charges by 
fire insurance companies to compel the superintendent of insurance to 
approve a proposed increase in rates, a judgment of the circuit court 
setting aside the superintendent's order refusing to increase rates, is ap- 
pealable, in view of section 15 of such act, providing that certain orders 
and directions of the superintendent shall be reviewable by proper “action 


—e 


*Decision rendered, June 14, 1919. Rehearing Denied June 25, 1919. 
213 S. W. Rep. 443. 
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in the courts, for the act does not purport to interfere with existing rights 
of appeal in all actions under the general Code. 


(For other cases, see Insurance, Dec. Dig. § 11.) 


3. INSURANCE—POLICE POWER—REGULATION OF FIRE IN- 
SURANCE RATES. 


The regulation of fire insurance rates is so affected with public interest 
that it falls within the police power of the state and is purely legislative 
in character 


(For other cases, see Insurance, Dec. Dig. § 3 ) 


Appeal from Circuit Court, Cole County; John G. Slate, Judge. 

Suit by the State of Missouri, on relation of James A. Waterworth 
and another, against A. L. Harty, Superintendent of the Insurance De- 
partment. From a judgment commanding the Superintendent of Insurance 
to permit to be filed and to approve a proposed increase of fire insurance 
rates, he appeals. 

Reversed. 


See, also, 204 S. W. 500. 


Frank W. McAllister, Atty. Gen., and John T, Gose, Asst. Atty. Gen., 
for appellant. 

John S. Leahy, of St. Louis, and Charles G. Revelle, of Jefferson 
City, for respondents. 


Bair, J. This is an appeal from a judgment of the Cole county cir- 
cuit court, whereby the state superintendent of insurance is commanded 
to permit to be filed and to approve a 10 per cent. increase on all fire in- 
surance rates in force in Missouri. Relators sue in behalf of 130 in- 
surance companies in business in Missouri. 

The petition was filed in the circuit court of Cole county. It alleges, 
among other things,that—(1) relators are authorized under the act of 
1915 (Laws 1915, p. 313) to make and file with the insurance department 
of this state rates and charges to be charged by fire insurance companies 
doing business in Missouri; (2) March 27, 1918, they filed with the super- 
intendent a schedule of rates “by which they proposed to increase for the 
companies represented by them all fire insurance rates in the state of Mis- 
souri to the extent of 10 per cent” above the rates in force, and ‘re- 
quested (a) the approval of the superintendent of insurance of such in- 
crease in rates, and (b) his permission to put the increased rates in force; 
(3) that, at a time and place designated by the superintendent, relators 
produced proof “which warranted and made necessary said increase, * * * 
and that it thereupon became the duty of the said superintendent * * * 
to permit said increase in rates to become effective and operative in 
Missouri, but that, notwithstanding the premises,” the superintendent 
rejected the increase and refused to permit it to become effective and 
still so refuses; (4) relators offer to show that during the five .. years 
prior to March 27, 1918, the existing rates were inadequate, and that the 
proposed increase is necessary to pay losses, operating expenses, and dis- 
charge lawful obligations; (5) that rates in force are and will be insuffici- 
ent to cover “legitimate losses and necessary operating expenses” during 
1918 and following years, and that unless the proposed increase is per- 
mitted the fire companies operating in Missouri must operate at a loss 
or cease business in the state; (6) that since the war began losses and 
operating expenses have greatly increased, that about 80 per cent. of losses 
in Missouri are partial losses, that these are measured by cost of replace- 
ment, which cost has greatly increased and represents “approximately 
20 per cent of the premium income received” by insurers on Missouri 
risks under existing rates, that taxes, “federal, state, and municipal,” 
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have increased since the war began to an amount about equal to 6 per 
cent. of the premium income in Missouri under existing rates, that other 
expenses have increased proportionately, and that the proposed increase 
of rates is necessary to enable the companies to meet legitimate expenses 
and pay legal obligations; (7) that during the ten years preceeding March 
27, 1918, the rates in force have been approximately the same as existing 
rates, and during that period a loss of “many millions of dollars” has 
been incurred, and that the rates in force are “‘confiscatory, and re- 
sult in the taking of the property of the insurance companies without 
due process of law;” (8) that a motion to set aside the superintendent’s 
refusal to approve the proposed schedule was filed, and relators offered 
to adduce convincing proof of the necessity of the proposed increase, but 
that this motion the superintendent overruled. This sufficiently epito- 
mizes the allegations of the petition. Its prayer is as follows: 

Whereupor relator prays that, in accordance with the Jaws of the 
state of Missouri regulating fire insurance rates, this honorable court 
make an order requiring respondent to certify to this court within five 
days from the date hereof all books, papers, and files relating to or filed 
in connection with said filing of increased rates and application for ap- 
proval thereof, together with a copy of his order and finding relating to 
said proposed increase in rates, and that this honorable court proceed 
at once to judicially review de novo and in ali things the said ruling and 
finding of respondent, and that this honorable court hear the evidence 
and determine the facts as to the truthfulness of the allegations herein 
contained, and that upon a final hearing this court order and direct said 
superintendent of the insurance department to permit said James A. 
Waterworth and said Harold M. Hess to file and publish said proposed 
rates and schedule of rates and said proposed increase in rates, and that 
they and the companies which they represent be authorized and_per- 
mitted to collect in the state,of Missouri said increased rates, and for such 
other and further relief as to the court may seem just.” 


The answer admits: (1) The filing of the proposed increased rates 
and affidavits in support thereof; (2) the superintendent’s refusal to ap- 
prove the increase; (3) the filing of “a motion to reopen the whole 
matter;” and (4) the overruling thereof. The answer then denies the 
remaining allegations and continuing, avers: (1) That appellant’s power 
to approve or disapprove rate increases is a discretionary one and not 
subject to control by the courts; (2) that the court had no power or 
jurisdiction “through a new and independent hearing” in court to control 
appellant’s action in refusing to approve increased rates after he had 
heard and acted upon evidence offered; (3) that acquiescence by insurance 
companies in appellant’s action on proposals for increased rates is a con- 
dition precedent to their doing business in this state, which condition the 
Legislature has imposed, and the courts cannot “in an independent in- 
vestigation” annul; (4) that appellant has no authority to approve a 
flat 10 per cent. increase of rates; (5) that within the preceding year a 
rate increase was approved, and sufficient time had not elapsed to author- 
ize the approval of a further increase; (6) that this proceeding is an at- 
tempt to compel appellant to act in a particular manner; and (7) that 
this is an effort to increase insurance rates by action of courts of the 
state in direct violation of article 3 of the Constitution of Missouri. 

The matter was referred June 30, 1918. January 6, 1919, the referee 
filed his report, in which he found that the refusal of the superintendent 
to grant the increase requested was unreasonable. Exceptions were filed 
and overruled. The judgment sets out the conclusions of the referee; 
finds that the action of the superintendent in refusing to approve the pro- 
posed increase was “unreasonable, erroneous, and in derogation to the 
just rights of the petitioners”; sets aside the superintendent's order; and 
adjudges that relators be permitted to file in the superintendent’s office 
“the proposed schedule and the said proposed increase of all fire insurance 
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rates in the state of Missouri to the extent of 10 per cent. over and above 
the rates now charged and permitted to be charged by the insurance com- 
panies in the state of Missouri, and that said A. L. Harty, superintendent 
of insurance of the state of Missouri, approve suth filings and increase 
of rates so filed by said James A. Waterworth and Harold M. Hess, at- 
torneys in fact for said insurance companies as aforesaid, and that said 
increase of rates be and are effective in the state of Missouri forthwith.” 
Then follow the allowances and judgment for costs. 


[1] I Respondents suggest that the act of 1915 (Laws of 1915, p. 313), ~ 
under which this proceeding purports to have been begun, does not pro- 
vide for an appeal from the judgment of the circuit court. Section 15 of 
that act contains the only provision under which it could be argued re- 
lators could maintain this proceeding. That section provides that cer- 
tain “orders and directions” of the superintendent “shall be reviewable 
by a proper action in the courts,” etc. The act thus remits complainants 
to a proper “action.” The act does not purport to interfere with the ex- 
isting right of appeal in all actions under the general Code and contains 
no language from which any such restriction could be implied. It does 
not pretend to furnish any complete system of relief which might exclude 
appeals not provided in the act. The contention cannot be sustained. 

Il. The institution of this proceedings under the act of 1915 (Laws 
1915, p. 313) necessarily involves, on the part of respondents (relators in 
the circuit court, an assumption of the validity, in principle, of legislation 
regulating fire insurance rates. The authorities are in general accord upon 
the question. German Alliancce Ins. Co. v. Kans ,233 U. S. 389, 34 Sup. 
Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189; Same v. Barnes (C. C.)189 
Fed 769; Citizens’ Ins. Co. v. Clay (D. C.) 197 Fed. 435; Insurance Co. 
of North America v. Welch, 49 Okl. Joc. cit. 624, 625, 154 Pac. 48, Ann. 
Cas. 1918E, 471; State ex rel. Martin v. Howard, 96 Neb. loc. cit. 291 et 
seq., 147 N. W. 689. : 

[2-4] IIT. Appellant points to many obstacles which he contends in- 
tervene between respondents and an affirmance of the judgment in this case. 
The first question necessary to be decided is whether the courts have 
power to compel the approval by appellant of new rates for application to 
future business. 

The act of 1915 makes reasonableness the test of rates. Section 5 
(page 315, Laws 1915) provides that rating records “shall show the rate 
which insurer proposes to charge and collect, but any insurer, * * * or any 
actuarial bureau shall be permitted to change or lower its rate or rates 
whenever it sees fit, provided that rates shall not be raised until at least 
ten days’ notice has heen given by the insurance company to the 
superintendent of insurance and his approval obtained. * * *” (Italics are 
ours.) Section 15 provides that, during the pendency of an action to review 
an order, no insurer shall charge rate in excess of that fixed by the 
superintendent. What respondents seek in this proceeding is judgment 
compelling appellant to approve and permit to be put in force new rates 
constituting a 10 per cent. increases over existing rates. Article 3 of the 
Constitution of this state reads as follows: 

“The powers of government shall be divided into three distinct de- 
partments—the legislative, executive and judicial—each of which shal] 
be confided to a separate magistracy, and no person, or collection of 
persons, charged with the exercise of powers properly belonging to one 
of those departments, shall exercise any power properly belonging to either 
of the others, except in the instances in this Constitution expressly di- 
rected or permitted.” 

The power to regulate insurance rates arises out of the same con- 
siderations which give origin to the power to regulate other rates; i. e., the 
business is affected or “clothed” with a public interest. German Alliance 
Ins. Co. v. Kans, supra. The power to regulate rates, called into existence 
by the presence of a public interest, falls within the police power of the 
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state and is purely leglislative in character. State ex rel. v. Public Service 
Comm., 204 S. W. 497; Interstate Com. Comm. v. Ry., 167 U. S. loa cit 
499, 500, 17 Sup. Ct. 896, 42 L. Ed. 243, and cases cited. It is not con- 
tended legislative powers can be delegated to or exercised by the courts. 
The constitutional provision above set forth expressly prohibits it It 
“is” insisted that this proceeding involves no violation of the constitutional 
principle. By the statute under which this suit is brought, it is explicity 
provided, among other things, that “rates shall not be raised” until pre- 
scribed notice has been given to the superintendent “and his approval ob- 
tained.” Obviously, the proposed rates are not yet existing and cannot, 
under the act, becomes rates at all until the superintendent’s approval 
has been secured. The approval of the superintendent is essentia] to the 
transformation of the “proposed” rates into “existing” rates. This ap- 
proval is the final act in the process of making increased fire insurance 
rates. This final act in the process of rate making this court is asked 
to “compel” the superintendent to perform. 

“A judicial inquiry investigates, declares, and enforces liabilities as 
they stand on present or past facts and under laws supposed already to 
exist. That is its purpose and end. Legislation, on the other hand, looks 
to the future and changes existing conditions by making a new rule to be 
applied thereafter to all or some part of those subject to its power. The 
establishment of a rate is a making of a rule for the future, and there- 
fore is an act legislative, not judicial in kind.” Prentis v. Atlantic Coast 
Line, 211 U. S. loc. cit 226, 29 Sup. Ct. loe cit. 69, 53 L. Ed. 150, and cases 
cited; Interstate Com. Comm. v. Ry., supra. 

“The courts are not authorized to revise or change the body of rates 
imposed by a Legislature or a commission; they do not determine whether 
one rate is preferable to another, or what under all circumstances would 
be fair and reasonable as between the carriers and the shippers; they do 
not engage in any mere administrative work,” but may and should re- 
strain the operation of confiscatory rates. Reagan v. Farmers’ Loan & 
Trust Co., 154 U. S. loc. cit 397, 14 Sup. Ct. loc. cit. 1054, 38 L. Ed. 1014. 


“The Legislature has power to fix rates, and the extent of judicial 
interference is protection against unreasonable rates.” Chicago & G. T. 
Ry. Co. v. Wellman, 143 U. S. loc. cit. 344, 12 Sup. Ct. loa cit. 402, 36 L. 
Ed. 176; Express Cases, 117 U. S. loc. cit. 28, 29, 6 Sup. Ct. 542, 628, 29 L 
Ed. 791; Traverse City v. Comm., 202 Mich. 575, 168 N. W. loc. cit. 483; 
City v. Madison G & E. Co., 129 Wis. 249, 108 N. W. 65,8 L. R. A. (N. 
S.) 529, 116 Am. St. Rep. 944, 9 Ann. Cas. 819. 

In Prentis v. Atlantic Coast Line, supra, it was said: “Litigation can- 
not arise until the moment of legislation is past.” 

It is clear from the principles announced in the authorities cited that 
the courts of this state, under our Constitution are prohibited from par- 
ticpating in the process of establishing a system or schedule of rates for 
application to future charges in a business subject to such regulation. Such 
duties are legislative in character and cannot be conferred upon or usurped 
by the courts. . 

[5] It is suggested that, so construed, the act of 1915 is unconstituti- 
onal at least in so far as it attempts to restrict the right of insurance com- 
panies to increase their rates. This question is not in the case before 
us. The single purpose of this action is to compel the superintendent of 
insurance to approve the proposed increases. The only possible basis for 
such a proceeding is the requirement of section 5 of the act of 1915, that 
the increase shall not be effective until it is approved by the superintendent. 
This proceeding necessarily assumes the validity of that requirement. 
If it is invalid, this case has no foundation of any kind. In these circum- 
stances, respondents are not in a position to assail the constitutionality of 
the statutory provision upon which they made their way into this court. We 
are therefore not called upon to express an opinion upon this question. 
[6] IV. There are numerous other questions presented by appellant. 
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These cannot be considered. The facts ig the record are such that the 
powers of the courts are not called into action for their consideration or 
decision. 


The judgment is reversed. 


Walker, Williams, and Graves, JJ., concur. 
Bond, C. J., and Faris, J., concur in the result. 
Woodson, J., not sitting 


SUPREME COURT OF NEW YORK. 


APPELLATE Diviston, FourtH DEPARTMENT. 


HOULDEN 
v 


FARMERS’ ALLIANCE CO-OP. FIRE INS. CO. OF STEUBEN 
COUNTY.* 


1. INSURANCE — FIRE INSURANCE — KNOWLEDGE OF IN- 

SURER. 

Where several policies had been issued by co-operative insurance com- 
pany before loss occurred, and the insurer’s agent, at the time the policy 
had been first issued in plaintiff's name had been informed that she was 
only a mortgagee and that her husband held title, the insurer was charged 
with such knowledge. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


2. INSURANCE—FIRE INSURANCE—AGENTS. 

Under the by-laws of a co-operative fire insurance company agents 
held to have power to put insurance into effect by accepting applications, 
and so are general agents, whose knowledge is imputable to the company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


3. INSURANCE—FIRE INSURANCE—KNOWLEDGE—ESTOPPEL. 

An agent of a co-operative fire insurance company, authorized to write 
and deliver policies and collect premiums, acts in those respects as the 
company’s general agent, and the company is estopped from asserting a 
forfeiture, where he issues a policy with knowledge of facts which by 
the terms of the policy would render it void in its inception. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


4 INSURANCE--FIRE INSURANCE—KNOWLEDGE. 

Where a policy written by the agent of co-operative fire insurance com- 
pany was merely a renewal of a previously issued policy, and the agent 
who first wrote the policy was informed that plaintiff was only a mort- 
gagee, the insurer, until there is some change in title, must be presumed 
to act with reference to knowledge acquired at the time of issuing the 
prior policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5. INSURANCE FIRE INSURANCE—ACTIONS—EVIDENCE. 
In an action on a fire policy, evidence held to warrant finding that the 


*Decision rendered, July 1, 1919. 177 N. Y. Supp. 286. 
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agent of the insurer did not inquire of plaintiff as to her interest in the 
property, but without inquiry “prepared an application stating that her 
interest was that of an owner, although in fact she was only a mortgagee, 
and that plaintiff, without reading, signed the application on whch the 
policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


6. INSURANCE—FIRE INSURANCE—MUTUAL MISTAKE. 

Where through mutual mistake a fire policy described plaintiff’s inter- 
est as that of owner, though she was only a mortgagee, the policy will, 
after loss, be reformed, and recovery allowed on the same as reformed. 


(For other cases, see Insurance, Dec. Dig. § 143[5].) 


Appeal from Trial Term, Steuben County. 

Action by Tina Houlden against the Farmers’ Alliance Co-operative 
Fire Insurance Company of Steuben County. From a judgment for 
defendant, dismissing the complaint after trial without jury, plaintiff 
appeals. Reversed, and judgment directed in favor of plaintiff 


Argued before Kruse, P. J., and Foote, Lambert, De Angelis, and 
Hubbs, JJ. 


W. Earle Costello, of Corning (Cheney, Cahill & Costello, of Corn- 
ing, of counsel), for appellant. 
Almon W. Purrell, of Canisteo, for respondent. 


Footr, J. Defendant is, as its name implies, a co-operative fire insur- 
ance company, the members of which are persons whose property is in- 
sured. These are for the most part farmers in Steuben county. In effect 
they insure each other’s buildings, and the lossess are paid by assessments 
upon the members. 

Plaintiff's husband, John Houlden, a farmer residing in that county, 
became a member some time prior to July 1, 1910, and thereby had his 
farm buildings insured. Defendant’s policies are issued for a three- 
year term. When John Houlden’s policy, in force prior to July 1, 1910, 
was about to expire, an agent of the defendant named Manley Baker 
called at John Houlden’s house for the purpose of renewing or continu- 
ing the insurance. He there met the plaintiff (John’s wife), and was in- 
formed by her that her husband had become an inmate of the Willard 
State Hospital for the Insane, and that no committee of his property had 
been appointed. Baker then said he could not, without considerable dif- 
ficulty, renew the policy in her husband’s name, and suggested that, as 
plaintiff was the holder of a mortgage on the property, she was in a posi- 
tion to insure the property in her own name, and suggested that she do 
so. She assented, and Baker filled out a blank form of application, which 
she signed, and a policy was issued to her on the farm buildings. Neither 
this policy nor the application was produced upon the trial, but it may be 
inferred that it was in the same form as the later policy, now in suit, and 
purported to insure plaintiff as owner, instead of as mortgagee, through 
Baker’s mistake. 

Three years later, when this policy was about to expire, Baker was 
ill at his home, and plaintiff went there to renew the policy. Plaintiff 
had told him, at the time he made her former application, about her mort- 
gage, and his knowledge was imputable to the company for reasons which 
will be stated, and it may be, though that fact does not appear, that the 
earlier policies issued to plaintiff's husband, or the application therefor, 
made reference to plaintiff's mortgage. On this occasion at Baker’s house, 
he filled out a new application blank, and had plaintiff sign it; but she does 
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not know what it contained. A new policy was then issued to plaintiff, 
which remained in force three years. During this time Mr. Baker died. 

On June 28, 1916, one Easterbrook, another agent of defendant, 
called upon plaintiff with reference to renewing the policy which would 
expire July Ist. Easterbrook produced and filled out for plaintiff's 
signature an application for another policy. In it were a number of 
printed questions to be answered. They related for the most part to 
the condition of the farm buildings, their proximity to each other, par- 
ticulars about the chimneys and stove pipes, and other matters affect- 
ing the fire hazard; but there are two questions; the answers to which 
have been held to be warranties, and to be false, and so sufficient to 
defeat any right of plaintiff to recover upon the policy. The first ques- 
tion is: “Q. What is your title to the real estate? A. Deed.” The 
second is: “How much is the real estate incumbered? A. None” There 
is a clause in the application by which the applicant expressly warrants 
the answers to all the questions to be true and complete in all their detail. 

Easterbrook testifies that he read these questions to plaintiff and 
wrote down the answers which she gave, while plaintiff testifies that 
Easterbrook got his information for the answers he wrote from his 
own examination of the property and the prior policy, and that he did 
not ask her the question about the title, but did ask about incumbranc- 
es, and that she told him there were none, except what she herself held. 
She signed the application as Easterbrook had prepared it, without 
reading it, and subsequently the policy in suit was sent to her—just 
when does not appear. It is the standard form, and purports to in- 
sure plaintiff as owner,when, in fact, her husband was the owner, and 
she was mortgagee, and there had been no change in these respects since 
the company had carried the insurance for the husband prior to 1910. 


A fire occurred on September 11, 1916, by which the dwelling house, 
which was insured for $650, was totally destroyed, and it was conceded 
that, if plaintiff was entitled to recover, the amount should be that sum, 
with interest. Plaintiff furnished proofs of loss, correctly stating her in- 
terest as mortgagee, and that of her husband as owner. The company has 
paid plaintiff for her loss upon the furniture, and refused to pay the loss 
on the dwelling. 

On these facts it is quite apparent that the claims of justice require 
that plaintiff should be permitted to recover, if that can be done within 
the rules of law. 

[1] This was not a new application for insurance. It was rather 
an application to continue in force insurance which had been in force 
between these same parties for six years. When this policy was writ- 
ten, defendant knew, or was chargeable with knowledge, of the actual 
condition of the property that existed during the previous six years, 
because the testimony shows, without contradiction, that Baker, defend- 
ant’s agent, knew that plaintiff was a mere mortgagee, and that her 
husband had the title. Lewis v. Guardian Fire Insurance Co., 181 N. 
Y. 392,74 N E. 224, 106 Am. St. Rep. 557. 

(2, 3] The learned trial judge was of the opinion that Baker and 
Easterbrook were mere soliciting agents, without authority to put in 
force any insurance, and that, therefore, the law would not impute 
to defendant the knowledge which Baker had, but did not incorporate 
in the application or policy; but by the by-laws these agents did have 
power to put insurance in force, and by accepting the application the 
applicant became insured forthwith. Section 17 of the by-laws is as fol- 
lows: 

“Every person desiring to become a member of this company shall 
sign an application for insurance using the form prescribed by the board 
of directors. A careful survey of the property insured made by an agent 
or director must accompany each application. Each director or agent 
shall collect for each application taken the sum. of one dollar and fifty 


Vol. LIV—29. 
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cents as his pay, and that no premium be charged, and all expenses be put 
on the assessment cards and collected the same as losses. 

“Application can only be accepted by a director or agent. When so ac- 
cepted the applicant shall become a member and fully insured until he is 
excluded by the executive committee; and the policy thereafter issued to 
him shall bear date of the application and become a part of the contract of 
insurance as of that date.” 

That both Baker and Easterbrook were agents of the company is 
not disputed. According to the record, they are the only representa- 
tives of the company with whom the plaintiff ever had any dealings. It 
is evident that the attention of the court below was not directed to this 
by-law, and its significance as constituting these agents general agents 
for the purpose of binding the company and putting the insurance in 
force. It is familiar law that an insurance agent, authorized to write 
and deliver policies and collect premiums, acts in these respects as the 
company’s general agent, and where he puts in force insurance with 
knowledge of facts which by the terms of the policy would render it 
void in its inception, he thereby estops the company from asserting the 
forfeiture. Draper v. Oswego Co. Fire Relief Ass’n, 190 N. Y. 12, 
82 N. E. 755; Robbins v. Springfield Fire Ins. Co., 149 N. Y. 477, 44 
N. F. 159; Bennett v. Agricultural Ins Co., 106 N. Y. 243, 12 N. E. 609: 
McClelland v. Mut. Life Ins. Co., 217 N. Y. 336, 111 N' E. 1062; Hudson 
v. Glens Falls Ins. Co, 218 N. Y. 133, 112 N. E. 728,.L. R. A. 1917A, 482. 

[4] Since July 1, 1910, plaintiff has been a member of defendant. 
She has paid a fee for each policy as it was issued, and she has been 
subject to assessment for the fire losses which all other members of 
the company have sustained during that period How many such asses- 
sments she has paid does not appear. Manifestly, the company ought not 
to be heard to say now that none of these policies were ever in force. 
It has had the benefit of her membership. The form of the insurance 
was that suggested by its agent, Baker, after being told the truth as to the 
title of the property and plaintiff’s interest as mortgagee. The company 
must be deemed to have had the same knowledge when it issued the policy 
in suit, whether its agent, Fasterbrook, personally had it or not. In effect 
the new policy was but a renewal of the insurance, and until there was 
some change in the title the company must be presumed to act with re- 
ference to knowledge acquired by issuing the prior policy. Broadhead v. 
Lycoming Fire Ins. Co., 23 Hun, 397; People’s Ins. Ca v. Spencer, 53 
Pa. 353, 91 Am. Dec. 217; Bickford v. A&tna Ins Co., 101 Me 124, 63 Atl. 
552, 8 Ann. Cas. 92. ; 

[5] But I am of opinion that a finding should be made that plain- 
tiff's version of what took place between her and Easterbrook is the 
correct version, rather than the one given by Easterbrook, for plain- 
tiff testifies that after the fire, when Easterbrook and the adjuster, Kuhn, 
and her husband were present, Easterbrook admitted that he made the 
application for the policy by copying from Baker’s. Her husband cor- 
roborates her in this. Easterbrook does not dispute it, and Kuhn was not 
called as a witness. 

She says Easterbrook did not ask her any question as to the title, 
but did inquire about incumbrances, and she told him that there were 
none, except what she herself held. So, even, if the company can be 
held not bound by the knowledge it received through Baker, it 1s 
chargeable with the notice which Easterbrook received that plaintiff's 
interest was that of an incumbrancer. 

[6] There was thus a mutual mistake. The intention of each was 
to insure plaintiff’s interest, but this was incorrectly described, both in 
the application and the policy, first.by the fault of Baker, which was 
followed by Easterbrook. Under such circumstances, equity will decree 
a reformation and a recovery upon the policy as-reformed. Schuessler v. 
Fire Ins. Co., 103 App. Div. 12, 92 N. Y. Supp. 649, affirmed 185 N. Y. 
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578, 78 N. E. 1112; Welles v. Yates, 44 N. Y. 525; note to Salomon v. 
North British & Mercantile Ins. Co., L. R. A. 1917C, 110. If the mistake 
is not mutual, still plaintiff is entitled to recover, without reformation, for 
it is estopped from denying the validity of the policy. Robbins v. Spring- 
field Fire Ins. Co., supra, and cases cited in opinion of Martin, J} 

[ recommend that new findings be made by this court accordingly, 
and that the inconsistent findings below be disapproved, and judgment 
directed for the plaintiff for $650, with interest from December 13, 
1916, with costs of the action and of this appeal. 

Judgment reversed, with costs, and judgment directed in favor of 
the plaintiff for $650, with interest thereon from December 13, 1916, with 


costs. Findings disapproved, and new findings made in accordance with 
opinion. All concur. 


SUPREME COURT OF RHODE ISLAND. 


TAYLOR et AL. 
v. 
NORTHERN INS. CO. 


SAME 
v. 
PEOPLE'S NAT. FIRE INS. CO. (Nos. 5223, 5197.)* 


1. INSURANCE—INSURABLE INTEREST. 


Where grantee of property acknowledged an unpaid indebtedness to 
the grantor for amounts expended by the grantor in improvements on the 
property conveyed, the grantor had an equitable lien or claim on the prop- 
erty sufficient to give him an insurable interest therein. 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 


2. INSURANCE — FIRE INSURANCE — ACTION ON POLICY— 
RIGHT TO MAINTAIN—PARTIES. 


A second mortgagee may sue in his own name upon.a policy of fire 
insurance, though the loss is made payable to both him, and the first mort- 
gagee. 


(For other cases, see Insurance, Dec. Dig. § 624[3].) 
3. INSURANCE—FIRE INSURANCE—ACTION FOR LOSS—PAR- 
TIES—SURVIVOR OF JOINT PAYEES. 
Upon the death of one of the joint payees or assignees of a fire insur- 
ance policy, the survivor is entitled to bring the action in his own name. 
(For other cases, see Insurance, Dec. Dig. § 624[1] ) 
4. INSURANCE—FIRE INSURANCE—INSTRUCTIONS — MORT- 
GAGEE—AMOUNT OF RECOVERY. 


In an action on fire insurance policy, requested instruction that the 
insurable interest of plaintiff, a second mortgagee, is limited to the amount 


*Decision rendered, July 8, 1919. 107 Atl. Rep. 238. 
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of his mortgage note, and that only one-third thereof can be recoverable, 
held properly denied; the interest that was insured being that of a mort- 
gagor, and the loss being payable to the mortgagees. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 


5. INSURANCE—DESCRIPTION OF PROPERTY—BUILDINGS— 
STORE AND DWELLING HOUSE. 


An insurance policy, which describes the property insured as a three- 
story frame dwelling house, is not void for describing the property falsely, 
where such property was used only as a dwelling house at the time of tak- 
ing out the insurance and thereafter; although it had been designed for a 
store building and at one time used as such. 


(For other cases, see Insurance, Dec. Dig. § 278.) 


6. INSURANCE—FIRE INSURANCE—DESCRIPTION OF PROP- 
ERTY—PROPER DESCRIPTION—TEST. 


The test applied in determining whether a policy of fire insurance cor- 
rectly described the building insured is whether it states what was the ac- 
tual use which was made of the building at the time the insurance was 
taken out and during the time covered by the policy 


(For other cases, see Insurance, Dec. Dig. § 278.) 


7. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—SUF- 

FICIENCY. 

A proof of loss, which recited the occupancy or nonoccupancy of the 
various tenements of the building, but did not give the names of the ten- 
ants, and which stated that any further information would be furnished 
the insurer on call, was sufficient to comply with the requirements of the 
fire policy sued upon. 


(For other cases, see Insurance, Dec. Dig. § 542[1]. 


8. INSURANCE—FIRE INSURANCE—ACTION. ON POLICY— 
PROOF OF LOSS—WAIVER OF DEFECTS—QUESTION FOR 
JURY. 

In action on fire insurance policy, whether or not the insurer had 
waived any deficiencies or defects in the proof of loss was properly sub- 
mitted to the jury. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Elmer J. Rathbun and John W. Sweeney, Judges. 


Two actions by Harry Taylor and others against the Northern Insur- 
ance Company and against the People’s National Fire Insurance Company. 
A verdict was returned in each case for plaintiffs Motion for new trial 
by defendant in each case was denied, and defendants file bills of excep- 
tions. Exceptions in each case overruled, and cases remitted. 


Philip S. Knauer and John Henshaw, both of Providence (Walter J. 
Ladd and Henry E. Fowler, both of Providence, of counsel), for plaintiffs. 


Frederick A. Jones, of Providence, for defendants. 


STEARNS, J. These are actions of debt on two fire insurance policies 
which were brought originally by Harry Taylor, the owner of the building 
insured, Sarah J. Wood and Daniel Di Meo, first and second mortgagees, 
respectively. One policy for $2,000 was issued by the Northern Insurance 
Company April 9, 1912, to Harry Taylor for a period of three years; it 1s 
in the standard form and contains a loss payable clause whereby the loss, 
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if any, is made payable to Sarah J. Wood first and Daniel Di Meo second 
mortgagee, also a mortgagee clause in the usual form whereby the loss, 
if any, is made payable to Sarah J. Wood first and Daniel Di Meo second 
mortgagee, as interest may appear, with provisions that the interest of the 
mortgagees should not be invalidated by any act or neglect of the mort- 
gagor or owner of the property, etc. The second policy of insurance on 
the same property for $4,000 was issued by the People’s National Fire 
Insurance Company to Daniel Di Meo, September 27, 1911, for a period 
of three years and made payable in case of loss to Sarah J. Wood mort- 
gagee as her interest may appear. March 20, 1912, Di Meo with the writ- 
ten consent of the company assigned his interest as owner to Harry Tay- 
lor Also attached to and made a party of this policy is a mortgagee clause 
dated March 20, 1912, whereby loss, if any, is made payable to Daniel Di 
Meo as second mortgagee (or trustee) as interest may appear, etc. 

The property insured was destroyed by fire May 10, 1912, and proofs 
of loss executed by Harry Taylor were filed with the defendant companies 
June 6, 1912. 

By a letter dated July 9, 1912, to Harry Taylor, the Northern Insur- 
ance Company acknowledged the receipt of the proof of loss and in re- 
gard thereto stated as follows: 

“This company must decline to accept the same as in full compliance 
with the terms and conditions of the policy, as the property does not ap- 
pear to be properly described either in the policy or said purported proof 
and for other good and sufficient reasons.” 

The letter then proceeds, after stating that the company does not waive 
any of the conditions of the policy, with the statement that the company 
desires that the amount of sound value and damage be ascertained as 
called for under the terms of the policy; the company names Charles A. 
Cooley to act as appraiser for the company, and requests Taylor to name 
an appraiser to represent his interest. On the same day a similar letter 
was sent to Taylor by the defendant the People’s Insurance Company. 

On July 20, 1912, acting in pursuance of the terms of the policies, 
Taylor and the defendant companies agreed to submit to M. J. Houlihan 
and C. A. Cooley, as appraisers, the adjustment of the sound value and 
loss of the property. Houlihan and Cooley selected as umpire one V. W. 
Beck, and on October 15, 1912, Cooley and Beck made their award in writ- 
ee they found that the sound value and the loss and damage to 
be $3,279. 

The defendants refused to pay the award, and these suits were brought 
May 5, 1913, to recover on the award. Numerous amendments to the ori- 
ginal declarations and demurrers and objections to parties plaintiff have 
been made and argued by counsel in the superior court, detailed reference 
to which pleadings and decisions thereon is unnecessary in this court. 


From the record in cach case it appears that on May 6, 1914, the death 
of Sarah J. Wood was suggested to the court, and thereupon John Dex- 
ter, executor of Sarah J. Wood, was substituted in her place as a party 
plaintiff. April 27, 1915, Harry Taylor on motion was allowed to discon- 
tinue, and judgment on discontinuance for each of the defendants against 
the plaintiff Taylor for costs of defense was entered. February 17, 1917, 
in the Northern Insurance Company case John Dexter, executor of Sarah 
J. Wood, was dropped as a party plaintiff, thereby leaving Di Meo as the 
sole plaintiff in this case, and on the same day in the People’s Insurance 
Company case Di Meo was dropped as party plaintiff, thereby leaving John 
Dexter, executor, sole plaintiff in the second case. 

At the trial of these cases, the second count of the declaration in each 
case, which was based on the mortgagee clause, was dropped by the pla n- 
tiff, and the cases were then submitted to a jury on the single count in each 
declaration based on the loss payable clause. A verdict was returned in 
each case in favor of the plaintiff. Subsequently defendant’s motion for a 
new trial in each case was denied by the trial justice, and the cases are 
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now before this court upon the defendant’s bills of exceptions. The two 
cases, although tried before different juries, at the request of counsel, are 
considered together by this court, as practically the same questions are 
raised in each case. 

[1] The first exception raises the question whether Di Meo had any 
insurable interest as mortgagee in the property destroyed by fire. The 
estate in question was originally owned by Sarah J. Wood and by her was 
conveyed September 2, 1911, to Di Meo, who on the same day gave to Mrs. 
Wood a mortgage thereon for $2,500, with the express condition in said 
mortgage that Di Meo should paint and repair the mortgaged premises. 
On the same day, Di Meo also gave a second mortgage with a mortgage 
note for $800 to Harry Taylor upon the said property. 

Taylor conducted the negotiations for the sale and acted as agent for 
Mrs. Wood in the transaction referred to 

From the indorsements on the mortgage note for $800 it appears that 
six months’ interest thereon was paid in advance on September 2, 1911, 
and again interest was paid on March 2, 1912, up to September 2, 1912, and 
that $100 on the principal was paid March 2, 1912. On the 18th day of 
March, Di Meo by warranty deed conveyed the fee in the property to Tay- 
lor with a covenant therein that the premises were free from all incum- 
brances except two mortgages amounting to $3,300, and on the same day 
Taylor executed a mortgage transfer to Di Meo, on a printed blank of the 
customary form, of the mortgage deed and note which had previously been 
given by Di Meo to Taylor. 

The consideration of the transfer, which was not acknowledged or 
recorded, as stated therein, was the payment of “$800 by Harry Taylor 
to Harry Taylor.” It does not appear in the testimony whether this mort- 
gage transfer and the mortgage note which was never indorsed by Taylor 
were ever delivered to Di Meo, and we are left to conjecture in regard to 
the facts. All that the record discloses is that the note and transfer were 
produced by counsel for the plaintiff Di Meo, but Di Meo was not called 
as a witness by either party. It is argued that the transfer of the mort- 
gage was a cancellation thereof and that Di Meo has now no interest in the 
estate. 

The testimony of Taylor in regard to the transaction was somewhat 
contradictory but we think the effect of his testimony is fairly expressed 
by the following extracts therefrom: 

“88 Q. Then you canceled the indebtedness which he owed you, and, in 
addition to that, you assumed an indebtedness of $800, didn’t you? A. 
Well, I suppose it is practically the same thing as making out a new mort- 
gage—transferred that one back. At least, we thought so at the time.” 

“106 Q. Do you know how much money he spent on repairs? A. 
Well, painted the house and repaired it. It needed painting, quite a large 
house, and I should say around, $600 the repairs to that house were.” 

“108 Q And when he transferred to you, was this matter of repairs 
spoken of? A. Yes, that was considered; of course, I considered that— 
was considered; of course, I considered that— 

“109 Q. Did that have anything to do with your transferring the mort- 
gage, rather than forgiving the mortgage, as Mr. Jones calls it? A. Why, 
no—in a way. I knew he done the repairs and that the property was worth 
it; otherwise, I wouldn’t have transferred the mortgage back to him. 

“110 Q. You and Mr. Di Meo considered that you owed him the 
amount of that mortgage? A. Yes. 

“111 Q. And owe it to him to-day? A. Yes, I do. 

It thus appears that Di Meo at the least had an equitable interest in the 
property to the extent of the amount expended by him in improvements 
thereon. Taylor, the present owner, acknowledges the indebtedness, and, 
whatever the exact legal effect of the transaction in question may be, it is 
clear that Di Meo has a lien or claim on this property which a court of 
equity would recognize and protect. As Di Meo had an equitable interest 
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in the property, he had an insurable interest thereim Tuckerman v. Home 
Insurance Co., 9 R. I. 414; Williams v. Roger Williams Insurance Co., 107 
Mass. 377, 9 Am. Rep. 41. Although we have thus considered this ques- 
tion at some length, the decision thereof is not strictly necessary, as the 
interest, the loss of which is sued for in the first and now the only count 
in each declaration, is the interest of the owner, and not that of the mort- 
gagee. 

[2] In the Northern Insurance Company case, exception is taken to 
the ruling of the court in denying defendant’s motion to strike out the first 
count of the declaration. Error is alleged because the count is for re- 
covery by the plaintiff Di Meo alone under the “loss payable” clause, with- 
out the joinder of Mrs. Wood’s executor, while the loss is made payable 
to both Mrs. Wood as first mortgagee and Di Meo as second mortgagee. 

The court did not err in refusing to strike out this count. The mort- 
gagee may sue in his own name upon a policy in this form. Smith v 
Union Insurance Co., 25 R. I. 260, and cases cited therein at page 268, 55 
Atl. 715, 105 Am. St. Rep. 882. 

In Brown v. Roger Williams Insurance Co., 5 R. I. 394, it appears 
that a policy of fire insurance was issued by the defendant company to the 
owner and mortgagor of a stock of merchandise, and the loss, if any, was 
made payable by the terms of the policy to the plaintiff mortgagee of the 
stock insured. It was held that the plaintiff was entitled to bring suit on 
the policy and to recover the entire amount of the loss, without regard to 
the fact whether the mortgage debt was paid or not; which fact affected 
only the account of the proceeds of the action which plaintiff would be 
required to render the mortgagees and the owner of the property insured. 

[3] In the case of the Northern Insurance Company, Mrs. Wood and 
Di Meo were joint payees or assignees of the policy After the death of 
Mrs. Wood, Di Meo by survivorship was entitled to bring the action in his 
own name. Anderson v. Martindale, 1 East. 497; Smith v. Franklin, 1 
Mass. 480; Donnell v. Manson, 109 Mass. 576. 

[4] Certain exceptions in the Northern Insurance Company case are 
to the ruling of the trial court denying the defendant’s first and second re- 
quests to charge the jury. The first request is as follows: 

“The insurable interest of the plaintiff covered by the policy in suit is 
limited to the amount of his mortgage note upon which there was due at 
the time of the fire $700—only one-third of this amount can be recovered 
from the insurance company named as defendant in this case, together 
with interest from the date when said amount became due.” 

The second request is similar to the first. These requests were prop- 
erly denied. The plaintiff in the first count was suing on the contract made 
by defendant with Taylor. The property insured was Taylor’s, the mort- 
gagor, by whom the premium was paid and to whom the policy was issued. 
It was the interest of Taylor, the mortgagor, that was insured, and not of 
the mortgagees, who under the loss payable clause were simply the ap- 
pointees of Taylor the insured, to whom payment was to be made of any 
loss due under the policy, and whose right to recover under the policy was 
subject to be defeated by any defense which was valid against Taylor. 
Smith v. Union Fire Ins. Co., supra, and Brown v. Roger Williams Ins. 
Co., supra. 

[5] Other exceptions are to the ruling of the court denying the de- 
fendant’s third and fourth requests to charge. The question thus raised 
is whether the policy in suit is void because of a false description of the 
property insured. In the policy the property is described as a “three- 
story frame dwelling house and additions with shingle roof occupied for 
dwelling house purposes.” The building in question was about 25 feet wide 
and contained about nine tenements. On the lower floor there was a room 
in the front, about 18 or 20 feet in width and about the same depth, which 
some years before the property was purchased by Mrs. Wood had been 
used at one time as a saloon and later as a grocery store. There was a 
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stairway also on the front about 4 or 5 feet wide, which gave access to the 
upper tenements. This room had not been used as a store for several 
years prior to the time when Mrs. Wood bought the property. During 
the period of Mrs. Wood’s ownership, the room was used as a bedroom 
by Mrs. Knight, one of her tenants, who paid rent for it in addition to the 
rent paid for her tenement which was on the second floor. The room had 
the usual bedroom furniture, and lace curtains and shades on the win- 
dows. The room continued to be used as a bedroom by various lodgers 
until a week or two prior to the fire, when the boardr who occupied it 
moved out; but no change was made in the arrangementa On this state 
of facts, the defendant claims that the property was a store and tenement 
property combined, and not simply a tenement property. It is admitted 


that the rate of insurance is higher on the first class of property than on 
the last mentioned. 


It is argued that the description of the property by the insured as a 
dwelling house is a warranty that the property was designed for the pur- 
pose of a dwelling house, and not for a combination of dwelling and store. 

In the circumstances, the purpose for which the building was designed 
is immaterial. The property when it was insured was used as a dwelling 
house, and continued to be used exclusively as such. 


The case of Thomas v. Commercial Union Assurance Co., 162 Mass. 
29, 37 N. E. 672, 44 Am. St. Rep. 322, cited by the defendants in support 
of their contention, differs materially in the nature of the facts from the 
cases at bar. In the Thomas Case, the plaintiff bought at auction a parcel 
of land and building thereon which for a number of years prior to the 
sale to plaintiff had been used as a hotel, which was known as the Glen 
Hotel, and was so described by the auctioneer at the sale. The building 
contained the usual rooms ordinarily found in a hotel which were num- 
bered and adapted for the varied uses of guests. After the sale, plaintiff 
employed a caretaker, who slept in one of the rooms; the rest of the 
structure being unoccupied In the policy of fire insurance issued to plain- 
tiff, the building was described as a frame dwelling house. It was held 
that the mere fact of the employment of the caretaker who slept in one 
of the rooms, and the undisclosed intention of plaintiff to let the house as a 
dwelling house, did not change the open and visible character of the prop- 
erty; as the building in question was a hotel, and as a hotel risk was dif- 
ferent from and more hazardous than a dwelling house risk, the descrip- 
tion of the property in the policy was such a misdescription as avoided the 
policy. In its opinion the court, at page 33 of 162 Mass., on page 673 of 
37 N. E. (44 Am. St. Rep. 323), says: 


“No doubt the plaintiff could have made a dwelling house of it; but 
she did not.” 


And again: 

“It is possible that a building, though called a hotel, may be in fact a 
dwelling house, and more correctly described as such.” 

[6] In our opinion the test in each case is, not what was the use for 
which the building was originally designed, but what was the actual use 
which was made of the building at the time the insurance was taken out 
and during the time covered by the policy? The building in question in 
this case was properly described as a dwelling house. 


[7, 8] Exception is also taken, in each case, to the refusal of defen- 
dant’s motion to direct a verdict for the defendant. The grounds on 
which this motion was made were that no sufficient proof of loss was 
filed with the company, and a misdescription of the property. The latter 
objection has already been disposed of. So far as appears from the 
record, the only specfic objections made at the trial to the proof of loss 
were made by the defendant at the conclusion of plaintiff's case, on a 
motion for nonsuit. The defendant claimed that the proof of loss was 
insufficient because the names of the tenants were not given therein, the 
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statement thereon being as follows: The building described was occupied 
as follows: 

“First floor, three tenements all vacant; second floor, three tenements, 
all occupied as dwelling; third floor, three tenements all vacant.” 

Objection also was made that the proof did not show all incumbrances 
_ The insured by the terms of the policy was required to give immediate 
notice of any loss to the company, and within 60 days after the fire to 
render to the company proof of loss. The proof of loss, although some- 
what informally drawn, was sufficient to comply with the requirements 
of the policy. It concluded as follows: 

“Any other information that may be required will be furnished on call 
and considered a portion of these proofs.” 

This was notice to defendant of a desire on part of the plaintiff to 
comply with all requirements of the defendant. If defendants desired 
more detailed information, they could easily have procured it from the 
plaintiff, and, if defendants objected to the proof they were in fairness 
bound to notify plaintiff within a reasonable time. As defendants failed 
to do this, they cannot now be permitted to set up what appears to be 
merely a formal objection to defeat plaintiff's recovery. The jury was 
instructed that plaintiff was required to make proper proof of loss, and 
the question was left to the jury with suitable explanation to decide whether 
or not the defendant had waived any deficiencies or defects in the proof 
of loss. There was no error in this respect. Davis, Hackett & Co. v. West- 
ern Mass. Ins. Co., 8 R. I. 277. 

[9] The defendants for the first time now seek to raise certain ob- 
jections to the award. As the validity of the award was not questioned 
by either party at the trial, it is now too late for defendants to seek fo im- 
peach the award and we do not consider that this question is properly 
before us. 

As the verdict in each case has been approved by the trial justice, and 
as ‘we find no reversible error in the record of these cases, all of the ex- 
ceptions of the defendant in each case are overruled, and the cases are 
remitted to the superior court, with direction to enter judgment on each 
verdict. 


SUPREME COURT OF UTAH. 


NEW YORK JOBBING HOUSE 


v. 
STERLING FIRE INS. CO. et a. (No. 3329.) 


4. INSURANCE--FIRE INSURANCE—EVIDENCE—ADMISSILITY. 


In an action on fire insurance policies, where defendants alleged fraud, 
mispresentation, and concealment in the proof of loss, evidence by plaint- 
iff’s manager that several insurance companies had inspected plaintiff's 
stock before the policies were written was admissible as tending to show 
that plaintiff at the time the policies were written had on hand the amount 
of merchandise claimed. 


(For other cases, see Insurance, Dec. Dig. § 652.) 


*Decision rendered, April 28, 1919. Rehearing denied, July 11, 1919. 182 
Pac. Rep. 361. 
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7. INSURANCE—FIRE INSURANCE—AMOUNT OF LOSS—EVI- 
DENCE—SUFFICIENCY. 
In an action on insurance policies, where defendants set up fraud, 
misrepresentations, and concealment in the proof of loss, evidence held 
to sustain a finding for plaintiff as to the amount of merchandise lost. 


(For other clases, see Insurance, Dec. Dig. § 665(4). 


Appeal from District Court, Salt Lake County; W. H. Bramel, Judge. 

Actions by the New York Jobbing House against the Sterling Fire 
Insurance Company and others. Cases consolidated, and, from a judg- 
ment for plaintiff, defendants appeal. Affirmed. 

W. M. McCrea and C. S. Price, both of Salt Lake City, for appellants. 

Booth, Lee, Badger & Rich, and M. E. Wilson, all of Salt Lake City, 
for respondent. 


CorrMAN, C. J. On February 9, 1918, plaintiff commenced, in the 
district court of Salt Lake county, five separate suits against the de- 
fendants, Sterling Fire [Insurance Company, Alliance Insurance Company, 
Rhode Island Insurance Company, Citizens’ Insurance Company, and the 
Northern Assurance Company, as insurers, to recover loss and damage 
occasioned by fire to a stock of merchandise and store fixtures. The prop- 
erty had been insured by the several defendants under separate policies 
for various amounts aggregating a total of $15,500. To the complaints in 
the several suits a copy of the policy issued by the respective defendant 
companies was attached and made a part thereof. Each policy was of the 
same or standard form, gave permission for other concurrent insurance, 
and contained the following “reduced rate average clause.” 

“In consideration of the reduced rate at which and the form under 
which this policy is written, it is expressly stipulated and made a con- 
dition of the contract that in the event of loss this company shall be liable 
for no greater proportion thereof than the amount hereby insured bears 
to ninety per cent. of the actual cash value of the property described here- 
in at the time when such loss shall happen, nor for more than the pro- 
portion which this policy bears to the total insurance thereon: Provided, 
however, that if the aggregate claim for any loss shall not exceed two per 
cent. of the insurance covering on the specific item of property on which 
claim is made, no special inventory or appraisement of the undamaged pro- 
perty shall be required.” 

Each policy also contained the following clause: 

“This entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circumtance con- 
cerning this insurance or the subject thereof, or if the interest of the 
insured in the policy be not truly stated herein, or in case of any fraud 
or false swearing by the insured touching any matter relating to this in- 
surance or the subject thereof, whether before or after a loss.” 

It was in substance further alleged in each of the several complaints 
that a fire occurred in the “Atlas Block,” Salt Lake City, on the night of 
October 25, 1917, wherein the plaintiff's stock of merchandise and fixtures 
were damaged and destroyed to the extent of $17,500; that plaintiff had 
on hand at the time of the fire merchandise of the fair cash value of $18, 
000 and fixtures of the value of $2,000, all of which were insured, as set 
forth in the policy attached to and made a part of the complaint; that 
although plaintiff made due proof of his loss and damage, defendant re- 
fused to pay the amount of its policy or any other sum, claiming no lia- 
bility thereunder. 

The several complaints were verified by the same person and sub- 
scribed by the same attorneys 

The appearances of the respective defendants in the several causes 
against them were also the same and each defendant in its answer to the 
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complaint admitted the amount of the insurance, denied the extent of 
plaintiff's loss, and as an affirmative defense alleged fraud, misrepresen- 
tation, and concealment in making sworn proof in writing of the loss 
and damage sustained by the plaintiff in violation of the express terms 
and provisions of the policy, and that by reason thereof the policy had 
become void and was of no force or effect. 

After the issues had been thus joined in the several suits brought 

_by the plaintiff against the defendants, the cases were set for trial one 
to folldw the other. On September 25, 1918, the case against the Sterling 
Fire Insurance Company was first called for trial, and, before pro- 
ceeding therewith, counsel for the plaintiff moved that the several cases 
be consolidated for the purpose of trial. The plaintiff's motion, over the 
objections of the defendants, was sustained and the order made that the 
several cases be consolidated for trial. A trial by jury was then proceed- 
ed with, the trial court accorded to each of the defendants the same 
rights and privilages it would have been entitled to had. its case been tried 
separately. Upon the conclusion of the testimony the cases thus con- 
solidated were submitted to the jury to make special findings as well as 
for the purpose of returning a general verdict. 

The findings of the jury upon the special interrogatories propounded 
were: 

“Question No. 1. Did the plaintiff, through its agent, M. F. Kady, in 
the proofs of loss introduced in evidence herein, willfully and knowingly 
and for the purpose of defrauding defendant make and swear to any false 
statements as to the extent, amount, and value of the property destroyed 
by said fire and covered by the polcies of insurance in evidence herein? 
Answer: No. 

“Question No. 2. Did the plaintiff, through its agent, M. F. Kady, in 
the examination under oath pursuant to the terms of the policy in evi 
dence herein, then and there willfully and knowingly and for the pur- 
pose of defrauding defendant make and swear to any false statements 
as to the amount, quantity, and value of the property destroyed by said 
fire and covered by the policies introduced in evidence herein. Answer: 
No. ” 

A general verdict was returned in each case awarding the plaintiff 
the amount of the policy involved; the only difference in the verdicts 
rendered in the several cases being the difference in amounts between 
the defendant’s respective policies. In the aggregate the several verdicts 
in plaintiff's favor amounted to $15,500 for loss upon merchandise and 
$100 for the damages to fixtures. Judgment was entered against each 
of the defendants according to the amount of the verdict returned upon 
its seperate policy. Motion for a new trial was made and denied. 

The defendants assign as error and complain of the consolidation of 
the five cases for the purpose of trial; errors in the admission and ex- 
clusion of certain testimony; insufficiency of the evidence to justify 
the verdicts; and the giving of and the refusal to give certain instructions 
to the jury. 

[1] (A) Was the consolidation of the cases for trial prejudical error? 

Our statute bearing on the subject of consolidation of actions for 
trial is copied from Californa. Cal. Code Civ. Proc. § 1048. It is Comp. 
Laws 1917, § 7219, and reads: 

“Whenever two or more actions are pending at one time between 
the same parties and in the same court upon causes of action which 
= have been joined, the court may order the actions to be consoli- 

ated.” 

It is apparent that no authority was conferred upon the trial court 
to consolidate the cases under the foregoing statute. The actions were 
not pending “between the same parties.” Conceding, as contended by = 
tiff, that they might originally have been joined by reason of the “re- 
duced rate average clause” found in each of the policies involved, the fact 
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remains that the several policies were separate contracts, and the actions 
were not between the same parties. If the court had the power to con- 
solidate the several cases for the purpose of trial, the authority to do so 
must be sought for elsewhere than under the express provisions of the 
statute above quoted. As pointed out, our statute (section 7219, supra) 
is copied from the California Code of Civil Procedure (section 1048) 
The latter is taken from New York Code Civil Procedure (section 
817). Colorado, Idaho, Iowa, Kansas, Minnesota, Missouri, Nebraska, 
Wisconsin, Wyoming Arizona, Nevada, North Dakota, South Dakota, 
Oklahoma, and doubtless other states, also have statutes bearing on the 
question of procedure in the consolidation of cases for trial. We know 
of no case where a consolidation of actions for trial has been permitted 
unless the prescribed conditions of the statute, when similar to ours, have 
been complied with. Counsel for plaintiff here cited none. In support 
of their contention that in the case at bar the trial court did not commit 
error in the consolidation they cite Virginia Carolina Chemical Co. v. 
Home Ins. Co., 113 Fed. 1, 51 C. C. A. 21; Mutual Life Ins. Co. v. Hillmon, 
145 US. 285, 12 Sup. Ct. 909,36 L. Ed. 706; Burke v. Hodge, 211 Mass. 
156, 97 N. E. 920, Ann. Cas. 1913B, 381; Lumiansky v. Tessier, 213 Mass. 
182, 99 N. E. 1051, Ann. Cas. 1913E, 1049; Peterson v. Dillon et al., 27 
Wash. 78, 67 Pac. 397; Hayward v. Mason, 54 Wash. 653, 104 Pac. 141; 
London P. & A. Bank v. Abrams, 6 Ariz. 87, 53 Pac. 588; Biron v. Ed- 
wards, 77 Wis. 477, 46 N W. 813; 1 Thompson, Trials, §210; 38 Cyc. 1269. 

The federal cases above referred to were ruled under authority of 
U.S. R. S. § 921, which provides: 

“When causes of a like nature or relative to the same question are 
pending before a court of the United States * * * the court may * * * con- 
solidate said causes when it appears reasonable to do so.” 

As to the Massachusetts cases, we need but quote from the opinion 
in Lumiansky v. Tessier, supra: 

“There is no statute covering the general subject of consolidation 
of actions in this commonwealth, and a practice has grown up adapted to 
the accomplishment of justice according to varying circumstances.” 

We quote from the opinion in Peterson v. Dillon, supra, with refer- 
ence to the Washington procedure: 

“There is no statute in this state relating generally to the consoli- 
dation. * * * There are special provisions for certain kinds of actions.” 

Quoting from the Wisconsin case: eat 

‘It may be added that our statute on the subject contains no limi- 
tation which interferes with the power of the court to make the con- 
solidation. Rev. St. § 2792, The statute reads thus: ‘When two or more 
actions are pending in the same court which might have been joined, the 
court, or a judge, on motion, shall, if no sufficient cause be shown to the 
contrary, consolidate them into one by order.’ Every condition of the 
statute is here present.” 

The Arizona case was ruled upon in the absence of any express statute 
authorizing the consolidation ‘of cases. : 

[2] This court has generally held that, where the provisions of a stat- 
ute of a sister state are adopted as our own, the adoption is made with 
construction placed upow it by the courts of the state from which it is 
adopted. Dixon v. Ricketts, 26 Utah, 215, 72 Pac. 947. We are not ad- 
vised as to whether the courts of California have passed upon the precise 
question under consideration. However, the New York courts have held 
that under a like statute the statute does not confer the power to con- 
solidate. Isear v. Daynes, 1 App. Div 557, 37 N. Y. Supp. 474. See, also, 
Smith v. Smith, 22 Colo. 490, 46 Pac. 128, 34 L. R. A. 49, 55 Am. St. Rep. 
142; Priddy v. Mackenzie, 205 Mo. 181, 103 S W. 968; Harris v. Sweetland, 
48 Mich. 115, 11 N. W. 830; Ortman v. Union Pac. Ry. Co., 32 Kan. 419, 
4 Pac. 859; Winninghoff v. Wittig, 64 Wis. 180, 24 N. W: 912. 


In 1 Cyc. 1125, § 320, the rule is stated thus: 
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“One of the conditions authorizing and essential in order to autho- 
rize, a consolidation, is that the different actions shall be between the same 
parties, and this rule is ordinarily expressly recognized in the statutes re- 
lating to consolidation.” (Italics ours.) 

Comp. Laws 1917, § 7219, having prescribed the rule of procedure in 
consolidation of, cases, we think the court had no power to consolidate 
the several actions against the defendants for the purpose of trial unless 
the statute was complied with. This court held in the case of Railway v. 
Investment Co., 35 Utah, 528, 101 Pac. 586, that section 5839, declaring, 
“The Revised Statutes established the law of this state respecting sub- 
jects to which they relate,” as controlling upon the courts, and the law 
there announced has been controlling in numerous decisions of this court 
since to the same effect. However, as we view the case at bar, under the 
pleadings, more especially by reason of the uniform “reduced rate average 
clause” contained in each defendant's policy, the trial court, by its pro- 
ceeding to try the several cases together, attained the right results, and, 
in order to do complete justice as between the several defendants, could 
not have well proceeded otherwise. We have pointed out that the answers 
of the several defendants were in effect precisely the sama The com- 
plaint in each action was predicated on a standard policy containing the 
so-called “reduced rate average clause” limiting the liability of the in- 
surer in the event of loss to no more than “the proportion which this policy 
bears to the total insurance thereon.” In each action it was alleged by the 
complaint that the total loss sustained by the plaintiff on account of the 
fire ammounted to $15,500 on merchandise. The several answers of the 
defendants denied that the plaintiff’s loss on merchandise exceeded $1,500. 
Necessarily, if the testimony in one case would not warrant a finding for 
the full amount of the defendant’s policy, the liability of that defendant 
could not be established, nor a proper judgment entered, until the liability 
of every other defendant had been fixed and determined by trial. Under 
the allegations of the complaint and the denials of the answer in each 
case the trial court was placed in a situation where it was impossible to 
do full and complete justice between the parties, plaintiff and defendants 
alike, unless all the parties were before it in the one trial. Under the pro- 
visions of Comp. Laws 1917, § 6507, providing that “any person may be 
made a defendant who has or claims an interest in the controversy ad- 
verse to the plaintiff, or who is a necessary party to a complete determi- 
nation or settlement of the question involved therein,” we think the plain- 
tiff might have, in fact should have, joined several defendants in one 
action. Then, again, Comp. Laws 1917, § 6519, provides: 

“The court may determine any controversy between parties before it, 
when it can be done without prejudice to the rights of others, or by sav- 
ing their rights; but when a complete determination of the controversy 
cannot be had without the presence of other parties, the court must then 
order them to be brought in.” (Italics ours.) 

While we do not want to be understood as holding that the court had 
the right to consolidate the several cases for trial in view of section 7219, 
supra, we do think the trial court had the power under the provisions of 
our Code of Civil Procedure last above cited to conduct the proceedings 
as they were conducted in the case at bar; that the results were right, and 
complete justice to the parties was not otherwise obtainable. The trial 
court in effect treated the answers in the several actions as joined as one 
answer. The liability of one defendant depended upon the liability of 
every other defendant under the issues as found and required precisely 
the same testimony as between the plaintiff and each defendant for a prop- 
er determination of the questions involved. 

[3] Let it be conceded that the methods adopted by the trial court 
at the trial were technically irregular; counsel for defendants have pointed 
out no prejudicial error in the final result by reason of proceedings com- 
plained of, and, as we view the case, there were none. The several judg- 
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ments entered against the defendants were the only judgments under the 
verdicts that should have been entered; hence no substantial right of any 
defendant was affected by the proceedings at the trial. As provided by 
Comp. Laws 1917, § 6622: 

“The court must in every stage of an action disregard any error or 
defect in the pleadings or proceedings, wh'ch does not affect the sub- 
stantial rights of the parties, and no judgment shall be reversed or af- 
fected by * * * such error or defect.” ; 

See Barton Bros. v. G J. C. M. & M. Inst., 10 Utah, 346, 37 Pac. 
576; Doyle v. West Temple Terrace Co., 43 Utah, 277, 135 Pac. 103; 
Miller v. Gray, 167 Pac. 358. 

[4, 5] (B) It is contended by the defendants that the trial court 
erred in admitting the testimony over their objection of one Kady, the 
manager of plaintiff company, to the effect that the agents or representa- 
tives of several of the insurance companies inspected the plaintiff's stock 
before their policies were written. Others of the defendants, the record 
discloses, did not do so before their policies were written. In the first 
instance, under the issues joined in the pleadings, we think the admission 
of the testimony was proper as tending to show that the plaintiff had at 
the time the policies were written the amount of merchandise on hand 
and tending to sustain plaintiff's contention in that regard. In the sec- 
ond instance, the admission of the testimony was not prejudicial; for it 
proved nothing for or against the other defendants’ failure to inspect the 
plaintiff's stock. Further, it was the duty of such of the defendants who 
failed to inspect the stock, if they deemed the admission was prejudcial as 
to them, to request that the jury be instructed that as to them the testi- 
mony was not to be considered, which they failed to do. 

[6] During the course of the trial the defendants proffered certain 
testimony tending to show that the representative of an insurance com- 
pany not made a party to the action inspected the plaintiff's merchandise 
some time before the fire, and upon doing so had canceled the policy is- 
sued by his company. In excluding the testimony proffered through this 
witness the trial court did so on the ground that it was irrelevant and im- 
material in so far as the fact might be stated by the witness that the 
cancellation of the policy was actually made and his purpose in doing 
so. However, the trial court, in sustaining plaintiff’s objection to the of- 
fer, ruled that the witness might testify and the defendants be permitted 
to prove by him “each and every item of investigation that he made con- 
cerning the value of the stock.” The value of the stock at the time of 
the fire was the material issue not the purposes or reasons of the witness 
or his company in canceling its policy 

[7] (C) It is further contended by defendants that the evidence is 
insufficient to justify the verdicts, mainly on the ground that the ver- 
dicts are based on testimony which is contrary to the undisputed physical 
facts. The testimony in brief shows that in December, 1916, the plain- 
tiff took an inventory of stock, and that the inventory then taken showed 
stock on hand amountng to $15,046.23; that subsequently it added to its 
stock goods purchased in 1917 amounting to $18,436.42, making the sum 
total before the fire $33,482.65. Deducting from the foregoing sum total 
goods returned to jobbers by plaintiff amounting to $803.12, sales made 
at net cost amounting to $14,131.95, net cost of goods in the hands of ped- 
dlers $1,530.92, and $500 worth of merchandise not in the room where fire 
occurred, the value on hand in the room where the fire was and when it 
occurred amounted to $16,516.66. We have adopted the foregoing sum- 
mary mainly from the plaintiff’s brief for the reason that we regard it as 
very liberal for the defendants when viewed in the light of the testimony 
of the witnesses who testified as to the value of the plaintiff’s stock on 
hand immediately before the fire. The plaintiff's manager in charge of 
the merchandise estimated the value of the goods in the room where and 
when the fire occurred to be $18,230.33, and other witnesses testified to ap- 


. 
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proximately the same amount. Deducting the value of damaged goods 
remaining on hand after the fire, variously estimated, approximately 
$1,000, the plaintiff’s loss by fire would be according to the great weight 
of the testimony, not less than $17,000. The total amount of the verdicts 
ste S00 the defendants aggregates the faces of their policies combined, 

The defendants insist, however, that the verdicts are contrary to the 
undisputed physical facts and to all natural and physical laws, and there- 
fore the verdicts ought not to be permitted to stand. The plaintiff, as 
pointed out, produced its inventory values of stock on hand in December, 
1916, to which it added its purchases up to the time of the fire, making 
deductions for what was taken out of the stock up to the time of the fire, 
thus making a showing that the value of stock damaged and consumed 
by fire amounted to more than the amount of the policies written by the 
several defendants In connection with this showing made by the plain- 
tiff there must be taken into consideration the unrefuted testimony of a 
number of disinterested witnesses who shortly before the fire viewed the 
stock and who testified that in their opinion the stock in the room where 
the fire occurred was worth approximately $18,000. As against this 
testimony the defendants insist that we must become the triers of fact 
and find that there were fraud, misrepresentation, and concealment, which 
the jury by special verdict refused to do. There is no testimony in the 
record, expert or otherwise, tending to show the amount and value of the 
goods actually damaged and consumed by fire is not in harmony with the 
verdicts of the jury. Unless we, sitting as an appellate court, are to make 
findings of fact from the general appearances of the stock of merchandise 
after a conflagration and predicate the loss on our own estimate as to 
dimensions of an affected area, and the amount and the value of a stock 
that will fill a given space, then the verdicts of the jury were proper ones. 
No matter what our individual opinions may be as to the doubtfulness 
or improbability of the facts found in a given case, we may not express 
them in contravention of the province of a jury, so long as there is  sub- 
stantial testimony to support the verdict. 


We find no prejudicial error either in the refusal to give or in the 
giving of instructions to the jury. 
We think the defendants’ motion for a new trial was properly over- 


ruled by the trial court, and that the judgments rendered against them 
should be affirmed. It is so ordered. Costs to plaintiff. 


Frick, Weber, Gideon, and Thurman, JJ., concur. 


CONIGLIO v. CONNECTICUT FIRE INS. CO. (L. A. 4896.)* 


(Supreme Court of California.) 


1, INSURANCE—-SOLE AND UNCONDITIONAL OWNERSHIP. 


A fire insurance policy was not vitiated because there was contained, 
among the fixtures, a computing scale of which plaintiff was not the sole 
and unconditional owner, the title being in the vendor, where the scale was 
not specifically named in the policy, and plaintiff insurer waived in open 
court all claim for damage thereto, ‘and plaintiff had not concealed or mis- 
represented any material fact relating to this property, although he had 


*Decision rendered, June 17, 1919. 182 Pac. Rep. 275. 
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included the scale in his schedule of losses, believing his equitable inter- 
est therein entitled him to recover the cash value thereof. 


(For other cases, see Insurance, Dec. Dig. § 282[13].) 


2. INSURANCE—FINDINGS. 

In action on fire insurance policy, findings held to estab’ish that a sub- 
sequent explosion was caused by fire within and not without the insured 
building. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


3. INSURANCE—ACTION ON FIRE POLICY—EVIDENCE. 
Evidence held to show that the stock and fixtures insured had been 
attacked by fire when an explosion took place. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE—INSURABLE INTEREST—CONDITIONAL SALE 
PURCHASER. 
A purchaser of property under conditional sale by the terms of which 
title is to remain in the vendor until full payment is made has at least an 
insurable interest to the extent of his payments on account. 


(For other cases, see Insurance, Dec. Dig. § 115[6]. 


5. INSURANCE—CONSTRUCTION OF POLICY. 

Insurance contracts are to be interpreted in the light of the fact that 
they are drawn by insurance companies, and are rarely, if ever, understood 
by the people who pay the premiums, so that every rational indulgence 
must be shown the assured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Department 2. ' 

Appeal from Superior Court, Los Angeles County; Leslie R. Hewitt, 
Judge. ; 

Action by A. Coniglio against the Connecticut Fire Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 


John R. Layng, of Los Angeles, for appellant. 
Force Parker and F. D. R. Moote, both of Los Angeles, for re- 
spondent. 


MORRIS v STUYVESANT FIRE INS. CO. (No. 22235.)* 


(Supreme Court of Louisiana.) 


i INSURANCE—IRON SAFE CLAUSE—VIOLATION 
Evidence held to sustain a finding that an insured violated an iron- 


safe clause in a fire insurance policy by failng to produce or account for 
the books required. 


(For other clases, see Insurance, Dec. Dig. § 665(3).. 


2. INSURANCE—IRON-SAFE CLAUSE—WARRANTY. 
An insured cannot be relieved from obligation to produce inven- 





*Decision rendered, June 30, 1919. 82 S. Rep. 586. Syllabus by Editorial 
Staff. 
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tories and certain account books under an iron-safe clause which was 
declared a warranty by showing the value of the property destroyed. 


(For other cases, see Insurance, Dec. Dig. § 335[1] ) 


Appeal from Civil District Court, Parish of Orleans; George H. 
Theard, Judge. 

Action by L. L. Morris against the Stuyvesant Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed, 


John D. Nix, Jr., of New Orleans, for appellant. 
Howe, Fenner, Spencer & Cocke, of New Orleans, for appellee. 


HARRIS v. MICHIGAN MUT. HAIL INS. CO. (No. 12.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—HAIL INSURANCE—CONSTRUCTION OF POL- 
1CY. 


In an action on a hail insurance policy covering loss or damage to 
growing grain, fruit, and other farm products, and specifying “112 acres 
of fruit,” evidence held to sustain a finding that the trees in plaintiff’s 
orchards had on them growing fruit, fertilized growths, which in due 
time would have been apples and pears for the destruction of which by 
hail insurer was liable. 


(For other clases, see Insurance, 665(4). 


2 INSURANCE—HAIL INSURANCE—SPECIAL DAMAGES—EVI- 

DENCE. 

In an action on a hail insurance policy covering apple and pear or- 
chards, evidence held sufficient to justify the application of the rule of 
damages consisting of the difference between the amount grown on the 
damaged tract and a fair average grown in the immediate neighbor- 
hood, where no damage was sustained. 


(For other cases, see Insurance, Dec. Dig. § 665[4] ) 


Error to Circuit Court, Van Buren County; L. B. Des Voignes, 
Judge. 

Action by George E. Harris against the Michigan Mutual Hail In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Affrimed. 


Argued before Ostrander, Moore, Steers, Brooke, Fellows, Stone, 
and Kuhn, JJ 


Kinnane, Black & Leibrand, of Bay City, for appellant. 
W. J. Barnard and Earl L. Burhams, both of Paw Paw, for appellee. 


~* Decision rendered, July 18, 1919. 173 N. W. Rep. 533. 


Vol. LIV—30, 
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PEARMAN v. FARMERS’ MUT. FIRE INS. CO. OF CHARITON 
COUNTY. (No. 12617.)* 


(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—FIRE INSURANCE—INSURABLE INTEREST. 


Where husband and wife were in possession of farm under pro- 
visions of attempted will, ratified by heirs, providing that after pos- 
session for six years under certain conditions and for certain rental 
wife was to receive deed to the property, husband had insurable interest 
in the property during the six years. 


(For other clases, see Insurance, Dec. Dig. 115(2). 


2. INSURANCE—FIRE INSURANCE—INTEREST IN PROPERTY 

—WAIVER. 

Insurer, by issuing fire policy and accepting and retaining premiums 
with knowledge that insured did not own property, as stated in his ap- 
plication, waived by-law provision invalidating policy upon insured’s 
failure to state his interest was not absolute. 

(For other clases, see Insurance, Dec. Dig. 389(2). 

3. INSURANCE—PLEADING—WAIVER. 

In action on fire policy insured may prove waiver by insurer of 
by-law provision as to requirements of application, under general alle- 
gation of full compliance. 

(For other clases, see Insurance, Dec. Dig. § 645(3). 


4, INSURANCE--FIRE INSURANCE—PROOF OF LOSS—FALSE 

STATEMENTS. 

False statements in proof of loss that insured was owner in fee 
of insured property ought not of itself to avoid policy, where insurer 
was fully aware that insured was not the owner in fee, and hence could 
not have been misled by such statement. 


(For other clase, see Insurance Dec. Dig. § 553(1). 


Appeal from Circuit Court, Chariton County; Fred Lamb, Judge. 

“Not to be officially published.” 

Action by E. L. Pearman against the Farmers’ Mutual Fire In- 
surance Company of Chariton County, Mo. Judgment for plaintiff, and 
defendadnt appeals. Affirmed. 


J. A. Collet, of Salisbury, for appellant. 
John D. Taylor, of Keytesville, for respondent. 


* Decision rendered, April 7, 1919. 214 S. W. Rep. 292. 





In re Boshart’s Estate. 


In RE BOSHART’S ESTATE* 
(Surrogate’s Court, Lewis County, New York.) 


11. INSURANCE—INSURABLE INTEREST—RIGHTS OF PUR- 
CHASERS UNDER LAND CONTRACT. 
The interest of purchasers under an installment land contract giving 
them possession and providing for conveyance of title on full payment is 
insurable 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Proceedings to determine a transfer tax on the estate of Anna Coch- 
rane Boshart, deceased. From a pro forma order of the surrogate, 
determining the value of the property and that the transfer was not 
subject to tax, the Comptroller appeals. Order sustained. 

Order affirmed — App. Div. —, 177 N. Y. Supp 574. 


George S. Reed, of Lowville, for executor. 
Harry W. Cox, of Lyons Falls, for State Comptroller 


* Decision rendered, Jan. 20, 1919. 177 N. Y. Supp. 567. 


COMMERCIAL UNION ASSUR. Lt», v. WINSTEAD* 


(No. 476.)* 
(Court of Civil Appeals of Texas. Beaumont.) 


INSURANCE— TORNADO INSURANCE—PERPETRATION OF 

FRAUD BY OWNER AS AGENT. 

Where the agent and employee of insurance agents issued a policy 
of the principal, assurance company, on his own property in the face 
of an approaching tornado without the knowledge and consent of the in- 
surance company and without the knowledge and consent of his princi- 
pal, agents of such insurance company, he perpetrated a legal fraud against 
the defendant insurer and cannot recover his loss. 


(For other cases, see Insurance, Dec. Dig. § 81.) 


Error from Harris County Court; Murray B. Jones, Judge. 

Suit by E. M. Winstead against the Commercial Union Assurance 
Company, Limited. Judgment for plaintiff, and defendant brings error. 
Reversed and rendered. 


Locke & Locke, of Dallas, for plaintiff in error. 
Kottwitz & Vance, of Houston, for defendant in error, 


* Decision rendered, June 9, 1919. 213 S. W. Rep. 955. 
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PIERCE v. GLOBE & RUTGERS FIRE INS. CO. (No. 15131.)* 
(Supreme Court of Washington.) 


1. INSURANCE--FIRE INSURANCE—FAILURE TO APPEAR FOR 
EXAMINATION—QUESTION FOR JURY. 


In an action on a fire policy, whether insured failed without reason- 
able cause to appear at a certain place and submit to examination, as 
demanded by the insurance company under a clause in the policy re- 
quiring the insured to submit to examinations under oath when called 
upon to do so, heid for the jury. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


2. INSURANCE—FIRE INSURANCE—EXAMINATION OF IN- 
SURED. 


The place where a loss by fire occurs is the proper place for an ex- 
amination of insured under a clause in the policy requiring insured to 
submit to examination under oath when called upon to do so, and neither 
so ny nor insured has the right to demand that it shall take place else- 
where. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


Department 2. 

Apeal from Superior Court, King County; Boyd J. Tallman, Judge. 

Action by Dorothy Pierce aganst the Globe & Rutgers Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


H. T. Granger, of Seattle, for appellant. 
Geo. Olson, Jay C. Allen, and W.R. Bell, all of of Seattle, for respondent. 


* Decision rendered, July 8, 1919. 182] 182 Pac. Pac. Rep. 58 586. 


PIERCE v. SECURITY INS. CO. (No. 15133.)* 
(Supreme Court of Washington.) 


Department 2. 
Appeal from Superior Court, King County; Everett Smith, Judge. 
Action by Dorothy Pierce against the Security Insurance Company, 
Judgment for plaintiff, and defendant appeals. Affirmed. 
Granger, of Seattle, for appellant. 
George Olson, Jay C. Allen, and W. R. Bell, all of Seattle, for re- 
spondent. 


PER Curiam. This is an action upon an insurance policy issued by 
the defendant insurance company to J. C. Lewis, and providing that 
loss, if any, shall be payable to Mrs. inated and Lewis, as their respective 
interest may appear. 

The insurance here in question is upon the same property and is con- 
current with that involved in the case of Dorothy Pierce v. Globe & 


* Decision rendered, July 8, 1919. 182 Pac. Rep. 588. 
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Rutgers Fire Insurance Co., 104 Wash. —, 182 Pac. 586, just decided by 
us. The only question here to be considered is as to whether or not it 
can be decided as a matter of law that the insured shall be precluded 
from recovering under the policy because of the failure of Lewis, without 
reasonable excuse, to submit to an examination under oath by a repre- 
sentative of the insurance company. The facts disclosed by this record 
touching that question are in substance the same as in the Globe & Rutgers 
Fire Insurance Company Case. The trial in this case was before a jury, 
which found against the insurance company, as in that case. A dis- 
cussion of this question would be but to repeat in substance what we said 
in that case. 
The judgment is affirmed. 


PIERCE v. GENERAL FIRE ASSUR. CO. (No. 15132.)* 
(Supreme Court of Washington.) 


Department 2. 

Appeal from Superior Court, King County; King Dykeman, Judge. 

Action by Dorothy Pierce against the General Fire Assurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


H. T. Granger; of Seattle, for appellant. 
Geo. Olson, Jay C. Allen, and W. R. Bell, all of Seattle, for respon- 
dent. 


Per CurtAM. This is an action upon an insurance policy issued by 
the defendant assurance company to J. C. Lewis, and providing that loss, 
if any, shall be payable to Mrs. Pierce and Lewis as their respective in- 
terest may appear.. 

The insurance here in question was upon the equipment of a store 
conducted by Lewis, which he held under contract of sale from Mrs. 
Pierce. The loss was caused by the same fire whch destroyed the build- 
ings covered by insurance involved in the cases of Dorothy Pierce v, Globe 
& Rutgers Fire Inurance Co., 104 Wash.—, 182 Pac. 586, and Dorothy 
Pierce v. Security Insurance Co., 104 Wash. —, 182 Pack. 588, just de- 
decided by us. The question as to whether or not it can be decided as a 
matter of law that the insured shall be precluded from recovery upon 
the policy because of the failure of Lewis, without reasonable excuse, to 
submit to an examination under oath by a representative of the insdrance 
company, is the main question presented for consideration upon this 
appeal. The facts disclosed by this record touching that question are in 
substance the same as in the Globe & Rutgers Fire Insurance Co. Case. 
The trial in this case was before a jury, which found against the assurance 
company, as in that case. A discussion of this’ question would be but to 
repeat in substance what we said in that case. 

Some other claims of error are made and very briefly argued by coun- 
sel for the assurance company. These we have examined, and deem it 
sufficient to say that they do not call for reversal. 

The judgment is affirmed. 


* Decision rendered, July 8, 1919, 182 Pac. Rep. 588. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


E1cHtH Circult, 


IOWA STATE TRAVELING MEN’S ASS’N 
v. 


LEWIS. (No. 5234.)* 


1 INSURANCE—ACCIDENT INSURANCE—POLICY—CON- 
STRUCTION—“EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS.” 


Death of insured from opening a pimple with an infected pin held 
the result of receiving a bodily injury through external, violent, and acci- 
dental means within the terms of an accident policy. 

(For other cases, see Insurance, Dig. Dec. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, External, Violent, and Accidental Means.) 


2. INSURANCE—ACCIDENT INSURANCE — POLICY- -CON- 
STRUCTION—“OPEN WOUND.” 


Where insured died as the result of opening a pimple with an in- 
fected pin, held, that the wound was an open one, etc., within the pro- 
visions of the policy exempting the insurer from liability for local or 
general infection, except when such infection results from a visible or 
open wound caused by external, violent, and accidental means. 


(For other cases, see Insurance Dec. Dig. § 456.) 


In Error to the District Court of the United States for the Southern 
District of Iowa; Martin J. Wade, Judge. 

Action by Maude Lewis, as executrix of the last will and testament 
of John F. Bailey, deceased, against the Iowa State Traveling Men’s As- 
sociation. There was a judgment for plaintiff (248 Fed. 602), and de- 
fendant brings -error. Affirmed 


John B. Sullivan, of Des Moines, Iowa (Sullivan & Sullivan, of Des 
Moines, Iowa, on the brief), for plaintiff in error. 

Eugene D. Perry, of Des Moines, Iowa (Harley H. Stipp, Robert J. 
Bannister, and Vincent Starzinger, all of Des Moines, Iowa, and H. B. 
Bradbury, of New York City, on the brief), for defendant in error. 


Before Carland and Stone, Circuit Judges, and Amidon, District 
Judge. 


CaRLanp, C. J. This is an action to recover a death indemnity alleged 
to be due and payable by the plaintiff in error, hereafter defendant, to 
the estate of John F. Bailey, deceased. The case was heard by the trial 
court sitting without a jury upon the pleadings and a stipulation of 
facts. Judgment was rendered in favor of the defendant in error, here- 
after plaintiff. 


*Decision rendered, April 7, 1919. 257 Fed Rep. 552. 
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[1] Section 2, of article 6, of the contract sued on reads as follows: 

“Whenever a member in good standing shall through external, vio- 
lent, and accidental means receive bodily injuries which shall, independ- 
ently of all other causes, result in death within ninety days from said 
injuries, the beneficiary named in his application for membership, or his 
heirs, if no beneficiary is named therein, shall be paid the proceeds of 
one assessment of two dollars upon each member in good standing, but 
in no case shall such payment exceed the sum of five thousand dollars, 
which shall be in full satisfaction of all liabilities to the said deceased 
member, his beneficiaries, heirs or legal representatives.” 

The facts in this case are the same as those in Interstate Business 
Men’s Accident Association v. Maude Lewis, Executrix, 257 Fed. 241, 
this day decided, For the reasons given in the case mentioned we decide 
that the deceased came to his death as the result of receiving a bodily 
injury through external, violent, and accidental means within 90 days 
from the said injury. The defendant further pleaded the following sec- 
tion applicable to the contract sued on (article 6, § 6): 

“The association shall not be liable to any member or beneficiary for 
any indemnity or benefit for accidental death * * * resulting wholly 
or partially, directly or indirectly, from any of the following causes, 
conditions or acts, or when the member is under the influence of or af- 
fected- by any such cause, condition, or act, to wit: Disease, bodily in- 
firmity, * * * local or general infection or joint inflammation (ex- 
cept when such infection or inflammation results from a visible or open 
wound caused by external, violent and accidental means), * * * in- 
tentional injuries inflicted by the insured. * * * Each of the fore- 
going causes, conditions or acts are expressly exempted from all the pro- 
visions of these by-laws granting to members or beneficiaries thereof 
benefits or indemnity.” 

[2] We are of the opinion that the scarf pin used by deceased made 
an open wound—that is, a wound unhealed and opeh to infection— 
caused by external, violent, and accidental means. The exception con- 
tained in the above section 6 contains no limitation as to how the in- 
flammation or infection gets into the wound, whether by the deceased’s 
own act or otherwise. 

This case is within the exception of section 6, and the judgment be- 
low is affirmed. 


SUPREME COURT OF ALABAMA. 


UNITED STATES CASUALTY CO. 
v. 


PERRYMAN. (6 Div. 421.)* 


1. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY—TOTAL DISABLEMENT. 


Under accident policy defining total disablement as “continuous dis- 
ablement and inability from date of, accident,” etc., there can be no re- 
covery for total disablement following a period of partial disablement. 


(For other cases, see Insurance, Dec. Dig § 524.) 


*Decision rendered, May 15, 1919. Rehearing Denied June 19, 1919. 
82 S. Rep. 462. 
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3. INSURANCE—ACCIDENT INSURANCE—“TOTAL DISABLE- 

MENT.” 

Insured was totally disabled within policy defining total disablement 
as inability “to perform any and every business duty or occupation,” 
though on different occasions he went to his place of business and at- 
tempted to perform some of his duties, where he had to desist there- 
from; the attempt being an error of judgment and indiscretion. 

(For other cases, see Insurance, Dec. Dig § 524.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.) 


4. INSURANCE—ACCIDENT INSURANCE—“‘TOTAL DISABLE- 

MENT.” 

Total disability may exist under policy defining total disablement as 
inability “to perform any and every business duty or occupation,” though 
it is physically possible for insured to perform occasional acts as part of 
his employment or business; it being unnecessary that insured be con- 
fined to his room, home, or hospital for entire period for which he claims 
total disability. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


5. INSURANCE—ACCIDENT INSURANCE—TOTAL DISABILITY 
—INSURER’S REFUSAL TO ATTEMPT PERFORMANCE OF 
DUTIES. 

Insured’s failure or refusal to attempt to do or perform any act re- 
lating to or connected with his business would not have precluded insurer 
from proving that the injury or accident was not such as to cause total 
disability. 

(For other cases, see Insurance, Dec. Dig § 524.) 


6. INSURANCE—ACCIDENT—TOTAL DISABILITY—ESTOPPEL. 

Insured’s attempt to perform some of the duties of his employment, 
where in fact he ought not have made such attempt, did not estop him 
from showing that he was totally disabled during such period. 


(For other cases, see Insurance, Dec. Dig § 524.) 
7. INSURANCE—ACCIDENT INSURANCE—TOTAL DISABILITY 
—WAGES. 


That insured received wages from his employer during the period 
of time for which he claimed total disability did not of itself preclude his 
right to recover as for such total disability 


(For other cases, see Insurance, Dec. Dig. § 524.) 


8. INSURANCE—ACCIDENT—NOTICE—ESTOPPEL. 

Insured, by giving notice and claim for loss for specified period of 
total and partial disability, did not estop himself from subsequently giv- 
ing another notice and claim of loss for a longer period, where insurer 
did not act upon first claim to its detriment or injury. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 


Action by William J. Perryman against the United States Casualty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Tillman, Bradley & Morrow and E. L. All, all of Birmingham, for 
appellant. 


Stokely, Scrivner & Dominick, of Birmingham, for appellee 
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MayFiELp, J. This is an action on an accident insurance policy. The 
injury complained of was a strain or sprain of the knee of the insured. 
The plaintiff recovered the full amount of the policy, and from the judg- 
ment in his favor the insurance company appeals. 

The main insistence as to error is that the judgment was excessive, 
and that this was induced by erroneous rulings of the court in.construing 
the policy. 

As to the meaning of the phrases “total disablement” and “partial dis- 
ablement,” they are used and defined in the policy of insurance sued upon 
as follows: 

“(a) Continuous disablement and inability from date of accident to 
perform any and every business duty or occupation—hereinafter called 
total disablement. 

“(b) Continuous disablement and inability (either from date of ac- 
cident or immediately following a period of total disablement) to per- 
form one or more but not all of the material duties of business or oc- 
cupation—hereinafter called partial disablement.” 

The policy provided for the payment to the insured of $25 per week 
for total disablement, and of $12.50 per week for partial disablement. 
The jury evidently awarded damages for total disablement for the period 
of 29 weeks or more, and for partial disablement for 21 weeks or more, 
and also for surgeon’s fees, which were provided for in the policy under 
certain conditions. 

The insurance company contends that the policy was improperly con- 
strued by the trial court. The points or error claimed by appellant are 
well and succinctly stated in brief of its counsel, together with the au- 
thorities sustaining the propositions. They are as follows: 

“Point 1. ‘Continuous disablement and inability from date of accident 
to perform any and every business duty or occupation,’ means continuous 
disablement and inability immediately resulting from the accident. If 
after the accident there is no period of disability at all immediately fol- 
lowing, or if after the accident there is a period of partial disability be- 
fore a period of total disability commences, there is no total disability 
from date of accident, within the meaning of the policy. Continental 
Casualty Co. v Ogburn, 175 Ala. 357, 57 South. 852, Ann. Cas. 1914D, 
377; 4 Cooley’s Briefs on Insurance, pp. 3168, 3169; Williams v. Pre- 
ferred Ass’n, 91 Ga. 698, 17S. E. 982; Merrill v. Travelers’ Ins. Co., 91 
bets 329, 64 N. W. 1039; Ritter v. Accident Ass’n, 185 Pa. 90, 39 Atl. 
1117. 

“Point 2 Within the meaning of a provision in an accident insurance 
policy designating total disability as ‘continuous disablement and inability 
from date of accident to perform any and every business duty or oc- 
cupation,’ the term ‘from date of accident’ must be considered as an ad- 
verb of time and not causation, and said term does not mean a reasonable 
time after the accident, but means presently, or without any substantial 
interval between the accident and the total disability. Authorities under 
point 1, supra. 

“Point 3. Under the terms of the policy sued on there can be only one 
period of total disablity recovered for. If there is a period of total dis- 
ability, followed by a period of partial disability, afterwards there is an- 
other period of total disability, there can be no recovery for the lat- 
ter period of total disability, as such. 

“Point 4. Under the terms of the policy sued on, if a period of total 
disability is interrupted by a period of partial disability, there can be no 
recovery On account of any total disability after such period of partial 
disability. 

“Point 5. Under the terms of the policy sued on, if a period of par- 
tial disablement breaks the continuity of total disablement, no recovery 
can be had for any total disablement after such period of partial disable- 
ment. 
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“Point 6. Under the undisputed evidence, plaintiff’s total disability, 
if any, did not commence ‘from date of accident; hence there can be no 
recovery in this case for total disability. 

“Point 7. Under the undisputed evidence, there was a period or pe- 
riods of this partial disability, there should not have been any recovery 
during each of the months of Feburary, March, April, and May, 1914. After 
the first period of this partial disability, there should not have been any re- 
covery thereafter on account of total disability, and the verdict is excessive 
to the extent that the jury, in awarding damages, compensated the plaintiff 
for total disability after a period or periods of partial disability had in- 
tervened. 

“Point 8 It was the duty of the plaintiff, upon making claim of the 
defendant, to furnish proof of disability showing the respective periods 
of total and partial disability with accuracy, and his failure to do so 
would defeat his right of recovery, provided the insufficiency of the proofs 
in this regard were pointed out to him, and he thereafter failed or re- 
fused to amend the proof_so as to show the respective periods of total 
and partial disability, or to find new proof furnishing such information. 

“Point 9 The plaintiff, in his proofs of loss which he presented to 
the company, did not point out the respective periods of total and partial 
disability, either in the first instant or after the proofs were called to his 
attention and their insufficiency in this regard pointed out. The defend- 
ant is therefore entitled to the general affirmative charge.” 


Appellant then insists that the undisputed evidence shows that under 
these definitions there never was only “total disability,” because insured 
performed some of his duties for some time after the date of the acci- 
dent; that his disablement was partial only, at best, during the period 
claimed; that if there was ever a total disablement, within the terms of 
the policy, it ceased when insured performed part of his business or du- 
ties; and that if he thereafter became totally disabled from performing 
any of his duties or business, he could not recover as for total disable- 
ment, but at best only as for partial disablement, though in fact he was 
totally disabled; this, because the total disablement was not in such case 
“continuous from date of accident.” 

[1] We find no reversible error in any of the instructions given to the 
jury by the trial court. The court instructed the jury correctly as to the 
beginning and ending of the periods of total and partial disablement. 
We here quote a part of the oral charge (and there were written charges 
to the same effect) : 

“So it will be your duty, if you find for the plaintiff in this case, to 
ascertain and determine from the evidence what period, if any, the plain- 
tiff was totally disabled for, the plaintiff was disabled for, what period, if 
any, that he was partially disabled for, because his amount of recovery. 
if he is entitled to recover, would be determined—the amount that he 
would be entitled to recover, if anything, would be governed by wheth- 
er or not he was partially disabled or totally disabled. Now, under the 
terms of this policy, gentlemen, if you should find from the evidence 
that the plaintiff was partially disabled for any period of time, then after 
such period of partial disablement he would not be entitled to recover 
anything for total disablement, although you should find from the evi- 
dence that after such period of partial disablement he was totally dis- 
abled, because this policy provides that the total disablement—it must be 
continuous disablement and inability from the date of accident to per- 
form any business duty or occupation. In other words, if then—if you 
should find from the evidence that he was partially disabled for any pe- 
riod of time, then, although after that time he was—you should find from 
the evidence he was totally disabled, he could not be entitled to recover 
under this policy for any period of total disablement which was _ subse- 
quent to any period of partial disablement, after a period of partial dis- 
ablement, even though total disablement, he could not receive pay for 
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but partial disablement because under the terms in this contract, which 
is a contract which the parties entered into. It is a question of fact under 
the evidence in this case for you to determine for what period, if any, 
the plaintiff was totally disabled, what period, if any, he was partially dis- 
abled.” 

Appellant certainly has no cause to complain as to this part—and 
does not, except that it contends that the evidence without dispute shows 
that there was no total disablement within the meaning of the policy. 

The defendant did except to two propositions stated in the oral 
charge of the court which defined total and ‘partial disablement. The first 
of these propositions was as follows: 

“Now, if you should find from the evidence the date of the accident 
that the plaintiff was unable, disabled from performing any material or 
substantial part of his duties under his employment, then—if you should 
find from the evidence those facts, that he was unable and disabJed as a 
proximate consequence of this accident from performing any of the ma- 
terial and substantial duties of his employment, then he would be totally 
disabled and would be entitled to recover for such total disablement from 
the date of the accident.” 

The second proposition was as follows: 

“In determining as to whether or not he was partially disabled, if 
you should find from the evidence that he was able to perform a material 
and substantial part of the duties of his employment, then he would be 
—any material or substantial part of the duties of his employment, then 
he would be only partially disabled under the provision of this policy, and 
it is important under the provisions of this policy that you should de- 
termine those facts because the amount of his recovery is based, of course, 
on whether or not he was totally or partially disabled.” 


The court when the exception was reserved, corrected the first pro- 
position as follows: 

“T will correct that portion of my oral charge which has just been 
read to you. I am glad Mr. All called my attention to it because it is 
not what I intended to say and it is not a correct statement If he was 
totally disabled as a proximate consequence of this accident from per- 
forming any and every—lI said any, but I mean that if he was disabled 
proximately by this accident from performing any and every material 
and substantial duty of hig employment that it would be a total dis- 
ability.” 

[2] The first proposition was cured of any error or misleading tend- 
ency by the correction shown above; certainly, so far as appellant was 
concerned. If there was any error, it was not prejudicial but beneficial to 
the defendant. 


The text-books and adjudged cases have thus spoken as to “total dis- 
ability,” as the term is used in accident policies: 


“Total disability depends upon the circumstances of each case. While 
the language of the policy is to be considered, the occupation of the in- 
sured and facts in each case are also to be considered. Total disability 
does not mean absolute physical disability, and may exist though insured 
can perform occasional acts, if he is unable to do any substantial portion 
of the work connected with the occupation. * * * Where insured 
worked two months after receiving the injury it was held there was no 
continuous disability. An interruption of 8 days, during which insured 
made an effort to work, on the advice of his physician, does not destroy 
the continuity of his disability. And an accident policy which provides 
for indemnity on total disability by reason of injury which shall im- 
mediately disable insured, does not cover such disability which did not 
wholly disable insured for 22 days after the accident.” 2 Bacon on Life 
& Accident Ins. § 542; A®tna Life Ins. Co. v. Lasseter, 153 Ala. 630, 45 
South. 166, 15 L. R A. (N. S.) 252; Cont. Cas. Co. v. Wate, 101 Tex. 
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102, 105 S. W. 35; Clark v. Pac. Mut. L. Ins. Co., 185 Ill. App. 580; 
Laventhal v. Fid. & Cas. Co., 9 Cal App. 275, 98 Pac. 1075. 

These propositions are not in conflict with, but are in accord with, 
the decision of this court in the case of Continental Casualty Co. v. Og- 
burn, 175 Ala. 357, 57 South. 352, Ann. Cas. 1914D, 377, wherein it is said: 

“The terms ‘at once’ and ‘immediately,’ as used in the accident pol- 
icies, in dealing with the nature and character of the disability, have been 
construed by a majority of the courts as adverbs of time and not causa- 
tion, and that they do not mean a reasonable time, but mean presently or 
without any substantial interval between the accident and the disability. 
1 Encyc. L. & P. 332; 4 Cooley’s Briefs on Ins. pp. 3168, 3169.” ‘ 

The appellant contends that as the evidence is without dispute that 
during the period of time claimed as total disability the insured went to 
his office and attempted to perform and did perform a part of his duties, 
which were those of traveling salesman and shipping clerk for a mercan- 
tile business, that this is conclusive against the insured, and that his dis- 
ability after he attempted or did perform a part of his duties was not 
total. 

We are not willing to hold that such facts, though without dispute, 
are conclusive against the insured. There is abundant evidence that plain- 
tiff’s injuries were such as to make a total disablement for the period 
claimed, viz. from the date of the injury, February 9, 1914, to October 28, 
1914. 

The affidavit as to the loss and injury, and testimony of some of the 
physicians who attended the insured, was in part as follows: 

“He was * * * necessarily and wholly unable to do any work at 
his occupation, above stated, for 29 weeks and 5 days, from February 9, 
1914, to and including October 28, 1914.” 

[3] This evidence was not wholly overcome or explained by cross- 
examination of insured and the physicians. It is true, as before stated, 
that during this period the insured did go to his office and the store, 
and on several occasions attempted to perform some of his duties, and in 
a way did assist in discharging some parts of these duties, but had to 
desist therefrom. His evidence, together with that of the physicians and 
other witnesses, show that he ought not to have so attempted to perform 
those duties during the periods as to which the claim for total disability 
is made. He was, within the meaning of the policy, totally disabled, not- 
withstanding he did during the period, on different occasions, go to his 
office or place of business and attempt to perform some of those duties. 
If the testimony of the doctors is true, and they were doctors of un- 
questioned veracity aud ability, this attempt of the insured was an error 
of judgment and indiscretion on his part. e 

[4] The meaning of the quoted provisions of the policy is not that 
the iniury or accident which shall entitle the insured to pay as for a 
total disability shall be such as to render it physically impossible for him 
to perform or discharge any of the duties of his business or employment. 
Total disability may exist though it is physically possible for insured to 
perform occasional acts as part of his employment or business It is 
not necessary that the injury or accident shall be such as to make it 
absolutely necessary that insured stay in his room, home, or hospital dur- 
ing the entire period for which he claims total disability. 

In construing the provisions of an accident policy somewhat similar 
to the one now under consideration, it was said by the Supreme Court 
of Maine in the case of Young v. Travelers’ Ins. Co., 80 Me. 244, 13 Atl. 
896, which is quoted with approval by Mr. Bacon in his work on Acci- 
dent Insurance. 

“The object to be accomplished by this contract was indemnity to the 
plaintiff for loss of time from being wholly disabled from prosecuting his 
business by an injury received as specified in the policy. He was not able 
to prosecute his business unless he was able to do all the substantial acts 
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necessary to be done in its prosecution. If the prosecution of the busi- 
ness required him to do several acts and perform several kinds of labor, 
and he was able to do and perform one only, he was effectually disabled 
from performing his business as if he could do nothing required to be 
done, and while remaining in that condition he would suffer loss of time 
in the business of his occupation. * * * To entitle the plaintiff to 
recover, he was not required to prove that his injury disabled him to 
such an extent that he had no_physical-ability to do what was necessary 
to be done in the prosecution of his business, but that it was sufficient if 
he satisfied them [the jury] that his injury was of such a character and 
to such an extent that common care and prudence required him to desist 
from his labors and rest so long as it was reasonably necessary to ef- 
fectuate a speedy cure—so that a competent and specified physician called 
to treat him would direct him so to do.” 2 Bacon on Life & Accident Ins. 
§ 554. 

The same author further quotes from a decision of the Supreme 
Court of another state, as follows: 

“The words totally disabled, permanent disability, wholly disabled are 
to have a reasonable construction. The Supreme Court of Oklahoma 
cites with approval the following definition: ‘Total disability does not 
mean absolute physical disability on the part of the insured to transact 
any kind of business pertaining to his occupation. Total disability exists, 
although the insured is able to perform a few occasional acts, if he is 
not able to do any substantial portion of the work connected with his oc- 
cupation It is sufficient to prove that the injury wholly disabled him 
from the doing of all substantial and material acts necessary to be done 
in the prosecution of his business, or that his injuries were of such a 
character and degree that common care and prudence required him to 
desist from his labors so long as was reasonably necessary to effect a 
speedy cure.’ The Missouri Court of Appeals has said: ‘But stress is laid 
by defendant’s able counsel upon a part of the clause above set out which 
itself assumes to define what is meant by wholly disabled, wherein it is 
said that the assured must be totally unable to perform any part of his 
duties. We do not consider that such provision has any material control 
over the other portion of the clause. When parties enter into a con- 
tract it must be assumed that they intended that which in certain events 
or contingencies would mean something and have some effective force. 
And so it has been held that if a promissory note reads that, A. promises 
not to pay B. $100, the word “not” will be disregarded, since the parties 
must have meant something by the execution of the note. The occupa- 
tion of a merchant calls for both menal and physical exertion. If “wholly 
disabled” means that he shall, literally, be totally unable to perform any 
part of his business, then mental capacity exercised is merely directly, in 
a single instance a matter the most trivial, as, for instance, to sweep the 
floor, or the physical effort of doing it himself, would bar a recovery on 
the policy. Total mental disability means that one must have his mental 
faculties entirely suspended; and total physical disability means the loss 
of power to move. It cannot be that the parties intended that before an 
assured could recover on the policy he should lie the full-period of his in- 
jury in a state of coma. To interpret the clause in its contractual sense, 
as defendant seeks to have us do, would render the contract utterly use- 
less to an assured and would be nothing short, practically speaking, of 
collecting a premium without rendering a consideration. We therefore 
find ourselves driven back to the position taken by the authorities on the 
construction of the first part of the clause, viz., that the disability meant 
is a disability as to the performance of any substantial part of the busi- 
ness. These views have met with general approval.” 2 Bacon on Life 
& Accident Ins § 555. 

[5, 6] If the insured had failed or refused to attempt to do or per- 
form any act relating to or connected with his business, this would not 
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have precluded the company from proving that the injury or accident was 
not such as to cause total disability within the meaning of the policy; 
neither should the fact that he attempted to so perform when in fact 
and in truth he ought not to have done so, and when the accident or in- 
jury was such as to create or produce total disability, preclude the insured 
from showing the truth of the matter, although it was contrary to what 
he himself, at the time he attempted to perform the labor, thought of 
the accident or injury. Estoppels must be mutual. There is nothing in- 
consistent in the position assumed and maintained by the insured in this 
case, if he was honest and candid when he claimed different periods of 
time as for total disability and of partial disability. There is abundant 
evidence to show that he was acting honestly and candidly in making both 
claims as to his knowledge of the character, nature, and extent of his in- 
juries on the two occasions. Of course, the injuries must have been the 
result of an accident within the terms of the policy, and not the result 
of his own fault or other cause not within the terms of the policy. He 
cannot by his own subsequent wrong or fault increase the injury or so ex- 
tend the time of disability. 


The evidence tends to show that the accident was really serious from 
the very beginning, even before it was known to the plaintiff or his at- 
tending physicians; the character of the injury being a strain or sprain 
of the kneejoint, consisting of the breaking or rupture of some of the 
ligaments which held the joint in place. Plaintiff at first paid little at- 
tention to it, thinking it not serious or important, and without thinking 
it serious enough to bring it within the terms of the policy, either as to 
a total or partial disability; but the pain soon increased, the use of the 
limb becoming difficult, and when he did consult a physician it was found 
to be more serious than plaintiff thought. On further examination and 
treatment by the physicians ft was found to be much more serious than 
they first thought it to be, and finally resulted in a surgical operation being 
necessary, which the physicians claim was of such a nature and extent as 
to be classed as a total disability from the beginning, though the plaintiff 
and doctors at first thought differently of it. 

[7] The fact that insured received wages from his employer during 
the period of time for which he claimed total disability did not of itself 
preclude his right to recover as for stich total disability. If the accident 
and injury insured against was such as to entitle the insured to recover 
as for total disability, it was no concern of the insurance company that 
the employer of the insured continued to pay a part or the whole of the 
wages due the insured during the period of total disability. Of course, 
the policy could have provided that the insured should not be entitled to 
receive or recover from the insurance company except what he lost in the 
way of wages, or salary, during the periods of disability, but this policy 
did not so provide: 

It follows that there was no error in submitting the question to the 
jury under all the evidence as to whether or not plaintiff was entitled to 
recover as for total disability, and, if so, for what length of time. We 
find ample evidence in this record to support the verdict of the jury as for 
the amount of damages recovered, and hence there was no error in deny- 
ing the motion for a new trial on the ground that the verdict was exces- 
sive. 

Many of the requested charges were properly refused because they 
invaded the province of the jury Many of those refused were fully 
cured by the oral and written requested charges. 

[8] There is no merit in the assignments of error as to notice of in- 
jury and loss given to the insurance company in accordance with the terms 
of the policy. It appears that two separate notices were given the in- 
surance company by the insured, and that no objection was then made as 
to the sufficiency of either; but the company declined to recognize liability 
as for any amount. That is there was ample evidence to carry these ques- 
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tions to the jury, and they were properly submitted. As we have before 
stated, the fact that the first notice and claim as for loss was for a much 
shorter period of total and partial disability than the last was not con- 
clusive against the right to recover as for the period specified in the last 
claim. There was no element of estoppel. _The insurance company did 
not act upon the first claim to its detriment or injury. It seems to have * 
denied all liability. If it had accepted the first claim and settled therefor, 
then that might have precluded the plaintiff from claiming as for a total 
disability thereafter; but it is not shown that the insurance company took 
any action on this claim further than to ignore it and deny all liability. 

We find no error in_this record prejudicial to the appellant, and hence 
the judgment appealed from must be affirmed. 

Affirmed. 


Anderson, C. J., and Somerville and Thomas, JJ., concur. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First District, Division 2. 


HANNA 
v. 


INTERSTATE BUSINESS MEN’S ACC. ASS’N OF DES MOINES, 
IOWA. (Civ. 2779.)* 


INSURANCE-—ACCIDENT INSURANCE POLICY. 


Though an accident policy, providing for payment of a specified 
sum in case of the death of the insured on account of bodily injuries ac- 
cidentally sustained, declared that if injury should be a hernia the limit 
of liability should be $50, the beneficiary is entitled to recover the full 
amount, where the insured suffered an accident causing a hernia of which 
he shortly died; the hernia being regarded as the result of the accident 
and the accident itself and not the hernia as the catise of death. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Superior Court, City and County of San Francisco; 
John Hunt, Judge. 

Action by Sam Ellen Hanna against the Interstate Business Men’s 
Accident Association of Des Moines, Iowa. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


R. M. Haines and Dunshee, Haines & Brody, all of Des Moines, Iowa, 
and Hadsell, Sweet & Ingalls, of San Francisco, for appellant. 

Jacobs & Oliver, of San Francisco, and Frank E. Green, of Seattle, 
Wash., for respondent. 


Haven, J. Plaintiff sued as beneficiary under a policy of accident 
insurance issued to her deceased husband by defendant. Verdict and judg- 
ment were entered for plaintiff for the sum of $5,000 being the full amount 
spcified in the policy, from which judgment defendant appeals. 


*Decision rendered, May 28, 1919. Rehearing Denied by Supreme 
Court July 24, 1919. 182 Pac. Rep. 771. 
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Under the terms of the policy, the defendant agreed to pay to the 
beneficiary, in case of death of the insured, “the sums hereinafter 
specified, fcr loss of life, * * * on account of bodily injuries sustained by 
the member * * * effected directly and independently of any other con- 
tributing, concurring or intervening cause, by external, violent and ac- 
cidental means.” Certain conditions and limitations were specified in the 
policy and made a part thereof. Those material to the consideration of 
this appeal are the following: 

“If, as a result of such injury, independently of all other causes, in- 
tervening, contributing or concurring, the death of the member shall oc- 
cur within ninety days from the date thereof, the association shall pay 
the sum of five thousand dollars ($5,000.00), which shall be in full and 
complete satisfaction of every claim against it, including any claim for 
disability.” 

Then follows a specification of certain “Special Limited Benefits and 
Indemnites,” among which is the following: 

“C, Hernia.—lf the bodily injury be a hernia, the limit of the lia- 
bility of the association shall be fifty dollars ($50.00).” 

The appellant contends that its liability under he policy was limited 
to the sum of $50, for the reason that the death of the insured resulted 
from hernia. It was alleged in the complaint that the insured “received 
personal injuries through external, violent and accidental means, to 
wit: By being struck on his chest and abdomen by a heavy board, plank, 
or piece of wood, causing a strangulated hernia and a strangulation and 
paralysis of his bowels. That by reason of the aforesaid injuries and as 
the direct result thereof, *hdependently of any other contributing, con- 
curring, or intervening cause, the said insured died on or about the 30th 
day of November, 1916.” The evidence disclosed that at the time men- 
tioned in the complaint the insured was moving a heavy plank when he 
slipped and the end of the plank struck him on the chest and abdomen; 
that he immediately suffered great pain, and showed signs of- serious in- 
jury; that a physician examined the deceased about 20 minutes after 
the accident and discovered a severe strangulated hernia, which was con- 
ceded to be the result of the fall and blow. The insured was operated 
on immediately and the hernia reduced, but he died seven days later 
from paralysis of the bowel and gangrene, resulting from the injuries re- 
ceived at the time of the accident. The appellant admits the above facts, 
but claims that the bodily injury from which death resulted was the hernia, 
and not the accidental blow from the plank. 

The question involved is wether or not the liability of the defendant 
is limited to $50 under the terms of the policy, when death results from 
a hernia, which in turn is caused by an accidental blow of the character 
above set forth. Under familiar legal principles the hernia must be re- 
garded as the result of the accident, and the accident itself and not the 
resultant hernia, as the cause of the death. The provision in the policy 
for insurance against loss of life “on account of bodily injuries” is equiv- 
alent to loss of life caused by bodily injuries which injuries under the 
further provisions of the policy must have been “effected directly and 
independently of any other contributing, concurring or intervening cause 
by external, violent and accidental means.” The cause of the injury is 
that which sets in motion a train of events which brings about a result 
without the intervention of any force operating or working actively from 
a new and independent source. In this case there can be no question but 
that. the accidental blow from the plank was such cause. The hernia was 
one of the effects of such cause, but likewise was the resulting death. 

The exact question here involved has been considered in a number 
of cases, all of which are in accord with the views above expressed. In 
several of such cases the reasons for refusing to insurance companies the 
benefit of a reduced liability on account of death resulting from hernia. 
under provisions of policies of accident insurance of ‘ike effect to those 
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of the policy here involved, as far as the question now under consider- 
ation is concerned, received careful and exhaustive consideration. The 
courts to which such question has been submitted have been uniform 
in holding that, under facts similar to those in the case at bar, the death 
was caused by the accident from which the hernia resulted, and not by the 
hernia itself. They have refused, therefore, to reduce the liability of the 
insurance company. The leading cases so holding are: Berry v. United 
Commercial Travelers’ of America, 172 Iowa, 429, 154 N W. 598, L. R. 
A. 1916B, 617, Ann. Cas. 1918A, 706; Travelers’ Ins. Co. of Hartford v. 
Murray, 16 Colo. 296, 26 Pac. 774, 25 Am. St. Rep. 267; Summers v. Fidel- 
ity Mutual Aid Ass’n, 84 Mo. App. 605; Atlantic Accident Ass’n v. Alex- 
ander, 104 Ga 709, 30 S. E. 939, 42 L. R. A.188. Appellant concedes that 
the authorities above referred to are contrary to its contention, but claims, 
that povisions of the policies involved in said cases to the effect that the 
insurance “does not cover accident nor death resulting wholly or partly 
from * * * hernia” differentiate the cases from the facts of the instant 
case. In our opinion, the reasoning of the authorities referred to applies 
with equal force to the policy now under consideration. The only case 
cited by appellant which sustains a reduced liability of the insurance com- 
pany for death resulting from hernia is Keen v. Continental Casuality Co., 
“Where accidental injury results in hernia * * * the amount payable 
175 Iowa, 513, 154 N. W. 409. In that case the exempting clause was: 


“Where accidental injury results in hernia * * * the amount payable 
shall be one-fourth of the amount which otherwise would be payable.” 


This is a very different provision from the one contained in the policy 
in the instant case or those involved in the other cases above referred to. 


Appellant complains of certain instructions given by the trial court 
as being contradictory and as assuming facts not in evidence. The in- 
structions as a whole correctly stated the law as applicable to the facts 
in issue, and we fail to find therein any prejudicial error. 


Th judgment is affirmed. 
We concur: Langdon, P. J.; Brittain, J. 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


WACKER 
v. 


NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, 
TENN. (No. 15495.)* 


. INSURANCE—ACCIDENT INSURANCE—WAIVER OF TIME 
OF PAYMENT—EVIDENCE. 
In an action on a policy of accident insurance, evidence held to show 
a waiver by the insurer of the time of payment of premiums on the first 
of each month and the continuance of the policy in force. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


*Argued and Submtted May 6, 1919. Opinion Filed July 1, 1919. Re- 
hearing Denied July 12, 1919. 213 S. W. Rep. 869, 


Vol. LIV—31, 
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2. INSURANCE—ACCIDENT INSURANCE—WAIVER OF TIME 
OF PAYMENT. 


The conduct of an accident insurer in accepting monthly premiums 
after they were due on the first of the month constituted a waiver of the 
time of payment binding upon it. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


3. INSURANCE—ACCIDENT INSURANCE—SUICIDE AS DE- 

FENSE. 

There can be no recovery on an accident policy where insured com- 
mitted suicide, unless he was insane, in which case Rev. St 1909, § 6945, 
applies. 

(For other cases, see Insurance, Deo Dig. § 465.) 


4. INSURANCE—ACCIDENT INSURANCE — SANITY — QUES- 

TION FOR JURY. 

In an action on accident policy, insured having committed suicide, the 
question of sanity or insanity should have been submitted to and determined 
by the jury, even if not raised on trial. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 

Action by Emma Wacker against the National Life & Accident In- 
surance Company of Nashville, Tenn. Judgment for plaintiff, and de- 
fendant appeals. Reversed and cause remanded for further proceed- 
ings. 


Chris P. Ellerbe, Vincent L. Boisaubin, and Jones, Hocker, Sullivan 
& Angert, all of St Louis, for appellant. 
I’. H. Bacon, of St. Louis, for respondent. 


Reynotps, P. J. This is an action on an accident insurance policy. 
The petition, averring the incorporation of defendant under the laws of 
the state of Tennessee, as as an accident insurance company and as such 
doing business in this state, and averring that plaintiff was the wife, and is 
the widow, of Frederick W. Wacker, after setting out the terms of the 
policy and compliance therewith by the the insured, it is averred that the 
policy was maintained in force continuously from its date up to and in- 
cluding the month of June, 1915, a period of more than 6 years, by the 
payment of monthly premiums in advance therein provided for. Averring 
that Frederick W Wacker died on the second day of June, 1915, and that 
his death was the result, directly and independently of all other causes, of 
bodily injury effected through external, violent and accidental means, 
to wit, by a pistol shot, and averring the amount due on the policy and 
defendant’s refusal to pay, and that the refusal to pay was vexatious and 
without reasonable cause, judgment is asked for the amount of the policy, 
for 10 per cent of the principal sum as damage for vexatious refusal to 
pay, and for a reasonable attorney’s fee. 

The answer, admitting the incorporation of the defendant and the 
issue of the policy insuring the life of Wacker against death resulting 
directly and independently af all other causes from bodily injuries effected 
through external, violent and accidental means, admits that on June 2nd, 
1915, Wacker died, and denies that at the time of his death the policy of 
insurance was in full force and effect, and denies each and every other 
allegation in the petition, further averring that the policy of insurance 
had expired by reason of the non-payment of the premiums thereon at a 
time prior to the death of Wacker. 

In her reply plaintiff denies that the policy had expired by reason of 
the non-payment of premiums, as alleged, and avers that by reason of 
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defendant’s course of dealing with Wacker in collecting premiums after 
the time specified for the payment thereof, defendant had established a 
course of dealing for receiving the payments after due, whereby Wacker 
was misled, and if any.of the premiums were not paid at the time they 
were due it was because of this course of dealing, by reason of which 
the defendant is estopped from claiming the policy was not in force at 
the time of the death of Wacker, the premiums having been duly tendered 
to defendant within the time established by the course of dealing for the 
payment thereof. 

At a trial before the court and jury there was a verdict in favor of 
plaintiff for her damages assessed at $440, and also for the sum of $40 
for vexatious refusal to pay, and the sum of $150 as a reasonable attor- 
ney’s fee, a total of $630. Judgment following, and defendant, filing a 
motion for a new trial and excepting to the action of the court in over- 
ruling it, has duly appealed. 

At the trial the policy, which was introduced in evidence by plaintiff, 
bears date Nashville, Tenn., April 21st, 1908, and contains, among other 
provisions, these which are the ones necessary to be here considered: 

First. That the defendant, in consideration of the policy fee, premium 
and statements, warranties and agreements in the schedules indorsed on 
the policy and made a part thereof, “does hereby insure Frederick W. 
Wacker, * * * subject to the provisions, conditions and limitations 
herein contained and indorsed thereon, from 12 o’clock, noon, standard 
time, of the day this contract is dated, until 12 o’clock, noon, standard 
time, of the first day of June, 1908, and for such further periods stated 
in the renewal receipts, as the payment of the premium specified in said 
schedule will maintain this policy and insurance in force,” the insurance 
being against disabilities and death “resulting directly and independently 
of all other causes from bodily injuries effected through external, violent 
and accidental means.” 

Second. “In the event of injury or loss, fatal or otherwise, * * * 
or death or disability due to or resulting directly or indirectly, from in- 
juries intentionally inflicted upon the assured by himself or by any other 
person, or from injuries inflicted upon the assured by himself, or received 
by him while insane, * * * the limit of the company’s liability shall 
be one-fifth of the amount that would be otherwise payable under this 
policy, anything herein to the contrary notwithstanding.” 

The policy further stipulated that if the payment ofgany renewal 
premium shall be made after the expiration of the policy.or of the last 
renewal receipt, neither the assured nor the beneficiary shall be entitled to 
recover for any accidental injury happening between the date of any such 
expiration and 12 o'clock, noon, standard time, of the day following the 
date of said renewal payment; nor shall the acceptance of an overdue 
premium or premiums constitute a waiver of the requirement that all re- 
newal premiums be paid in advance as specified in this contract and that 
the acceptance of any renewal premiums shall be optional with the com- 
pany. 

It was provided that the monthly premium, one dollar, was to be paid 
in advance, without notice, it being stipulated that premiums are due on 
the first day of each month in advance and must be paid either at the 
home office of the company or to such persons as may be designated by 
the company in writing to receive them. 

A letter to defendant was introduced in evidence, of date June 5th, 
1915, in which the writer stated that he inclosed his personal check for a 
dollar, in payment of the assessment on the Wacker policy for June, 
1915, the letter notifying defendant that Wacker had shot himself on the 
second of June and had been buried on the 4th, and asking for blanks to 
make out proofs of death. The company answered this, returning the 
dollar but declining to send blanks, the letter signed by the superintendent 
of the company, and stating that he wished to notify the party that— 

It “will not be necessary to forward the blank claim papers you men- 
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tion in your letter as the policy was out of benefit at the time he (Wacker) 
was shot and the company has no liability as you will see by referring to 
the conditions set out in said policy.” 


Plaintiff, examined as a witness, testifying that the insured was her 
husband, both of them residing in St. Louis, testified that he died on 
June 2nd, 1915. Asked, “Now what was the cause of his death?” witness 
answered, “Nervous breakdown through work.” Counsel for defendant 
stated that he objected to that, whereupon counsel for plaintiff asked wit- 
ness, ‘What was the immediate cause?” to which she answered, “He shot 
himself right in the mouth * * * the second day of June, at 9 
o'clock in the morning.” She further testified that she had paid most of 
the premiums. 

Plaintiff introduced in evidence books provided by defendant, in each 
of which was printed: 

“This book must always be presented to the collector when paying 
premiums, and receive his signature, which is a receipt for same.” 


There were three of these books, being the receipts of monthly pre- 
miums covering the years 1908 to 1915. By these books it appears that 
in 1908, eight of the premiums paid that year were not paid on the first 
day of the month due; only five of them were paid on the first of the 
month; for 1909, three were paid after the first of the month in which 
they were due; for 1910, nine were paid after the first of the month due; 
for 1911, eight were paid after due, some of them paid very near the 
end of the month; for 1912, all but one were paid after the first of the 
month, running from two to five days after the first of the month; for 
1913, all but three were paid after the first of the month, one paid on the 
28th of the month following it was due, one on the 29th, and one on the 
3ist; for 1914, all but one were paid after the first of the month in which 
they were due, one of them paid on the 28th, another on the 30th; for 
1915, the payment due January was paid on the 5th; that due February 
was paid on the 3rd; that due March was paid on the 4th, and the one 
that was tendered after his death, as before stated, was tendered June 5th 
and returned June 8th, 1915. 


Plaintiff offered and introduced in evidence, over the objection of 
defendant, the certificate from the Bureau of Vital Statistigs of the State, 
in which it was set out that the cause of death was “Hemorrhage of brain 
due to gunshot wound. Suicide.” This was signed by the Deputy Coroner 
of the city of St. Louis. 

There was evidence on the part of plaintiff as to the reasonable fee 
—_— a witness testifying that a reasonable attorney’s fee would 

e $150. 

At the close of plaintiff's evidence defendant offered a demurrer, 
which was overruled. 

Beyond introducing a certificate of health of the insured, dated Feb- 
ruary llth, 1914, and some evidence as to receipt of past due premiums 
by defendant, defendant introduced no evidence here necessary to con- 
sider. 

Plaintiff introduced what she called evidence in rebuttal, not here 
material. 

At the close of all the evidence, defendant again unsuccessfully de- 
murred. 

The court, at the instance of .plaintiff, instructed the jury, first, that 
under the pleadings and evidence in the case, plaintiff was entitled to 
recover the principal amount of $400, and an additional 10 per cent for the 
12 months prior to the death of Wacker such policy was in force. A 
second instruction was as to vexatious delay. As no error is assigned as 
to this, we do not consider either that or the question of vexatious delay 
and refusal to pay. 

It is not necessary to set out the instructions asked by defendant and 
refused. The points urged by appellant are, first, that the policy provided 
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for monthly insurance and by its terms expressly limited the period of 
insurance to the calendar month in which the premium was paid, and it 
was therefore not in force at the time of the suicide; second, that there 
was no waiver or estoppel, because, first, renewals were optional; second, 
the renewal premium for June was tendered after the death of the insured; 
and, third, that the insured committed suicide while sane,- and that this 
being a voluntary act, the death was not the result of accidental means 
and suicide is therefore a defense. 

[1,2] Under the evidence in the case as to the time in which the pre- 
miums had been paid, we think that it was proper for the court, as a 
matter of law, to hold that there had been such a waiver of the time of 
payment on the first of the month and the continuance of the policy in 
force, as to warrant the court in instructing the jury, as a matter of law, 
that on that issue defendant had failed in its defense. As we had occasion 
to say in Zahm v. Royal Fraternal Union, 154 Mo. App. 71, loc. cit. 82, 
133 S. W. 378, cases are so numerous, decided by the Supreme Court of our 
state by our appellate courts, as well as by theUnited States Supreme 
Court and courts of other states, on the rule of waiver by act of receiving 
premiums after the time they were due that it is unnecessary to enumerate 
or quote from them. As we also said in that case: 


“It is a settled rule in all of these cases that the doctrine of waiver by 
acts is applicable to these societies as well as to regular insurance com- 
panies; for that matter, is applicable to all conditions in contracts which 
ray be assumed to have been waived by a long continued course of con- 
duct between the parties themselves.” 


A few of the cases from our own courts in support of this proposition 
are those of McMahon v. Supreme Tent Knights of the Maccabees of the 
World, 151 Mo. 522, 52 S. W. 384; Goedecke v. Metropolitan Life Ins. 
Co., 30 Mo. App. 601; Wagaman v. Security Mutual Life Ins. Co., 110 
Mo. App. 616, 85 S. W. 117; Hawkins v. Woodmen Accident Ass’n, not 
to be officially reported, but see 204 S. W. 566, the latter a case on its facts 
very much like the one at bar. The court could direct the jury that the 
acts of d:fendant constituted a waiver, as a matter of law.- So far as 
this instruction covered that it was correct. 


[3,4] But the instruction goes further than that; in effect, it is an 
instruction for the jury to find for plaintiff for the full amount, on the 
assumption that suicide was no defense in an accident policy. That is not 
now held to be the law, although for many years the bench and bar have 
assumed that it was, on the authority of Logan v. Fidelity & Casualty 
Co., 146 Mo. 114, 47 S. W. 948. But under the recent holdings of our 
Supreme Court in Scales v. National Life & Accident Ins. Co. (Sup.) 
212 S. W. 8, Newell, Adm’r, v. Fidelity & Casualty Co., 213 S. W. —, and 
Brunswick v. Standard Accident Ins. Co., 213 S. W. 45, all of which have 
been decided by our Supreme Court in banc but none of which have yet 
been officially reported, if the party who committed suicide was at the 
time insane, then under the accident insurance policy, a recovery can be 
had, and section 6945 of our statutes applies; that is to say it shuts off 
the defense of suicide, even in an accident insurance policy; whereas, if 
the party at the time was sane, then this section does not apply, and in case 
of suicide committed by a sane man, there can be no recovery on an acci- 
dent policy. That we understand to be the ruling of our Supreme Court 
in the three cases referred to and they are the last utterance of that 
tribunal on this matter. It follows, therefore, that while this question of 
Sanity or insanity was not gone into nor developed at the trial, the mere 
fact that the party committed suicide is no evidence one way or the other 
of sanity or insanity, and that is a question that must be submitted and 
determined by the jury, even if not raised at the trial, as was the situation 
in the Brunswick Case, supra. In the case at bar the plaintiff was asked 
what was the cause of the death of her husband and she answered, “Nerv- 
ous breakdown through work.” Whether that resulted from such con- 
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dition as to render him iresponsible or insane when he took his life, was 
not gone into, counsel and court assuming on the one hand that suicide, 
under section 6945, Revised Statutes 1909, was no defense, and on the 
other hand that this so-called “suicide statute,’ was not applicable to 
accident insurance. 

[5] Learned counsel for the respondent claims that the matter of 
suicide was not raised in the lower court. That is true in a way, but by 
the demurrer to the evidence interposed at the close of plaintiff’s case and 
again at the close of all the evidence in the case, and in an instruction 
asked by defendant and refused, it is apparent that the point was in the 
case. Thus, the defendant asked the court to instruct the jury that the 
plaintiff was not entitled to recover unless the insured as the result of in- 
juries effected through external, violent and accidental means, alone 
and independent of all other causes, and that the burden of proof was on 
plaintiff to show to the satisfaction of the jury that the death was caused 
by external, violent and accidental means alone, independent of all other 
causes; that unless the jury believed that plaintiff had established by a 
preponderance of the testimony that the death of the insured was caused 
by external, violent and accidental means alone, independent of all other 
causes, their verdict must be in favor of defendant. This left out of con- 
sideration all question as to sanity or insanity of the deceased at the time 
when he inflicted the mortal wound, which our Supreme Court, in the 
Brunswick Case, holds must be considered. The learned trial court, in 
the instruction which it gave to find for plaintiff, evidently ignored this 
distinction and for that reason the instruktion which it gave, as far as 
it may be said to cover this part of the case, was improper. 

It follows that the judgment of the circuit court must be reversed 
and the cause remanded for further proceedings in accordance with the 
law as here indicated and as laid down in the late decisions of our Supreme 
Court which we have cited above. 

Allen and Becker, JJ., concur; Allen, J., in result. 


TRAVELERS’ INS. CO. v. DUPREE. (6 Div. 559.)* 
(Court of Appeals of Alabama.) 


I. INSURANCE— ACCIDENT INSURANCE—INJURY DURING 

FIGHT. 

Injuries sustained by plaintiff while defending himself from an un- 
provoked assault are within a policy insuring against injuries from ex- 
ternal, violent and accidental means, although plaintiff struck the first 
blow. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—ACCIDENT INSURANCE—EVIDENCE TO SUP- 

PORT VERDICT. 

In action on an accident policy authorizing certain weekly indemnities 
for total or partial loss of time, or a lump sum payment if the insured 
so elects in writing within a specified period, a verdict for plaintiff can- 
not stand where evidence showed neither an election nor loss of time. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


* Decision rendered, June 3, 1919. 82 South. Rep. 579. 
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Appeal from Circuit Court, Jefferson County; C. W. Ferguson, Judge. 

Action by George H. Dupree against the Travelers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


Tillman, Bradley & Morrow, of Birmingham, for appellant. 
R. H. Thatch, of Birmingham, for appellee. 


RANDALL v. TRAVELERS’ INS. CO. (No. 38.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—ACCIDENT INSURANCE—PAYMENT OF PRE- 
MIUM. 


Where an accident policy provided that no agent should have authority 
to change any of its terms, and that strict compliance on the part 
of the insured and beneficiary was a condition precedent to recover, and 
the insured executed an order directing the paymaster of his employer 
to pay premium in installments, but left his employer’s service shortly 
after the policy was written, held that it was erroneous to charge that 
payment of premium to a soliciting agent who the insurer claimed 
was not authorized to collect premiums, was a payment to the insurer, 
for it was a question of fact for the jury whether it was within the appar- 
ent scope of such agent’s authority to receive payment. 


(For other cases, see Insurance, Dec. Dig. 668(8). 


2. INSURANCE—STATUTES—APPLICABILITY. 

Comp. Laws 1915, § 9305, declaring that any person who shall solicit 
an aplication for insurance upon life of another shall in any controversy be- 
tween the assured or his beneficiary and the insurer be regarded as agent of 
the insurer, is not applicable to accident policies. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


Bird, C. J., and Kuhn and Fellows, JJ., dissenting. 


Error to Circuit Court, Wayne Co.; William B. Williams, Judge. 

Action by Hattie Randall against the Travelers’ Insurance Company. 
There was a judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 


Argued before Bird, C. J., and Ostrander, Moore,. Steere, Brooke, 
Fellows, Stone, and Kuhn, JJ. 


Vandeveer & Foster, of Detroit, for appellant. 
Dwyer & Dwyer, of Detroit, for appellant. 





* Decision rendered, July 17, 1919. 173 N. W. Rep. 388. 
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RECHTZIGEL v. NATIONAL CASUALITY Co. (No. 21314.)* 


(Supreme Court of Minnesota.) 


2. INSURANCE—ACCIDENT INSURANCE—CONDITIONS PRECE- 
DENT TO ACTION—DEFENSE OF SETTLEMENT. 


A provision of the policy requiring the insured to furnish physicians’ 
reports as a condition precedent to the maintenance of an action thereon 
has no aplication where the insurer asserts that it has made settlement 
in full and is released from further liability. 


(For other cases, see Insurance, Dec. Dig. § 612(2) 


3. INSURANCE—ACCIDENT INSURANCE—PHYSICIAN’S CARE 
—CONSTRUCTION OF POLICY. 

By the terms of the policy here involved, the insured was entitled to 
indemnity for total disability caused by accident if he was under the care 
of a physician during the period of disability, even though there was no 
medical treatment of his injury. 


(For other cases, see Insurance, Dec. Dig. 525.) 


4. INSURANCE—ACCIDENT INSURANCE—INDEMNITY. 

The liability of the insurer became absolute when the accident occurred, 
and the right to indemnity, payable in future installments, was not contin- 
gent upon the payment of premiums falling due after the date of the acci- 
dent. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from District Court, Ramsey County; Frederick N. Dickson, 
Judge. 

Action by Henry Rechtzigel against the National Casualty Company. 
Verdict for plaintiff, and, from an order denying its alternative motion for 
judgment notwithstanding the verdict or for a new trial, defendant ap-~ 
peals. Order affirmed. : 


Rieke & Hamrum, of Minneapolis, for appellant. 
John J. Keefe, of St. Paul, for respondent. 


a Decision rendered, July 18, 1919, 173 N. W. Rep. 670. Syllabus by the 
ourt. 


ALLMAN v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. (No.19219.)* 


(Supreme Court of Missouri, Division No. 1.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—VALID- 
ITY OF STIPULATION—NOTICE OF DEATH. 
Fraternal benefit association and member may stipulate as part of their 
contract that notice of member's death will be given within certain time 
and that knowledge of his death, of members and officers of the local 


*Decision rendered, March 28, 1919. Rehearing denied, April 7, 1919. 
213 S. W. Rep. 429. 
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branch organization, shall not constitute notice to the asociation; such stip- 
ulation being binding on beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 789(1). 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—CONSTI- 
TUTION OF ASSOCIATION. 


Under Laws 1911, p. 286, § 9, making constitution of benefit association 
a part of the contract between the association and a member, and under 
certificate of association containing similar provision, beneficiary was 
bound by provision of constitution requiring notice of death of member 
to Supreme Secretary of the association within certain time and providing 
that knowledge or information of members and officers of local council 
should not constitute notice to the association. 


(For other cases, see Insurance, Dec. Dig. § 789(1). 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—VALID- 
ITY OF STIPULATION—WAIVER. 


_ As respects waiver of notice of death, stipulation in constitution of 
fraternal benefit association, and as such constituting part of contract 
with member, that no officer, or agent of any subordinate council can 
waive any provisions of the constitution of the association relating to 
insurance, is valid. 


(For other cases, see Insurance, Dec. Dig. § 789(2). 


4. INSURANCE—FRATERNAL  INSURANCE—FORFEITURE— 
WAIVER—PROOF OF CLAIMS. 


The sending of proof of claim blank with stipulation printed across 
its face that benefit association did not by so doing waive any provision 
of its constitution, after forfeiture of policy for failure to give notic: 
of death within required time, where beneficiary merely filled out and 
sent blank and went to no expense and was not misled to her prejudice, 
did not tend to prove waiver of forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 789(2). 


5. INSURANCE—FRATERNAL BENEFIT INSURANCE—FORFEI- 
TURE—ESTOPPEL. 


The transmitting by officer of local branch of benefit association to 
beneficiary of letter written such officer by the Supreme Surgeon of the 
association, stating that claim was being held in abeyance, where letter 
was not intended for beneficiary and did not cause her to take any step 
on faith thereof, did not estop association from asserting forfeiture ot 
certificate for failure to give death notice. 


(For other cases, see Insurance Dec. Dig. § 789(2). 


6. INSURANCE—FRATERNAL BENEFIT INSURANCE—FORFEI- 

TURE—WAIVER—AFFIDAVIT BY BENEFICIARY. 

The obtaining of beneficiary’s affidavit, after forfeiture of certificate 
by failure to give death notice, by secretary of local branch of the asso- 
ciation, and attorney, neither of whom had been authorized by associ- 
ation to get affidavit, where beneficiary was put to no expense, was no evi- 
dence of waiver of the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 789(2). 


7. INSURANCE—FRATERNAL BENEFIT INSURANCE—FORFEI- 

TURE—WAIVER—ESTOPPEL. 

The collecting of evidence by fraternal insurance association for its 
defense in action on certificate is no evidence of waiver of the forfeiture 
for failure to give death notice or of estoppel. 

(For other cases, see Insurance, Dec.. Dig. § 789(2). 
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8 INSURANCE—BENEFIT ASSOCIATION—FORFEITURE OF 
CERTIFICATE—W AIVER—COMPROMISE OFFER. 


That effort was made by local branch of benefit association to com- 
promise suit on certificate against parent organization, and to pay bene- 
ficiary sum of money, was no evidence of waiver of forfeiture of cer- 
tificate for failure to give death notice. 


(For other cases, see Insurance, Dec. Dig. § 789(2). 


9. INSURANCE—FORFEITURE OF CERTIFICATE—WAIVER. 


Mere offer to compromise suit on “certificate does not tend to prove 
waiver of forfeiture of certificate for failure to give death notice. 


(For other cases, see Insurance, Dec. Dig. § 789(2). 


10. INSURANCE—FORFEITURE OF CERTIFICATE—WAIVEP 

—DEMAND FOR. AUTOPSY. 

Demand by fraternal benefit association for an autopsy on body of 
deceased member, pursuant to right given it by its constitution, was no 
evidence of waiver of forfeiture of certificate for failure to give death 
notice. 


(For other cases, see Insurance, Dec. Dig. § 789[2].) 


Appeal from Circuit Court, Jasper County; D. E. Blair, Judge. 

Action by Leah Allman against the Order of United Commercial 
Travelers of America. Judgment for plaintiff, and defendant appeals. 
Reversed. 


George Hubbert, M. E. Benton, and Fred G. Hubbert, all of Neosho, 
for appellant. 

Humphrey, Boxley & Reevés, of Kansas City (Haywood Scott, of 
Joblin, of counsel), for respondent. 


WARREN v. AETNA LIFE INS. CO. OF HARTFORD, CONN.xrt 
AL, (No. 15399,)* 


(St. Louis Court of Appeals. Missouri.) 


INSURANCE—ACCIDENT INSURANCE—DEATH OF HUSBAND 

AND WIFE—SURVIVOR—SUFFICIENCY OF EVIDENCE. 

In action on husband’s accident policy, providing for payment upon 
husband’s death, to wife, if living, otherwise to husband’s representatives, 
brought by husband’s administrator, following death of both husband and 
wife by capsizing of boat in cyclone, evidence he/d to show that wife sur- 
vived husband. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

Action by Hooper W. Warren, administrator of the estate of ,William, 
T. Welch, deceased, against the Aetna Life Insurance Company of Hart- 
ford, Conn., in which defendant filed answer, interpleading James P. New- 
ell, Public Administrator of the City of St. Louis, in charge of the es- 


* Decision rendered, June 3, 1919, 213 S. W. Rep. 527. 
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tate of Edith Welch, deceased. Judgment for interpleader Newell, and 
plaintiff appeals. Affirmed. 


Henry S. Caulfield, of St. Louis, for appellant. 
Campbell Cummings, of St. Louis, for respondent. 
John M. Dawson, of Kahoka, amicus curiae. 


DUNN et at. v. PHYSICIAN’S CASUALTY ASS’N OF AMERICA. 
(No. 20061.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION—BY-LAWS 
—ADOPTION 


Where the officers of a mutual accident insurance company, in whom 
the articles vest the authority to enact all necessary by-laws, fail to form- 
ally adopt any by-laws adopted at a meeting of members, these by-laws 
cannot be asailed for want-of formal adoption by a member who accepted 
his certificate thevenndlr, or by those claiming as beneficiaries under him. 


(For other cases, see Insurance, Dec. Dig. § 54. 


2. INSURANCE—MUTUAL BENEFIT ASSOCIATION—BY-LAWS 
— CONSTRUCTION—RISK. 


A by-law of defendant association provided: “The association shall 
not be liable * * * for injuries, fatal or nonfatal, of which injuries there 
are no visible external marks upon the body, * * * voluntary exposure to 
obvious danger, intentional injuries inflicted by the member while sane 
or insane or by any other person, assaults by burglars or highway rob- 
bers excepted.” Held, that this by-law relieved defendant from liability 
for fatal injuries intentionally inflicted upon the insured by a third per- 
gon. 


(For other cases, see Insurance, § Dec. Dig. 464.) 


Appeal from District Court, Douglas County; Wakeley, Judge. 

Action by Nanda C. Dunn and others against the Physicians’ Casu- 
alty Association of America. Directed verdict for defendant, and plaint- 
iffs appeal. Affirmed. 


Gurley & Fitch, of Omaha, for appellants. 
Nolan & Woodland, of Omaha, for appellee. 


~* Decision rendered, June 23, 1919. 173 N. W. Rep. 599. Syllabus 
by the Court. 
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WATKINS v. UNITED STATES CASUALTY CO—SAME v. 
METROPOLITAN CASUALTY CO.-* 


(Supreme Court of Tennessee.) 


1. INSURANCE—ACCIDENT INSURANCE—NOTICE OF INJURY 

—KNOWLEDGE OF DISABILITY. 

Where two accident insurance policies provided that “written notice 
of an injury or of the begining of any disability’ must be given within 
40 days, and “within 21 days from the date of the accident or injury,” 
respectively, an insured, who lost an eye by accident, but did not know 
the extent of the injury until 41 days after the accident, complied with 
the terms of the policies, where he gave notice within 40 and 21 days, 
respectively, from the time he acquired such knowledge. 


(For other cases, see Insurance, Dec. Dig. § 539(1). 


2. INSURANCE—ACCIDENT INSURANCE—CONSTRUCTION OF 

POLICIES. 

Provisions in accident insurance policies relative to the time within 
which notice of loss or injury must be made must be construed accord- 
ing to the intention of the parties and against the insurer, where such 
construction does not violate the plain provisions of the contract. 

(For other cases, see Insurance Dec. Dig. § 53},) 


3. INSURANCE—ACCIDENT INSURANCE—PAYMENT OF PRE- 

IUMS—EVIDENCE. 

In an action on an accident insurance policy, a claim by the insurer 
that premiums had not been paid could not be sustained, where it ap- 
peared that the insurer’s local agent had extended credit to insured, 
paid the premium for him, and charged it to him. 


(For other cases, see Insurance Dec. Dig. § 360(1). 


4. INSURANCE—ACCIDENT INSURANCE—“LOSS OF ENTIRE 
SIGHT.” 
Under an accident insurance policy, there was “loss of the entire 
sight of one eye,” where insured’s eye became incurably sightless and use- 
less, although a slight light perception still remained. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


5. INSURANCE—ACCIDENT INSURANCE—NOTICE OF OTHER 

INSURANCE—WAIVER. 

In an action on an accident insurance policy, where the defense was 
interposed that insurer was only liable for a proportionate part of the loss 
because of insured’s failure to give it notice that other insurance had been 
taken out, such notice he!d waived by failure to cancel the policy and col- 
lection of premiums after knowledge of the other insurance. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from Chancery Court, Shelby County; I. H. Peres, Chancel- 
lor. 


Separate suits by Henry C. Watkins against the United States Casu- 
alty Company and the Metropolitan Casualty Company Decrees for de- 
fendants, and plaintiff appeals. Reversed and rendered. 


G. J. McSpadden, of Memphis, for plaintiff. 
Wilson & Armstrong, of Memphis, for United States Casualty Co. 
Brown & Anderson, of Memphis, for Metropolitan Casualty Co. 


* Decision rendered, June 30, 1919, 214 S. W. Rep. 78. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA. 


NORFOLK & W. RY. CO. 
v. 
ROYAL INDEMNITY CO. (No. 5806.)* 


INSURANCE—BOILER INSURANCE—CONSTRUCTION OF POL- 

ICY—“BOILER.” 

A policy insuring a steam boiler against explosion or rupture, which 
defined “boiler,” as used therein, as “any vessel * * * which is used for 
the generation of steam, and shall include * * * all connecting pipes and 
fittings up to and including the valve nearest the boiler,” held not to cover 
a rupture of the whistle pipe above the whistle valve. 

(For other cases, see Insurance, Dec. Dig. § 163[%4].) 


(For other definitions, see Words and Phrases, Second Series, Boiler.) 


At Law. Action by the Norfolk & Western Railway Company against 
the Royal Indemnity Company. On case stated. Judgment for defen- 
dant. 


F. Markoe Rivinus, Thomas Reath, and Theodore W. Reath; all of 
Philadelphia, Pa., for plaintiff. 

Frank J. O'Neill, of New York City, and Layton M. Schoch, of Phila- 
delphia, Pa., for defendant. 


Tuompson, D. J. The parties have agreed upon a_ statement 
of facts for the opinion of the court in the nature of a special ver- 
dict; the question being whether, the case stated, the defendant is li- 
able under its policy of steam boiler insurance, a copy of which is at- 
tached and made part of the case stated. 

Under the terms of the policy, the defendant indemnified the plain- 
tiff against an explosion or rupture as defined in condition 4 of a cer- 
tain stationary boiler in the operation of which one M. H. Parker, fire- 
man, employed by the plaintiff was killed. Suit against the plaintiff re- 
sulted in the payment by the plaintiff of $5,000, to which the defendant 
agreed subject to its liability being determined in an appropriate tribu- 
nal. 

Condition 4 of the policy, as far as it relates to the present case, is 
as follows: 

“(4) The terms ‘explosion,’ ‘rupture,’ ‘boiler,’ * * * shall, when used 
in this policy, mean respectively as follows: 

“(a) ‘Explosion’ and / or ‘rupture’ shall mean a sudden substantial 
tearing asunder of the boiler or any part thereof, caused solely by steam 
pressure, * * * 

“(c) ‘Boiler’ shall mean any vessel * * * which is used for the gen- 
eration of steam, and shall include safety valves, steam and water gauges, 
and all connecting pipes and fittings up to and including the valve near- 
est the boiler.” 

The case stated sets out that Parker “opened the whistle valve, where- 


* Decision rendered, May 9. 1919. 257 Fed. Rep. 849. 
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upon as a result of the said operation, the pipe became ruptured at the 
upper edge of the whistle valve, the whistle and that portion of the pipe 
above the whistle valve (which led to the whistle through the roof of the 
boiler shed) fell, breaking the roof and striking Parker on the head, kill- 
ing him. The decedent’s death was occasioned as stated in the evidence 
thus: 

“Q. 14. What caused his death? A. Whistle pipe, I think caused his 
death: 

“Q. 15. How did it cause it? A. whistle pipe blew out and come down. 

“(. 16. Whereabouts did the pipe blow loose, at what connection? 
A. Blowed loose at the whistle valve.” 

The pipes leading from the boiler to the whistle valve, and from 
the whistle valve to the whistle, and their connections and valves are 
shown on a blueprint accompanying the case stated. The pipes, connec- 
tions, and valves are thus described in the case stated: 

“In the pipe above mentioned, which connected the whistle with the 
boiler, was a stop valve located in the pipe a distance 18 inches above 
the boiler, which valve was ordinarly kept open and was open at the time 
of the accident; that between the stop valve and the whistle valve a con- 
necting steam pipe led to an air compressor in the plant as shown by the 
annexed blue print that this stop valve was only used in emergency when 
it became necessary to make repairs to the whistle valve or other con- 
nections above it, or to the pipe, fittings, or apparatus connected with 
the air compressor and its steam line, or when it was otherwise desirable 
to cut the connection of the steam between the boiler and any portion of 
the fittings above the stop valve; that the whistle valve above stated, 
which was ordinarily closed, was located in the pipe 17 inches above the 
stop valve or 35 inches from the .boiler, the part of the pipe which was 
ruptured was subject to steam pressure only at such times as the whistle 
valve was open; all of which is shown on the plan hereto attached and 
made part hereof, marked ‘B,’ which shows the relative positions, size 
and shape of the boiler, pipes, valves, and whistle described in this agreed 
statement.’ 

The question to be determined is whether, under the policy, the de- 
fendant insured the plaintiff against the risk of the explosion or rupture 
which caused the death of Parker, and the determination of the question 
depends upon whether the fact that “the pipe became ruptured at the up- 
per edge of the whistle valve” constitutes a tearing asunder of the boiler 
or any part thereof caused solely by steam pressure, as defined in para- 
graph 4 (a). That depends upon whether the pipe was ruptured at a point 
coming within the description of the policy as included within the term 
“boiler” or any part thereof. Under paragraph 4 (c) the term “boiler,” 
which in common parlance would mean, and is stated in the paragraph 
to mean, “any vessel which is described in statement 6 of the schedule, 
and which is used for the generation of steam,” is extended to include 
“all connecting pipes and fittings up to and including the valve nearest the 
boiler.” 

The defendant contends that the stop valve, which appears on the 
blueprint, and is located in a 3-inch pipe leading to an air compressor, 
which 3-inch pipe is connected with the 2-inch pipe containing the whistle 
valve, is the valve nearest the boiler, and hence the rupture having oc- 
curred beyond that valve, the plaintiff cannot recover. 

As I read paragraph 4 (c), I think it clearly means that the “boiler” 
shall include all connecting pipes, and fittings up to and including the 
valve in such connecting pipes, and fittings nearest the boiler. The 
whistle pipe and the whistle valve are connecting pipes and fittings, and 
consequently the whistle valve is included in “all connecting pipes anc 
fittings up to and including the valve nearest the boiler; that is to say, 
it is the valve of the whistle pipe nearest the boiler, and the whistle pipe 
is a “connecting pipe.” The accident occurred, however, not through 
rupture of the valve of the whistle pipe, but through a rupture of the 
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whistle pipe itself at the upper edge of the whistle valve. That clearly 
appears from the case stated. It is nowhere stated that the valve became 
ruptured, but “the pipe became ruptured at the upper edge of the whistle 
valve,” and “the whistle and that portion of the pipe above the whistle 
valve fell.” 

Construing paragraph 4 (c) as broadly as its language will permit, 
it does not include within a rupture of the boiler a rupture of the whistle 
pipe, except up to the whistle valve, that being’ the valve of that pipe 
nearest the boiler, and except the whistle valve itself. But there was 
no rupture of the valve; the rupture which took place was a rupture of 
the pipe at the upper edge of the valve, when the valve was open. It 
is apparent that the rupture occurred beyond the physical limits of what 
the defendant undertook to insure against steam pressure. 

It is contended for the plaintiff that, because section (a) defines 
“rupture” to mean “a sudden substantial tearing asunder of the boil- 
er, or any part thereof, caused solely by steam pressure,” the tearing 
asunder of any pipe caused solely by steam pressure should, under a 
liberal construction of the policy, be included within the term “tearing 
asunder of the boiler.” 

This is not a case of construction of an exception or limitation upon 
the insurance of the boiler from explosion or rupture which would 
require a liberal construction of the term of the policy; but, to the con- 
trary, it involves an extension or enlargement “of the ordinary meaning 
of a “boiler” to include valves, gauges, pipes, and fittings up to and in- 
cluding a designated valve, namely, the valve of connecting pipes and 
fittings nearest the boiler. As the rupture did not occur within the 
physical limits of the boiler, as defined in the policy, it is not for the 
court to rewrite the policy, so as to further enlarge the physical limits 
of what is included in the term “boiler.” The language of the policy is 
plain, clear, and unambiguous, and is binding upon the parties in accord- 
ance with its terms. 

Judgment for the defendant. 


SUPREME COURT OF KANSAS. 


EMERSON 
v. 
WESTERN AUTOMOBILE INDEMNITY ASS'N. (No. 22112.)* 


1. INSURANCE—“INSURANCE COMPANY”—ACTION IN _IN- 

DEMNITY CONTRACT—VENUE. 

An incorporated association whose business is that of indemnifying its 
members against loss resulting from damages inflicted by automobiles up- 
on person or property of others is an insurance company, and by virtue 
of the provisions of section 51 of the Civil Code (Gen. St. 1915, § 6941), 
an action on the contract of indemnity may be brought in the county in 
which the plaintiff resides. 

(For other cases, see Insurance, Dec. Dig. §§ 2, 618 ) 

(For other definitions, see Words and Phrases, First and Second 
Series, Insurance Company.) 


*Decision rendered, July 5, 1919. 182 Pac. Rep. 647. Syllabus by the 
Court 
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2. INSURANCE—INDEMNITY INSURANCE—DAMAGE BY AU- 
TOMOBILES — ACTION — CONDITIONS PRECEDENT — 
WAIVER. 

The policy and by-laws of the defendant considered, and held, that 
payment in money by the policy holder of his loss or expense, after trial 
of the issue, is a condition precedent to action on the policy. Held fur- 
ther, this condition is not waived or forfeited by defending the action in 
which the issue was tried, purspant to a by-law casting such defense 
on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—DAMAGES BY AUTOMOBILES—CONDITIONS 
PRECEDENT TO ACTION—DEFENSE. 


If the insurer, by wrongful conduct, unjustifiably prevent payment 
of loss in money after trial of the issue, it will be precluded from assert- 
ing, in an action on the policy, that the policy did not mature by reason 
of nonpayment. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—DAMAGES FROM AUTOMOBILES—ESTOPPEL. 


In such an action, certainty that payment would have been made if 
the insurer had not meddled is not essential to estoppel. Reasonable as- 
surance, under all the circumstances, that payment would have been made, 
is sufficient. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from District Court, Wyandotte County. 

Action by J. O. Emerson, trustee in bankruptcy of Preston Sterrett 
against the Western Automobile Indemnity Association. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded for a new 
trial. 


Keplinger & Trickett, of Kansas City, Kan., and A. M. Keene, of Ft. 
Scott, for appellant. 

David F. Carson, of Kansas City, Kan., and Milton J. Oldham, of 
Kansas City, Mo., for appellee. 


Burcu, J. The action was one by the trustee in bankruptcy of a mem- 
ber Of a mutual association which indemnifies its members against loss 
on account of injury by automobile to the person or property of others, 
to recover the sum specified in the contract of indemnity. The plaintiff 
recovered, and the defendant appeals. 


The contract was made with W. P. Sterrett, and insured him in the 
sum of. $2,500. Sterrett inflicted an automobile injury upon Carl A. 
Anderson, for which Anderson recovered judgment in the sum of $2,500. 
Proceedings in aid of execution were instituted against Sterrett, with bar- 
ren results. Afterwards Sterrett filed a petition in voluntary bankruptcy, 
and was adjudged bankrupt. His liabilities were inconsiderable, aside 
from the judgment in favor of Anderson, and he had no assets except 
his automobile and policy of insurance. He was a practicing physician, 
and had an income from his profession of $4,000 per year. The associa- 
tion’s attorneys represented Sterrett in all the legal proceedings which 
have been referred to. It was charged that the attorneys were em- 
ployed and paid by the association which also paid all costs and expenses. 
It was further charged that the association, through its attorneys, induced 
and procured Sterrett to become, bankrupt. 


{1] The defendant had its office and place of business at Ft. Scott, in 
Bourbon county. It was sued in the district court of Wyandotte county, 
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and the summons which was served issued from that court. The plain- 
tiff resides in Wyandotte county. Section 51 of the Civil Code provides 
that an insurance company may be sued in the county where the cause 
of action arose, or where the plaintiff resides (Gen. Stat. 1915, § 6941). 
The defendant was chartered under subdivision 52 of section 2099 of the 
General Statutes of 1915, providing for organization of accident, casu- 
alty, or liability companies. The defendant calls itself an indemnity as- 
sociation. An inspection of its by-laws and indemnity contract discloses 
that its business is simply that of insuring its members against loss result- 
ing from damages inflicted by automobiles upon person or property of 
others, and it is an insurance company; therefore the defendant was sua- 
ble in Wyandotte county. 

[2-4] The by-laws of the association contain the following section: 

“No action shall lie against this association to recover for any loss 
sustained by a member, unless it shall be brought by any such member for 
loss or expense actually paid in money by him, after actual trial of the 
issue, nor unless such action is brought within 18 months after payment 
of such loss or expense.” 

The plaintiff argues that various expressions in the defendant’s by- 
laws and policy indicate that the defendant insured against liability rather 
than loss. The quoted by-law was evidently adopted for the purpose of 
definitely settling that question. Its terms are unequivocal and unmis- 
takable, and payment in money by a policy holder of his loss and ex- 
pense, after trial of the issue, is a condition precedent to action on his 
policy. 

The by-laws contain the following provision: 

“If suit is brought against a member of this association to enforce a 
claim for damages indemnity for which is provided for by his certificate 
of membership, such member shall immediately forward to the secretary 
of this association every summons or other legal process as soon as same 
shall have been served on him, and this‘association will, at its own cost, de- 
fend such suit in the name and on behalf of such member.” 


It is contended that this by-law is a characteristic feature of a lia- 
bility policy; that the insurer cannot be defender against liability until 
judgment has been entered, and then take the position of an indemnity 
insurer; that the two attitudes are inconsistent; and consequently that the 
insurer may not defend and then insist on prepaymet of loss as a condi- 
tion to its own liability to pay. The case of Davies v. Maryland Casualty 
Co., 89 Wash. 571, 154 Pac. 1116, 155 Pac. 1035, L. R. A. 1916D, 395, sup- 
ports this view. In the opinion it was said: 

“Tracing, now, the growth of the indemnity policy up to its present 
phraseology, its basic principle was that the assured would not only first 
pay the loss, but that he would attend to his own defense. The indemni- 
fier, standing aloof, would pay the final. bill, providing the defense had 
been honestly conducted by the employer. Generally speaking, the prac- 
tice, as well as the contract of the indemnifier to take over the defense, 
came later. To do that under the old liability policy was natural, but 
under the pure indemnity policy was not natural. The insurer desired to 
defend through its own agent because he could do so more cheaply than 
the employer, who would charge the expenses to him, and because he 
could be more certain of the good faith of that defense. He, accordingly, 
wished to become a mere reimburser in law, while a defender in fact. 


“But in taking over the defense the insurer assumes a feature of a 
liability contract as distinguished from an indemnifying contract. When 
an accident occurs, he hurries to protect the assured and himse]f from lia- 
bility by defeating the claimant in advance. But when the claimant has 
been successful, the insurer, falling back on the other theory, argues that 
he is not a liability insurer, only a reimbursement insurer. This shifting 
subjects him to the familiar doctrine of estoppel by election in incon- 


Vol.. LIV—32, 
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sistent positions. The law does permit him to have the exemptions of a 
reimbursement engagement, but he cannot have the benefits of a liability 
engagement at the same time. If he wishes to rely upon the former, he 
may continue to do so under the words of his contract, and leave the de- 
fense to the assured. When he takes over the defense himself, he will not 
be heard to say that he has not assumed the position of a liability in- 
surer.” 89 Wash. 575, 154 Pac. 1117. 

This argument admits facts which refute it. After accident, an au- 
tomobile owner is not grievously concerned about either legal liability or 
expenses, so long as an insurance company must pay the bills. To pro- 
tect itself against indifference, improvidence, and even collusion and down- 
right fraud, the insurer is obliged to undertake defense, and make its own 
outlays for expenses. Under these circumstances the insurer is not put 
to any election to forego these protective measures or give up writing 
indemnity policies. Until the state interferes an indemnity policy may 
lawfully be written which permits the insurer to guard against rendition 
of a judgment when there was no liability and against rendition of a col- 
lusive or unjust judgment when there was liability. An automobile owner 
may take or leave such a policy; but when such a contract has been made 
the insurer is not required to give up one feature in order to enjoy the 
benefit of the other. 

The plaintiff was unable to plead payment in money, by himself or by 
the bankrupt, of the Anderson judgment. When the trustee in bank- 
ruptcy was appointed, the policy became assets in his hands. It was a 
valid contract, enforceable by him, but it was immature. It had not ma- 
tured because the loss had not been paid. Except for the condition paid 
“in money,” Sterrett’s surrender of his property to the trustee in bank- 
ruptcy for benefit of creditors would have constituted payment which 
would have matured the policy, whatever the measure of liability might 
have been; but the policy required payment in money, and no money has 
been paid. On what theory, then, is it proposed to hold the defendant 
liable ? 

The judgment of Anderson against Sterrett created an obligation on 
the part of Sterrett of the highest order. While he did not have, at the 
time, sufficient property to pay the judgment, he had earning capacity and 
a good practice, which constituted capital and furnished a basis for credit; 
and the law did not impute to him an intention to evade or to defeat the 
obligation of the judgment. In case he did pay, the defendant’s obliga- 
tion to pay became mature. The allegations of the petition were that 
the defendant assumed complete domination and control of Sterrett in 
the various court proceedings, not to subserve his interests, but to de- 
feat liability on its own contract. Even the bankruptcy proceeding was 
only nominally voluritary on Sterrett’s part. Acting according to the 
defendant’s will rather than his own, he filed the petition, not to. be dis- 
charged from his debts, but to prevent the defendant from ever—be- 
coming indebted. The result was the defendant destroyed Sterrett’s 
obligation, and destroyed possibility of the policy becoming mature. The 
wrong thus committed was quite like unjustifiably inducing breach of con- 
tract between others. Anderson had a property right in the legal ob- 
ligation of the judgment against Sterrett of the same virtue as if the 
obligation arose upon contract. To defeat that right was to injure Ander- 
son, as certainly as if he had been deprived of tangible property. Ex- 
press malice on the part of the defendant was not necessary to make its 
conduct tortious. Malice implied from the intentional doing of a wrong- 
ful act without justification was sufficient, and was inferable from the 
facts pleaded. The ultimate interest of the defendant was not enough 
to justify it in coming between Sterrett and Anderson, and it makes 
no difference that Sterrett’s situation was such it would have been per- 
fectly legitmate for him, acting voluntarily, to take advantage of the 
bankruptcy act. The ground of the action is not the tort of the de- 
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fendant. The suit is on the policy, and the defendant is precluded from 
taking advantage of its own wrong by saying an event has not taken place 
the occurrence of which it has prevented. 

The theory of liability just proposed is not as plainly presented in 
the petition as might be. There is no clearer-cut statement that the 
defendant’s misconduct did, in fact, prevent payment of Sterrett’s loss 
in money. It is only by inference, from Allegations that the defendant’s 
purpose was to prevent payment, that the judgment was not paid, and 
that the defendant made itself liable by what it did, that such a charge 
may be discovered. It will be assumed that the true intent of the plead- 
ing was that nonpayment of the judgment resulted from accomplishment 
of the defendant’s purpose by the means employed to that end. 

It is indispensable to the plaintiff’s cause of action that Sterrett pro- 
bably would have paid the judgment in money, voluntarily or involun- 
tarily, if the defendant had not corrupted him and substituted itself for 
him, because the defendant’s conduct was without harmful effect unless 
it defeated probable payment. No matter how reprehensible it may be, 
conduct is of no legal consequence whatever, unless it occasion damage to 
somebody. The principle is that which underlies: liability for all torts. 
A good statement of the principle appears in the case of Angle v. Chicago, 
St. Paul, etc. Ry., 151 U. S. 1, 14, Sup. Ct. 240, 38 L. Ed. 55, a leading 
case on the subject of unjustifiable interference with contract relations. 
After reciting the facts, which need not be restated here, Mr. Justice 
Brewer said: 

“Surely it would seem that the ‘recital of these facts would carry 
with it an assurance that there was some remedy which the law would 
give to Angle and the Portage Company for the losses they had sus- 
tained, and that such remedy would reach to the party, the Omaha Com- 
pany, by whose acts these losses were caused. 

“That there were both wrong and loss is beyond doubt. * * * 

“It has been repeatedly held that, if one maliciously interferes in a 
contract between two parties; and induces one of them to break that 
contract to the injury of the other, the party injured can maintain an ac- 
ton against the wrongdoer. * * * Bowen v. Hall, 6 Q. B. D. 333, 
337, in which it was held that an action lies against a third person who 
maliciously induces another to break his contract of exclusive personal 
service with an employer, which thereby would naturally cause, and did 
in fact cause, an injury to such employer. In the opinion of Brett, L. 
J., it was said: “That wherever a man does an act which in law and in 
fact is a wrongful act, and such an act as may, as a natural and probable 
consequence of it, produce injury to another, and which in the particular 
case does produce such an injury, an action on the case will lie’ ” 151 
U. S. 10, 13, 14, 14 Sup. Ct. 243, 245, 38 L. Ed. 55. 

The necessary element of the plaintiff's cause of action just con- 
sidered was ignored in the instructions given the jury. 

Absolute certainty that Sterrett would have paid the judgment if the 
defendant had not meddled is not essential. A fair and reasonable pro- 
bability is all that need be established. In the opinion in the case just re- 
ferred to this subject was discussed as follows: 

“That this was a wrongful interference on the part of the Omaha 
Company, and that it resulted directly in loss to the contractor and to 
the Portage Company, is apparent. It is not an answer to say that there 
was no certainty that the contractor would have completed his. contract, 
and so earned these lands for the Portage Company. If such a defense 
were tolerated, it would always be an answer in case of any wrongful 
interference with the performance of a contract, for there is always that 
lack of certainty. It is enough that there should be as there was here, 
a reasonable assurance, considering all the surroundings, that the contract 
would be performed in the manner and within the time stipulated, and so 
performed as to secure the land to the company. 
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“Tt certainly does not lie in the mouth of a wrongdoer, in the face of 
such probabilities as attend this case, to say that perhaps the contract 
would not have been completed even if no interference had been had, 
and that, therefore, there being no certainty of the loss, there is no lia- 
bility.” 15) U. S. 12, 14 Sup. Ct. 244, 38 L. Ed. 55. 

[5] The court erred in admitting improper evidence over objection. 
A number of written communications between the defendant and its at- 
torneys were read to the jury, which were privileged. Admission of the 
communications was followed by examination of witnesses upon their 
contents, and in this way the plaintiff virtually made his case. Authori- 
ties are cited to the effect that privilege may not be urged respecting com- 
munications relating to perpetration of fraud. That is true in the case 
of actual fraud involving morai turpitude. Professor Wigmore is of the 
opinion the line should not be drawn so closely. He may be correct, al- 
though the weight of authority seems to be otherwise. 4 Wigmore on 
Evidence, § 2298, p. 3218. It is difficult to draw any hard and fast line; 
but there would be little left of the privilege if, in a doubtful case, com- 
munuications between attorney and client, relating to the best way to 
protect the client’s interests, could be inquired into, although the final 
conclusion, perhaps on appeal to this court, might be that fraud in law 
was involved. 

At the next trial the testimony elicited by the exam‘nation of wit- 
nessess respecting the contents of the privileged communications will be 
unavailable, as well as the communuications themselves. 

The judgment of the district court is reversed, and the cause is re- 
manded for a new trial. 

All the Justices concurring. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


GILLARD 
v. 
MANUFACTURERS’ INS, CO. OF PHILADELPHIA, PA. (No. 29.)* 


1. INSURANCE—STATUTES—SUBJECT AND TITLE—INDEM- 
NITY BOND—‘OPERATION.” 


A policy of accident insurance was filed withthe municipality, by a 
jitney driver, as a condition precedent to the granting of his license by 
the city. : 

Thereafter his bus collided with the plaintiff's automobile, from 
which accident plaintiff suffered personal injuries for which in a suit in- 
stituted aganist the bus owner she recovered damages. 

She then brought this suit against the insurer upon the policy of in- 
surance. 

Hed: (1) That the act entitled “An act concerning autobusses, 
commonly called jitneys, and their operation in cities” (P. L: 1916, p. 
283), was not unconstitutional, in that its title by the use of the word 
“operation” fairly comprehended the subject-matter of jitney insurance, as 
indemnity and protection to the traveling public, for whose benefit the 


*Decision rendered, June 20, 1919. 107 Atl. Rep. 446. Syllabus by the 
Court. 
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policy was issued and filed. (2) That since the insurance policy expressly 
provided for the payment of such indemnity to an injured third party, the 
omissions of the insured to comply with certain details thereof, in case of 
accident, such as notice of the accident, etc., could not affect the right 
of the injured party to recover upon the same for damages, adjudicated 
in a suit at law between the insured and the injured third party, as a basis 
for the suit upon the policy to recover the amount so adjudicated 

(For other cases, see Insurance, Dec. Dig. § 612[2], see Statutes, Dec. 
Dig. § 123[4].) - 

(For other definitions, see Words and Phrases, First and Second 
Series, Operation.) 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—OPERATION OF JITNrY BUSSES—ACCIDENT 

INSURANCE. 

Failure to serve summons in original action at law against proprietor 
of jitney busses for personal injury from their operation upon city’s fiscal 
officer made by P. L. 1916, p. 283, the proprietor’s agent for that purpose, 
does not render injured party’s subsequent action on proprietor’s indem- 
nity bond for adjudicated damages invalid, as such omission could not 
inure to the insurer's advantage after insured had litigated the merits. 


(For other cases, ‘see Insurance, Dec. Dig. § 615.) 


Appeal from Supreme Court. 

Action by Grace Gillard against the Manufacturers’ Insurance Com- 
pany of Philadelphia, Pa. From a judgment of the Supreme Court (104 
Atl. 707) affirming a judgment of the district court for plaintiff, defend- 
ant appeals. Affirmed. 


Pomerehne & Laible and Jacob L. Newman, all of Newark, for ap- 
pellant. 


Arthur B. Seymour, of Orange, for appellee. 


MINTURN, J. [1] Andrew Wanzke, as a condition precedent to 
operating his jitney bus upon the streets Of Newark, and for the pur- 
pose of obtaining a license from the municipal authorities for the pur- 
pose, filed with the chief fiscal officer of the city a policy of accident in- 
surance issued by the defendant company in the sum of $5,000. 

The policy was issued under the provisions of an act of the Legisla- 
ture (P. L. 1916, p. 283) entitled “An act concerning autobusses, com- 
monly called jitneys, and their operation in cities.” The act provides inter 
alia that— *: 

Such a policy “shall provide for the payment of any final judgment 
recovered by any person on account of the ownership, maintenance and 
use of such autobus or any fault in respect thereto and shall be for the 
benefit of every person suffering loss, damage or injury.” 

The policy of insurance provided; inter alia: 

“Notwithstanding anything herein contained to the contrary, this 
company will pay any final judgment within the limits of this policy as 
stipulated in item four, recovered by any person or persons, on account of 
the ownership, maintenance and use of the automobile described herein. 
or any fault in respect thereto; and it is further understood that-this con- 
tract shall be for the benefit of every person suffering loss, damage or in- 
jury as described in this contract, or as described in the terms of an act 
entitled ‘An act concerning autobusses, commonly called jitneys,’ etc., al- 
ready referred to.” 


In this situation the plaintiff was personally injured as a result of a 
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collision between an automobile which she was driving along Elizabeth 
avenue, in Newark, with the jitney bus of the insured, and recovered a 
judgment against him for the resulting damage, in the Orange district 
court. 

This suit was instituted against the defendant as insurer, upon the 
policy referred to, to recover the amount of the plaintiff's judgment 
against the insured. 

Under our statute such a litigation may be prosecuted in the name 
of the third party for whose benefit the undertaking was given. 

The district court having awarded the plaintiff judgment, and the 
Supreme Court having affirmed it, the defendant appeals. 

In limine the constitutionality of the act of 1916 is assailed upon the 
ground that its purpose to impose a contractual obligation of a tripartite 
nature is not expressed in the title. 

If, as has been tersely and happily expressed by. Mr. Justice Garr'son 
in an opinion in this court in Moore v. Burdett, 62 N. J. Law, 163, 40 Atl. 
631, the title of a legislative act, under our constitutional mandate, is to 
serve the practical purpose of “a label not an index,” and that the pro- 
duct of the act “may be as diverse as the object requires,” it is difficult 
in this instance to discern a reasonable basis for the contention thus in- 
terposed. The Legislature was dealing with the operation of jitney 
busses upon city streets, and provided that-as a condition precedent to 
their operation such a policy of insurance as that sub judice should be 
filed for the public protection, against injuries resulting from such public 
use. Manifestly such a legislative requirement is appropriately and logi- 
cally germane to the legislative purpose, and is in no wise extraneous or 
foreign to the general subject-matter of the public policy inherent in -the 
act, which at the time of its enactment sought adequate and practical reg- 
ulation and protection against the general indiscriminate and irresponsible 
exercise of a quasi public function, incident to a common carrier upon city 
streets. That regulation of indiscriminate operation, under such circum- 
stances, necessarily involved adequate protection by pecuniary indem- 
nity to the traveling public, who by reason of negligent operation might 
be damaged, would seem to be an incidental and necessary component 
factor of any device or system, which had as its prime objective the serv- 
ice and safety of the traveling public. 

In expressing this purpose, the use of the generic word “operation,” 
ipso facto, comprehends a situation comporting with safe and satisfactory 
operation, with all the incidental details of administration, which in legisla- 
tive discretion. may be necessary to that end. 

Legislation of the same comprehensive character, containing in its 
title no expression of legislative incidental detail, has frequently received 
the imprimatur of this court as a compliance with the requirement of the 
constitutional mandate. Moore v. PDurdett, supra; Allen v. Board of 
Education, 81 N. J. Law, 135, 79 Atl. 101; Newark v. Mt. Pleasant Co., 
58 N. J. Law, 168, 33 Atl. 396; Easton & Amboy R. R. Co. v. Central R. 
Co., 52 N. J. Law, 267, 19 Atl. 722. 

It is insisted that the right of the plaintiff to sue is derivative in char- 
acter, and depends entirely upon the rights of the insured under the terms 
of the policy. The application of this argument is directed to the fact 
that since the insured failed to give notice of the accident, and of the 
pendency of the suit to the insurer, as required by him, by the provisions 
of the policy, the right of the plaintiff in this case to recover is to be: de- 
termined by the status thus acquired by the insured, which in effect con- 
stitutes a breach of the agreement. 

The contention, it is obvious, ignores the express provision of the 
policy already quoted, which manifestly was contemplated to meet the 
situation here presented; for it provides “that notwithstanding anything 
herein contained to the contrary, this company will pay any final judg- 
ment within the limits of this policy, recovered by any person or persons 
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on account of the ownership, maintenance and use of automobiles,” etc., 
and the further provision that “this contract shall be for the benefit of 
every person suffering loss, damage or injury,” etc. 

[2] It is also urged that because of the failure to serve the summons 
in the original litigation, upon the fiscal officer of the city, who is con- 
stituted by the statute the agent of the owner of the car, for that purpose, 
this proceeding is invalid. Quite manifestly the fiscal officer in statutory 
contemplation is constituted the agent of the insured, and not of the in- 
surer, and the omission of the plaintiff, in that respect, cannot inure to 
the advantage of the insurer, after the insured, as in this case, submitted 
himself to the jurisdiction and litigated the merits of the case. As be- 
tween the defendant company and the plaintiff, the defendant’s liability 
is thereby fixed and determined. 

There is no statutory or contractual requirement that the fiscal officer 
shall accept substituted service of the summons, or be deemed the agent 
of the insurer for the purpose of this suit. That provision has reference 
only to the original action, which determines the liability and the amount 
thereof, and can be invoked only in the first action as a basis of defense. 

It is finally contended that neither in law nor equity can the defendant 
be burdened with an imposition not contemplated by the terms of the 
policy of insurance. While this proposition may be true in the abstract, 
its relevancy to the situation at bar is not apparent; for if the parties to 
the instrument did not contemplate an exigency, productive of a prac- 
tical indemnification of a third party, for damages concededly suffered at 
the hands of the insured, it is difficult to apprehend the language of the 
statute, or the public policy underlying its provisions, or the reasons 
prompting the execution and delivery by the parties of the instrument of 
indemnity, upon which this suit is predicated. 

The judgment will be affirmed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


GILLARD 
uv. 


MANUFACTURERS’ CASUALTY INS. CO. (No. 66.)* 


INSURANCE—INJURY FROM JITNEY BUS—LIABILITY OF IN- 
DEMNITOR. : 


Under the provisions of the act entitled “An act concerning auto- 
busses, commonly called jitneys, and their operation in cities” (P. L. 1916, 
p. 283), one who suffers loss from an injury to his automobile, resulting 
from collision with a jitney bus, cannot recover such loss from the in- 
demnifying insurance company, upon an accident policy, filed with the 
municipality, for the reason that the loss recoverable under the statute is 
limited to such as results to a third party from bodily injury or death. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Supreme Court. 
Action by Charles Gillard against the Manufacturers’ Casualty Insur- 


*Decision rendered, June 20, 1919. 107 Atl. Rep. 448. Syllabus by the 
Court. 
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ance Company. From a judgment of the Supreme Court (104 Atl 709) 
in favor of the plaintiff, defendant appeals. Reversed. 


Pomerehne & Laible and Jacob L. Newman, all of Newark, for appel- 
lant. 
Arthur B. Seymour, of Orange, for respondent. 


MINTURN, J. The plaintiff was the owner of the automobile, and the 
husband of the plaintiff, Grace Gillard, involved in the automobile acci- 
dent which was the subject-matter of the controversy in case No. 29 of 
this term (107 Atl. 446), and which has been determined in favor of the 
plaintiff. 

The contested question in this litigation is whether the accident policy, 
issued by defendant and filed by the jitney owner, Andrew Wanzke, with 
the municipality, is intended by the language of the statute (P. L. 1916, 
p. 283) to extend to damage of property, resulting from a collision. 


The factual situation is fully outlined in the previous case, and needs 
no reiteration here. Section 2 of the act provides the rule and the limita- 
tion of liability. It provides that the owner of the jitney bus shall file 
with the municipality a policy of insurance against loss from liability 
“imposed by law upon the autobus owner for damages on account of 
bodily injury or death suffered by any person or persons as a result of an 
accident occurring by reason of the ownership, maintenance or use of 
such autobus upon the public streets of such city. * * * Such in- 
surance policy shall provide for the payment of any final judgment re- 
covered by any person on account of the ownership, maintenance and use 
of such autobus or any fault in respect thereto and shall be for the 
benefit of every person suffering loss, damage or injury as aforesaid.” 

It will be observed at once that the loss to which liability is limited 
and directed by this language, is such as results from “bodily injury or 
death suffered by any person or persons of the ownership, maintenance 
or use of such autobus upon the public streets of such city” 

The act thus expressly provides its own definition and limitation of 
liability, and in such a statutory situation the rule is quid non apparet non 
est. 

The judgment appealed from will be reversed. 
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LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


TuHirp Circuit. 


LEDERER, CoLitector oF INTERNAL REVENUE 
v. 


PENN MUTUAL LIFE INS. CO. (No. 2399.)* 


1, INTERNAL REVENUE—INCOME TAX—LIFE INSURANCE 

COMPANIES—COMPUTATION OF GROSS INCOME. 

The proviso in Income Tax Act Oct. 3, 1913, § 2, G (b), that in com- 
puting gross income “life insurance companies shall not include as income 
in any year such portion of any actual premium received from any indi- 
vidual policy holder as shall have been paid back or credited to such indi- 
vidual policy holder, or treated as an abatement or premium of such indi- 
vidual policy holder within such year,” treats policy holders individually and 
separately, and not in mass, and a company may not exclude from its 
income a dividend paid to a policy holder, even though for redundancies 
in premiums previously paid, unless it has received premiums from him 
during the tax year, and then only to the extent of the amount of 
premiums so received from him, either actually or theoretically. 


(For other cases, see Internal Revenue, Dec, Dig. § 7.) 


2. INTERNAL REVENUE—INCOME TAX—LIFE INSURANCE 
COMPANIES—DEDUCTIONS FROM GROSS INCOME. 
So-called dividends paid to policy holders by a mutual level premium 

life insurance company, consisting of excess premiums collected, are covered 

by the noninclusion clause of Income Tax Act Oct, 3, 1913, § 2, G (b), 

and may not be deducted from gross income in ascertaining net income 

under the deduction clause, as sums paid on “policy * * * contracts.” 


(For other cases, see Internal Revenue, Dec, Dig. § 7.) 


3. INTERNAL REVENUE—INCOME TAX—LIFE INSURANCE 
COMPANIES—DEDUCTIONS. FROM GROSS INCOME— 
“DIVIDEND.” 

Interest on redundancies of premiums for previous years, paid by a 
policy holder in a life insurance company and allowed to remain with 
the company under the contract, when paid to the policy holder, consti- 
tutes a “dividend.” within the meaning of Income Tax Act Oct. 3, 1913, 
§ 2. G (b), providing for deduction from gross income of “the sums other 
than dividends paid within the year on policy * * * contracts,” and 
may not be deducted thereunder. 

(For other cases, see Internal Revenue, Dec. Dig. § 7.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Dividend.) 


4. INTERNAL REVENUE—INCOME TAX—LIFE INSURANCE 
COMPANIES—DEDUCTIONS FROM GROSS INCOME— 
“DIVIDEND”’—‘SUM OTHER THAN DIVIDEND.” 


Under life insurance policies providing for payment to the beneficiaries 
in installments on death of insured, and for interest on deferred install- 


*Decision rendered, May 23, 1919. 258 Fed. Rep. 81, 
Vol. LIV—33. 
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ments, interest so paid is not a dividend, but a “sum other than dividends 
paid * * * on policy * * * contracts,” and deductible by the company 
from gross income, under Income Tax Act Oct. 3, 1913, § 2, G (b). 


(For other cases, see Internal Revenue, Dec. Dig. § 7.) 


In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; Oliver B. Dickinson, Judge. 

Action at law by the Penn Mutual Life Insurance Company against 
Ephraim Lederer, Collector of Internal Revenue. Judgment for plaintiff, 
and defendant brings error. Reversed. 

For opinion below, see 247 Fed. 559. 


Francis F. Kane, U. S. Atty., and Ernest Harvey, Asst. U. S. Atty., 
both of Philadelphia, Pa., for plaintiff in error. 

George Wharton Pepper, of Philadelphia, Pa. (Henry, Pepper, Bod- 
ine & Pepper, of Philadelphia, Pa., of counsel), for defendant in error. 


j — Woolley and Haight, Circuit Judges, and Morris, District 
udge. 


Haicut, C.J. The defendant in error (the plaintiff below) sued to 
recover certain moneys which it claims were illegally assessed and exacted 
from it, by way of taxes for the year 1913, under the Income Tax of 
October 3, 1913 (38 Stat. L. 166, c. 16). The case was tried without a jury, 
pursuant to sections 649 and 700 of the Revised Statutes (Comp. St. §§ 
1587, 1668), and resulted in a judgment in favor of the plaintiff for the 
full amount claimed. 

[1] The questions presented depend for their decision upon the con- 
struction to be given to certain of the provisions of section 2, G (b), of 
the before-mentioned act. The plaintiff is a mutual life insurance com- 
pany without capital stock, conducting its business on what is known as the 
“level premium plan,” and annually declares “dividends” to its policy 
holders. In order to relieve this opinion of the burden of a discussion of 
the method by which premiums are fixed under the level premium plan, 
and how and out of what funds the so-called “dividends” to policy holders 
are declared, we refer to the explanation on pages 202, 203 of the opinion 
in Mutual Benefit Life Insurance Co. v. Herold (D. C. N. J.) 198 Fed. 
199. That aptly describes the practice followed by the plaintiff in this 
case, except that a part of some of the dividends which enter into this con- 
troversy were derived from sources other than overpayment of premiums 
by the policy holders to whom such dividends were paid, as will be herein- 
after set forth; but for present purposes the dividends in question may be 
considered as derived from and as representing the excess of the actual 
premium or premiums previously paid by a policy holder over the sub- 
sequently ascertained cost of his insurance for any given year or years. 
Such excess is included in the premium as a margin of safety, and is 
in insurance parlance called, and will be frequently referred to, as a 
“redundancy.” 


We deem it unnecessary to describe the different kinds of policies 
involved in this suit, or how and when and why the dividends accumu- 
lated and were payable thereon, respectively; it being, we think, sufficient 
merely to point out that during the tax year of 1913 (from March 1 to 
December 31, 1913) the plaintiff paid cash dividends—moneys actually 
paid, as distinguished from dividends used in abatement of subsequent 
premiums or to purchase paid-up additions to existing policies, etc.— 
aggregating in amount $683,729.03, to the holders of 10 different kinds 
of its policies, and that in many cases no premiums were received or 
due from the same policy holders that year, and in other cases the 
premiums received from such policy holders were Iess than the dividends 
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paid to them, respectively. The company claimed the right to exclude the 
aggregate of those payments from its total income during that period, in 
order to ascertain the net income upon which, under the act in question, 
it was required to pay a tax. The government, on the other hand, took 
the position that the whole of this sum could not be so excluded. Out 
of these contrary views the present controversy arose. 

The act imposed a normal tax “upon the entire net income arising or 
accruing from all sources” to every domestic insurance company. Sub- 
division G (a) of section 2. It also provided that the net income should 
be ascertained— 


“by deducting from the gross amount of the income of such * * * in- 
surance company, received within the year from all sources, * * * the 
net addition, if any, required by law to be made within the year to reserve 
funds and the sums other than dividerids paid within the year on policy and 
annuity contracts.” Section 2, G (b). 


It then, after making special provisions in separate provisos for mutual 
fire insurance companies and mutual marine insurance companies, contained, 
in the latter proviso, the following: 


“And life insurance companies shall not include as income in any year 
such portion of any actual premium received from any individual policy 
holder as shall have been paid back or credited to such individual policy 
holder, or treated as an abatement of premium of such individual policy 
holder, within such year.” 


The first of these clauses will, for convenience, be hereafter referred 
to as the “deduction” clause, and the latter as the “noninclusion” clause. 

Leaving out of consideration for the moment, the grounds upon which 
the plaintiff contends that it is entitled to exclude those parts of the divi- 
dends paid to policy holders which do not represent the redundancies in 
the premiums previously paid by such policy holders, the plaintiff’s before- 
stated contention is based on the proposition that under the “noninclusion” 
clause it may exclude from its total income (income derived from all 
sources) any moneys which it may have paid as dividends to policy hold- 
ers during the tax year, provided that such payments represent re- 
dundancies in premiums previously paid by the same policy holders, irre- 
spective of whether, during the tax year, it received anything by way of 
premium from them, respectively. The government’s contention proceeds 
on the theory that dividends paid to a policy holder, or, for that matter, 
used in abatement of premiums or otherwise credited to a policy holder 
may be excluded from the total income in any tax‘year only when the com- 
pany has received a premium during the tax year from the individual 
policy holder to whom the dividend is paid, and then only to the extent 
of the amount of the premium so received, either actually or theoretically. 

These divergent views result from the different interpretations given 
to the words “portion of any actual premium.” The company would read 
these words as characterizing the source from which the dividend was 
derived; that is to say, it would permit the exclusion from the total in- 
come of dividends paid or credited to policy holders when they represent 
redundancies in previous premium payments, without regard to whether 
any premiums were received that year from the policy holders to whom 
the dividends were paid. The government, on the contrary, would read 
the words as limiting the extent or amount of the dividend paid or credited 
to the policy holder, which may be excluded from total income, to the sum 
received by way of premium from that same policy holder during the year 
in which the dividend is paid or credited to him, without regard to the 
source from which the dividend was derived or when it became payable. 
It is also manifest that under the company’s interpretation it is necessary 
that the policy holders be treated as a whole, while under the government’s 
contention each is dealt with separately. 

Under the company’s theory, if it received, for example, by way of 
premium, from all of its policy holders and from other sources, a total 
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income, in any given tax year, amounting to the sum of $1,000,000, and paid 
to policy holders, from whom it received no premium whatever that year, 
dividends amounting to $100,000, and which represented redundancies in 
premiums previously paid by those same policy holders, it would report as 
its gross income $900,000, whereas in fact its actual gross income was 
$1,000,000. The result, of course, would be to produce an erroneous net 
income, because the latter would be based on a false gross income. Under 
the government’s theory, the company would not be entitled to deduct any 
dividends paid to individual policy holders from whom it had not in that 
year received some premium, or at least a premium equal to the amount 
sought to be excluded as paid to him; in other words, if A., a policy holder, 
in 1913 paid no premium, but received a cash dividend representing redun- 
dancies in premiums paid by him in previous years no account would be 
taken of the dividend paid to him fn that year, so far as the company’s 
taxable income is concerned. It would be left out of the calculation alto- 
gether. On the other hand, if the company in that year had received 
premiums from A., B., C., D., etc., and had paid to each of them dividends 
representing redundancies in premiums paid in a previous year or years, 
which as to each individual policy holder was less than, or did not exceed, 
the premitm received from each, respectively, during the tax year, the com- 
pany would be entitled, in ascertaining its gross income, to exclude the 
aggregate amount of the dividends so paid that year to those policy hold- 
ers. The result would be that the amount thus reported as gross income 
would represent the total of the amount actually received by way of pre- 
miums during the tax year. The learned trial judge adopted the plain- 
tiff’s theory. 

Having thus ascertained the contentions of the respective parties, the 
theories upon which they are based, and the practical effect thereof, we now 
proceed to an analysis of the language of the statute, in the light of exist- 
ing statutory enactments and judicial interpretation thereof at the time the 
act in question was passed. It will be noted, primarily, that the act, So far 
as life insurance companies are concerned, provides two distinct steps in 
the ascertainment of the taxable net income, viz.: (a) The ascertainment 
of gross income; (b) the deductions to be made from gross income to 
ascertain net income. In ascertaining gross income, it is specifically pro- 
vided that certain parts of any actual premium received from any indi- 
vidual policy holder shall not be included, and after the gross income has 
thus been ascertained, the net income upon which the tax is to be assessed 
is arrived at by deducting various items, among which are the.sums, other 
than dividends, paid within the year on policy and annuity contracts. This 
distinction was recognized by the company in making up its return for the 
tax year in question, because all of the moneys now in controversy were 
deducted from the company’s total income for the purpose of ascertaining 
gross income, and were not deducted from gross income for the purpose of 
ascertaining net income. 


The original Corporation Excise Tax Act of 1909 (36 Stat. 112, c. 6, 
§ 38), which, so far as it imposed a tax upon the “entire net income,” was, 
in all respects material to this case, the same as the act of 1913, authorized 
insurance companies to make the same deductions from their gross income, 
to ascertain their net income, as does the “deduction” clause of the act in 
question; but it contained no such clause as the “noninclusion” clause of 
the act of 1913. For many years before the act of 1909 was passed, it had 
been the policy of life insurance companies, both mutual and stock (when 
the latter issued participating policies) doing business on the level premium 
plan, annually to declare “dividends” to policy holders, which represented, 
as before mentioned, the difference between the premium provided in the 
policy to be paid and the actual cost of the insurance. The companies per- 
mitted the insured to use these dividends in any one of several ways, viz, 
as an abatement of future premiums, in purchasing paid-up additions, with- 
drawal in cash, etc. When dividends were used in abatement of premiums, 
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it was clear that the company actually, as distinguished from theoretically, 
received, in the year in which the abatement was made, not the full amount 
of the premium charged and_ payable under the policy, but only the differ- 
ence between the dividend and the premium; and so in respect to full- 
paid additions, while the company received the full premium due and 
chargeable under the policy, it did not actually receive the dividend as pre- 
mium on the paid-up addition to the policy. 

The result was that the companies sought, in making their tax returns 
under the act of 1909, to charge themselves only with the moneys actually 
received in the tax year, and thus to eliminate from their gross income 
those dividends which, as a matter of bookkeeping, they appeared to have 
received that year, but actually did not receive. The government, on the 
other hand, contended that those dividends were such “dividends” as, under 
the act, the companies were not permitted to claim deduction for, and that 
they must therefore be included as part of their gross income. The ques- 
tion thus presented first came up for judicial decision in Mutual Benefit 
Life Insurance Co. v. Herold, supra, and in a well considered and reasoned 
opinion the late Judge Cross adopted the contention of the insurance com- 
panies. His decision was affirmed by this court on January 27, 1913 (Her- 
old v. Mutual Benefit Life Ins. Co., 201 Fed. 918, 120 C. C. A. 256), and 
the Supreme Court later denied a certiorari to review it (231 U. S. 755, 34 
Sup. Ct. 323, 58 L. Ed. 468). Thus by judicial construction one feature of 
the “noninclusion” clause of the act of 1913 had already been incorporated 
in the act of 1909 when the later act was passed; i. e., that insurance com- 
panies were not required to include in their gross income such part of the 
premiums payable by policy holders as they had not actually received, but 
which had been pro tanto abated by the application of dividends. It is 
proper to here observe incidentally that dividends could not be used in 
abatement of a premium of a policy holder unless a premium was due from 
that policy holder, greater or at least equal in amount to the dividend. 

On October 3, 1913, the act in question was passed, and in it the “non- 
inclusion” clause appeared for the first time. Reading the “noninclusion” 
clause in the light of the before-mentioned contentions and the history of 
the litigation thereon, and bearing in mind that, so far as insurance com- 
panies are concerned, the deductions permitted to be*made from gross in- 
come to ascertain net income were the same in the act of 1909 as in the 
act of 1913, it seems reasonable to conclude that the “noninclusion” clause 
was inserted for the purpose of setting at rest (which had not been author- 
itatively done when the act was passed, because the petition for the cer- 
tiorari was not denied until December 15, 1913), the contention which the 
government was making in these matters, and to indicate clearly that it was 
not the intention of Congress to assess a tax in any given year on such 
parts of premiums as the company received only in theory during that year, 
but exclusively on that part of the premiums which they actually received 
—that which in fact, not in theory, came in to them. It will also be seen by 
reference to the decision of Judge Cross in the Mutual Benefit Case (198 
Fed. 204) that where policy holders withdrew their dividends in cash the 
total amount of the premium payable under the policy was included in the 
plaintiff’s statement of income received and the tax was imposed thereon 
by the government; and the plaintiff in Conn. General Life Insurance Co. 
v. Eaton (D. C.) 218 Fed. 188, 203, appears to have done the same. 

It would therefore appear that, when Congress used the words “paid 
back” in the noninclusion clause of the act of 1913, it made that act more 
liberal to the insurance companies, so far as “dividends” paid in cash were 
concerned, than the previous act had been construed even by the insurance 
companies. It took another step, and treated a “cash dividend” just as the 
courts had previously treated a dividend used as an abatement of a pre- 
mium. It will be observed that the noninclusion clause provides that life 
insurance companies “shall not include as income in any year.” Congress 
did not say that life insurance companies might “deduct” from the total 
income in any year, etc. It used the words “shall not include.” The word 
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“include” carries with it the implication of something received, either 
actually or theoretically. It is difficult to understand how one may be re- 
lieved of including in his receipts something which he never received. How 
could an insurance company not include in gross income certain moneys 
paid out to policy holders, if there were no premiums paid by those policy 
holders that year from which to exclude them? Furthermore, Congress 
did not say that a life insurance company should not include “such portion 
of any actual premiums received,” etc., but it used the word “premium’— 
the singular. 

To adopt the plaintiff’s construction necessitates the reading of the 
word “premium” as “premiums,” in nearly every payment involved in this 
suit, unless it should be held that Congress intended to permit the deduction 
of such part or portion of only one previously paid premium as represented 
a redundancy in such premium. But no reason for such a limitation is con- 
ceivable. The words “that year,” which the plaintiff contends must be read 
into the clause after the word “received,” if the government’s construction 
is adopted, we think are there by implication, because of the use of the 
word “premium,” instead of “premiums” and the words “shall not include.” 
Furthermore, the act directs that life insurance companies shall not include 
such portion of the premium received “from any individual policy holder” 
as shall have been paid back or credited “to such individual policy holder 
or treated as an abatement of premium of such individual policy holder.” 
It seems quite clear, by the use, thus conspicuously, of the words “individual 
policy holder,” that Congress manifested an intention to treat each policy 
holder separately—his premium and his dividend—and not all of the policy 
holders as a whole; the aggregate premiums and the aggregate dividends. 
In this connection it may be observed that the company keeps a separate 
account with each policy holder. 

If the purpose of inserting the “noninclusion” clause in the act of 1913 
was as before stated, then it seems apparent that Congress used the lan- 
guage that it did, advisedly, for that language quite as explicitly expresses 
the thought that a life insurance company was to be taxed only on the 
income which it actually received, as distinguished from theoretically, in 
any tax year,’as it is inappropriate to convey the meaning which plaintiff 
seeks to gather from‘it. If Congress had intended that the aggregate of all 
dividends, representing redundancies in previous premium payments, paid 
to policy holders in a tax year, should be deducted from the aggregate pre- 
miums received from all policy holders in that year, without regard to 
whether premiums were received that year from all of the policy holders 
to whom dividends were paid that year, it would not, we think, have used 
the words “shall not include,” but rather the word “deduct”; nor the word 
“individual,” qualifying the words “policy holder,” and would have used the 
word “premiums” instead of “premium.” _The manifest reason why a dif- 
ference is made in respect to dividends paid or credited to policy holders 
which do not exceed the premium received from the same policy holders 
during the tax year, and those which are in excess thereof, or in respect to 
those cases where no premium is received from the policy holder to whom 
a dividend is paid, and those cases where a premiums is received, is that 
Congress desired to tax only the moneys actually received during the tax 
year, and not those theoretically received, as the government had been con- 
tending up to that time. 

The plaintiff seeks to support its argument on the proposition that as 
the moneys paid back to policy holders represent previous excess premium 
payments upon which, in fact or in theory, the company has theretofore 
paid a tax, it is unreasonable, in the absence of clear and explicit language 
to that effect, to presume that Congress intended that they should be taxed 
again. But this argument loses sight of the fact that no tax whatever is 
levied on a dividend, other than the initial one imposed when the premium 
of which it is a part is paid. No tax was imposed for 1913, for instance, 
on the moneys paid back to policy holders as cash dividends in that year. 
The tax would. be assessed only on such part of the moneys received by 
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the company during that year as premiums from policy holders as was in 
excess of the dividends paid to the same policy holders that year. On the 
other hand, to permit the cash dividends, in excess of moneys received, 
either actually or theoretically, as premiums from the policy holders to 
whom they are paid, to be deducted in 1913, would relieve the company 
from paying any tax whatever upon them, because by deducting them from 
gross income in that year it would nullify or neutralize to that extent the 
tax which had been imposed upon the premiums, of which they were a part, 
in previous years. It is thus apparent that what plaintiff really seeks to 
accomplish is, not to avoid double taxation, but to be relieved from paying 
any tax whatever upon such parts of premiums, no matter when paid, as 
represent redundancies, and which are subsequently returned to the policy 
holders who paid the premiums. 

It may be entirely equitable and just that Congress should have adopted 
such a course, but we do not think that we would be justified in finding 
such intention in a statute which expressly provides that the tax shall be 
levied “upon the entire net income arising or accruing from all sources,” 
in the absence of a clear expression to that effect, and especially when to 
do so would necessitate a strained and unnatural construction of the lan- 
gauge used by Congress. Moreover, immediately preceding the clause in 
question are those dealing with mutual fire insurance companies and 
mutual marine insurance companies. The provision in respect to the latter 
is as follows: 


“Provided, further, that mutual marine insurance companies shall in- 
clude in their return of gross income gross premiums collected and received 
by them less amounts paid for reinsurance, but shall be entitled to include 
in deductions from gross income amounts repaid to policy holders on ac- 
count of premiums previously paid by them, and interest paid upon such 
amounts between the ascertainment thereof and the payment thereof.” 


The language there used is quite different from that used in respect 
to life insurance companies, and the meaning to be gathered from it is 
clear. It specifically permits those companies to make the very deduction, 
as deductions, which the plaintiff claims that life insurance companies may 
make by way of noninclusion. The fact that there is such a marked dif- 
ference in the language used in respect to the two kinds of companies, and 
each respectively conveys a different meaning, tends, to strengthen the con- 
clusion that so far as life insurance companies were concerned, they were, 
in ascertaining gross income, to exclude payments or credits to policy hold- 
ers in the tax year only to the extent of the amounts received, actually or 
theoretically, from the same policy holders, respectively, during the same 
year. The same deduction and noninclusion clauses were carried into the 
Income Tax Act of 1916 (Act Sept. 8, 1916, c. 463, 39 Stat. 756), and later 
into the act of 1919 (Act Feb. 24, 1919, c. 18, 40 Stat. 1057). The distinc- 
tion between the two clauses is accentuated in the latter act, as they are 
placed in separate and distinct sections. Section 233 and section 234. 
Section 233, which defines gross income, specificaly provides that in the 
case of life insurance companies “there shall not be included in gross 
income such portion,” etc., using the same language as the act of 1913; that 
mutual marine insurance companies must include in gross income the same 
items as the act of 1913 required, but it makes no mention of what either 
kind of company may deduct. Section 234 deals with deductions exclu- 
sively, and permits the same deductions for life insurance companies (par- 
agraphell) and for mutual marine insurance companies (paragraph 12), as 
did the act of 1913. 

It therefore appears that Congress has in each revision of the income 
tax law which it has made since 1913, retained the same language, as 
respects both life insurance companies and mutual marine insurance com- 
panies, as it did in the original act. It is a reasonable concluson, there- 
fore, that the language used in the act of 1913 was advisedly used, and, as 
it is different in respect to the two kinds of companies, that Congress in- 
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tended that there should be a difference in the sums which each could, 
respectively, deduct on account of previous excess premium payments. That 
the construction for which we have indicated a preference is the correct 
one is, we think, made more manifest when the action of Congress in using 
the same language in the act of 1919, as it did in the acts of 1913 and 1916, 
is considered in the light of the regulations*issued by the Treasury Depart- 
ment under the act of 1916. Regulations No. 33, issued January 2, 1918. 
Those regulations were as follows: 


“Premium Income Paid Back.—Life insurance companies are author- 
ized to omit from gross income such portion of any actual premium re- 
ceived from any individual policy holder as shall have been paid back or 
credited to the policy holder or treated as an abatement of his premium. 

“The amount authorized by this provision to be excluded from gross 
premium income on account of any premium refunded to any individual 
policy holder is explicitly limited to an amount not in excess of the actual 
premium paid by the individual policy holder within the tax year. 

“Cash Dividends.—Life insurance companies are entitled under the 
foregoing holding to exclude from gross income any part of the premium 
received which is paid back to the individual policy holder within the same 
return year. Where the dividend is in excess of the premium received, 
there can be excluded from gross income only the amount of the premium 
received from such individual policy holder within the same return year.” 


It must be presumed that Congress, in passing the act of 1919, had in 
mind the construction which the Treasury Department, in its regulations 
and instructions to internal revenue collectors, had adopted, and that, if 
such construction did not properly express the intention of Congress, a 
change in the language, to express clearly a contrary meaning, would have 
been made in the act of 1919. Indeed, the Senate committee which had 
the act of 1919 in charge recommended a new basis for the taxation of life 
insurance companies, but in conference the Senate receded therefrom, and 
the basis upon which life insurance companies had been theretofore taxed 
was continued. See Montgomery’s Income Tax Procedure 1919, p.. 669. 

This situation is then presented: If the construction sought by the 
plaintiff is followed, although an equitable result would, in one aspect, be 
therefore accomplished, it would be done only by a strained construction 
of the statute, and one, indeed, which would not be in harmony with what 
we think Congress, by the language which it used, manifested as its inten- 
tion and confirmed by its subsequent action. If, on the other hand, the 
construction urged by the government is adopted, a reasonable result is 
reached, which gives effect to what, it may be properly assumed, was the 
intention of Congress, namely. to tax as the income of life insurance com- 
panies in any year only so much of any premium as may have been actually 
received, as distinguished from theoretically, from any policy holder during 
that year. In this contingency, there is, of course, no question as to which 
construction should be adopted. We conclude, therefore, that the plaintiff 
was not entitled to exclude from its total income during the tax year in 
question, for the purpose of ascertaining its gross income, any dividends 
paid or credited to policy holders from whom it did not receive any pre- 
mium during that year, and as to such policy holders as it did receive pre- 
miums from that year it was entitled to exclude only such part of the divi- 
dends paid to those policy holders as did not exceed the amount received 
from them, respectively. by way of premimus, during that year. 

[2] Although plaintiff has not contended, except as to items of inter- 
est paid to policy holders (which feature of the case will be hergafter 
referred to). that it is entitled, in ascertaining its net taxable income, to 
credit for the dividends paid to policy holders, on the theory that such divi- 
dends may be “deducted,” as distinguished from “not included,” under the 
“deduction” clause, we have. nevertheless, considered that question. It 
might readily be conceived that dividends paid to policy holders, represent- 
ing as they do excess premiums, are paid “on policy * * * contracts.” 
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It may also be conceded that such dividends are not “dividends” in the 
commercial sense, as representing profits. Whether the word “dividends” 
is used in the “deduction” clause in the commercial sense, or in the sense 
in- which insurance companies ordinarily use it, we do not feel called upon 
to decide. If it be assumed, however, that the dividends in question are 
“sums * * * paid * * * on policy * * * contracts,” and that 
they are not dividends in the commercial sense, and that the statute in the 
clause in question refers to only commercial dividends, it might be argued 
with force that insurance companies are entitled to deduct them, under the 
“deduction” clause, from gross income, to ascertain net income, were it not 
for the noninclusion clause. At the threshold of any such argument, how- 
ever, we would be met with the fact that dividends paid or credited to 
policy holders are unquestionably covered by the “noninclusion” clause. 
Manifestly, if it had been the intention of Congress that these dividends 
could have been deducted under the original “deduction” clause, there 
would have been no reason for adding the “noninclusion” clause. Indeed, 
by the latter, Congress explicitly defined what moneys returned, either in 
cash or by credit, to policy holders might be excluded by the companies, in 
ascertaining their taxable net income. Consequently we do not think that 
any of the cash dividends paid by the plaintiff to its policy holders in the 
tax year in question, which represented redundancies in previous premium 
payments, were deductible as “sums other than dividends paid within the, 
year on policy * * * contracts.” 

[3] Up to this point we have dealt with only those Parts of the cash 
dividends as represented redundancies in previous premiums paid by the 
same policy holder to whom the dividends were paid. It appears, however, 
that some of these dividends represent, in part, interest which had accumu- 
lated on dividends which had been left with the company under certain 
forms of policies, and, in part, also on some policies, the share of the policy 
holders to whom the dividends were paid in funds. accruing to holders of 
the same kind of policies, which for one reason or another had been for- 
feited, and which, under the terms of the policies, were divided among 
those policy holders of the same class who had not thus forfeited such 
benefits. The company claims that it is entitled (although it did not follow 
that course in making up its tax return) to deduct from its total income, 
to ascertain the taxable net income, such parts of the dividends as represent 
interest due to the policy holders, under the “deduction clause” of the 
statute, as payments made on policy contracts. It also claims the right to 
exclude from its total income the parts which represent shares of for- 
feitures, upon the ground that the sums forfeited, and which are divided 
among the persisting policy holders,- represent redundancies in the pre- 
miums paid by those policy holders who forfeited their right to the return 
of such redundancies. Hence it is argued that, under its construction of 
the words “portion of any actual premium,” such sums are portions of 
actual premiums theretofore received, and deductible as such, irrespective 
of whether they originally came from the policy holder to whom the divi- 
dend is paid. 

Under the construction which we have given to the statute, as long as 
the dividends paid or credited to any individual policy holder within the 
tax year do not exceed the amount paid by way of premium by that policy 
holder during that year, it is quite immaterial from what source or sources 
the dividend paid or credited arose. Hence the independent question re- 
garding the right to exclude such parts of the dividends as represent shares 
in the forfeitures of other policies is if no moment. However, as it is 
sought to procure credit, through the “deduction clause,” for the parts 
which represent interest, it is necessary to ascertain whether such interest 
payments fall within that clause. Under all of the policies involved in this 
suit, with one exception, the rate.of interest allowed to policy holders on 
redundancies which were left with the company, and not withdrawn by the 
policy holder every year, was, in reality, dependent upon the earnings of 
the company upon its investments. Without attempting to decide, as before 
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stated, because we find it unnecessary to do so, whether the word “divi- 
dend” is used in the deduction clause in its commercial sense, as distin- 
guished from the insurance sense, we think that such interest payments are 
dividends in the commercial sense, as they clearly are in the insurarice 
sense. They represent the policy holders’ pro rata share in the earnings 
on the company’s investments over a given period of time, and, as respects 
most of the policies involved in this suit, they are the result of compound 
interest. Hence they may not be deducted under the deduction clause. 

[4] The one exception above referred to is the interest paid on what 
have been termed in the testimony “trust certificates.” These moneys are 
not paid to policy holders, but-to the beneficiaries under installment pol- 
icies, which provide for the payment of the face of the policy, not in bulk 
on the death of the assured, but in installments extending over a period 
of years. The fund thus left with the company, which, of course, dimin- 
ishes from installment period to installment period, draws interest, and the 
interest is then paid to the person entitled to the installments. It is accord- 
ingly, in neither an insurance nor a commercial sense, a dividend, but is 
a sum paid on a policy contract, and as such we think deductible under 
the “deduction clause” of the act. It appears from the record that, al- 
though all of the dividends in controversy Were paid in cash to the policy 
holders, the company, during the tax year in question, received premiums 
that year from some of the policy holders to whom such dividend pay- 
ments were made. The government concedes the right of the company to 
recover the tax paid on such part of the dividends paid to policy holders 
during the tax year as does not exceed the premiums received that year 
from the same policy holders, respectively, as it does the tax on an item 
of $2,744.35, which was inadvertently not included in the original return of 
the company. The actual amount which the government concedes that the 
plaintiff is entitled to recover is, however, we think, excessive, because it 
includes the sums received from holders of “life rate endowment policies” 
and holders of “accelerated endowment policies,” which were considerably 
more than the sums paid to them, respectively, during that year by way of 
dividends. Manifestly the company is only entitled in those cases to credit 
for the amount paid. 

As the aggregate amount received by way of premiums from policy 
holders of the policies in question during the tax year was much less than 
the amount paid to them by way of dividends, and as judgment was 
awarded in the court below for the tax assessed on the total amount of 
dividends paid, it follows that the judgment must be reversed, and a new 
trial granted. - 
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DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Seconp District, Division 1. 


McEWEN 
v. 


NEW YORK LIFE INS. CO. (No. 2640.)* 


1. INSURANCE—ANSWERS IN APPLICATION — PRESUMP- 
TIONS—BURDEN OF PROOF. 


Answers to questions contained in a life insurance application are 
presumably true, and defendant insurance company has the burden of 
proving the contrary. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE—TRUTH OF INSURED’S DECLARATIONS— 
SUFFICIENCY OF EVIDENCE. 
Evidence held to sustain jury finding that an answer in a life in- 
surance application regarding the date applicant had last consulted a phy- 
sician was true. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—BENEFICIARY—VESTED INTEREST. 


Where a life insurance policy authorizes insured to change the bene- 
ficiary, the beneficiary ordinarily has no vested interest in the policy until 
insured’s death. 


(For other cases, see Insurance, Dec, Dig. § 586.) 


8 INSURANCE—EVIDENCE—SUFFICIENCY. 

Evidence held to sustain jury finding that insured’s statement in his 
life insurance application that he had never spat blood was true. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


9, INSURANCE—APPLICATION—INTOXICATING LIQUORS. 


Where a-question in a life insurance application regarding applicant’s 
daily consumption of wines, spirits, or malt liquors was answered by 
“No daily habit—occasional beer,” the response is not a representation 
that applicant did not drink whisky, but merely that he did not use it 
daily. 

(For other cases, see Insurance, Dec. Dig. § 297.) 


10. INSURANCE—INTOXICATING LIQUORS—“EXCESS.” 

In a life insurance application, in question whether applicant had 
ever used intoxicating liquors to “excess,” the quoted word is largely a 
matter of opinion, depending upon the individual’s capacity, etc. 

(For other cases, see Insurance, Dec. Dig. § 297.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Excess.) 


ll. INSURANCE—INTOXICATING LIQUORS—EXCESSIVE USE. 


Whether insured used intoxicating liquors to excess, contrary to his 
representation to the insurer, is a question of fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


*Decision rendered, July 9, 1919. Order of Modification, July 25, 1919. 
Rehearing denied by Supreme Court Sept. 4, 1919. 183 Pac. Rep. 373. 
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12, INSURANCE—EVIDENCE—SUFFICIENCY. 


In an action on a life insurance policy, conflicting evidence held to 
sustain jury finding that the insured was not addicted to the daily use 
of intoxicating liquors and had never used them to excess. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


13. INSURANCE —INSURED’S REPRESENTATIONS—LAW OR 
FACT. 


The materiality of representations made by a life insurance applicant 
presents a question of law and not of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


14. INSURANCE—LIFE POLICY—INSTRUCTIONS. 


In action on a life policy, an instruction that insured’s representation 
regarding his previous diseases and accidents was false, if a certain 
accident not mentioned in the application occurred and had a tendency to 
affect his length of life, held prejudicial error, because allowing the jury 
to disregard the false answer, if they considered it did not affect de- 
ceased’s longevity. 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 


] Appeal from Superior Court, Los Angeles County; Curtis D. Wilbur, 
ud ge. t 4 
Action by Rachel A. McEwen against the New York Life Insurance 
Company. From a judgment for plaintiff, and an order denying a new 
trial, defendant appeals. Reversed. 
See, also, 23 Cal. App. 694, 139 Pac. 242. 


Edwin A. Meserve and Shirley E. Meserve both of Los Angeles 
(Paul H. McPherrin, of Los Angeles, of counsel), for appellant. 
Murphey & Poplin, of Los Angeles, for respondent. 


SHAw, J. On a former appeal had in this case by defendant, the 
judgment in favor of plaintiff was reversed. A second trial was had, 
which likewise resulted in a judgment in favor of plaintiff, from which, 
and an order denying its motion for a new trial, defendant has again 
appealed. 

The action was instituted by the mother of Charles B. McEwen, 
deceased, to recover the amount of an insurance policy on his life, issued 
by defendant on July 7, 1910, upon a written application made therefor 
by deceased on June 29, 1910. The insured, who was 28 years of age, 
died on November 20, 1910. Defendant’s action in resisting payment of 
the policy is based upon the alleged ground that the insured procured 
the issuance of the policy by means of fraud, concealment, and mis- 
representations made by him in answer to written questions propounded 
to him by the defendant, the truth of which answers it believed, and 
upon the faith thereof accepted the application and issued the policy. 
In the answer to the complaint it is alleged that the answers to the 
following questions were and are untrue: 


(1) “What is your occupation? (Full details.) A. Proprietor of 
collection agency.” 

cays ‘How long have you been engaged in your present occupation? 
A. Ten years.’ 

(3) “What was your previous occupation? A. Cattle business.” 

(4a) “What is your daily consumption of wine, spirits, or malt 
liquors? A. No daily habit—occasional beer.” 

(4b) “Have you at any time used any of them to excess? A. No.” 

(6) “Have you ever raised or spat blood? A. No.” 





Life.] McEwen v. New York Life Ins. Co. 507 


(7) “What illnesses, diseases, or accidents have you had since child- 
hood? (The examiner should satisfy himself that the applicant gives 
full and careful answers to this question.) A. Typhoid pneumonia. One 
attack in 1891; duration two months; severe; complete recovery.” 

In addition to these questions, the answers to which are alleged to be 
untrue, defendant, after the first trial and on April 6, 1915, filed an 
amendment to its answer, wherein it alleged that the answers to the fol- 
lowing questions were also untrue: : 

(8) “How long since you consulted or have had the care of a phy- 
sician? A. 1891; Dr. Thomas, Bucyrus, Ohio.” 

(9) “If so, for what ailment; name and address of physician? A. 
Typhoid pneumonia.” 


At the close of the questions and answers McEwen stated in writing: 


“I declare, on behalf of myself and of any person who shall have or 
claim any interest in any insurance made hereunder, that I have care- 
fully read each and all of the above answers; that they are each 
written as made by me; that each of them is full, complete, and true.” 

In addition to a general verdict, the jury were instructed to render 
special verdicts as to the truth of the answers given to the foregoing 
questions numbered 1, 4a, 4b, 6, and 7, and also the answers given to 
questions numbered 8 and 9. referred to as being contained in the amend- 
ed complaint, each and every one of which answers are conceded by 
counsel for both parties and the trial court to have been material repre- 
sentations. In response to another question, which we will designate 
as 10: 

“What do you find the facts to be with relation to the use of wines, 
spirits or malt liquors by the deceased?” 

—they answered: 


“He was not an habitual drinker. We find no evidence to show that 
the deceased did indulge in wines, spirits, or malt liquors to excess, prior 
to application for insurance; therefore said deceased’s answers were full, 
complete, and true.” 


By their general verdict the jury found in favor of plaintiff. 

[1-3] 1. In response to question 8, “How long since you consulted 
or have had the care of a physician?” McEwen’s answer was, “1891; Dr. 
Thomas, Bucyrus, Ohio”; and in response to question 9, “If so, for 
what ailment; name and address of physician?” the answer was, “Typhoid 
fever.” The verdict that the answers to these questions were true is 
attacked by appellant upon the ground that the evidence is insufficient 
to support the same. The declarations made by the appellant in re- 
sponse to the questions are presumed to be true, and hence the burden 
was upon the defendant to prove to the contrary. The only evidence 
adduced on the part of defendant tending to overcome the presumption 
so attaching to the answers given by McEwen was the testimony of 
one Hosick to the effect that McEwen, after an occasion when he was 
said to have been drunk, told him that he had been under a doctor’s 
care ever since, and the testimony of Dr. Garrett that on August 18, 
1909. McEwen stated to him, while acting in the capacity of medical 
examiner for an accident insurance company, that he (McEwen) was 
under treatment from Dr. Taylor, which fact of being under Taylor’s 
treatment McEwen also stated in the notice of an injury sustained which 
he gave to the accident insurance company. It thus appears that, in de- 
termining the issue, all that the jury had before it was the declaration 
of McEwen made in his application to defendant, to which-a presumption 
of its truth attached. and subsequent inconsistent declarations therewith 
made by McEwen. We cannot say that in considering the evidence thus 





*The court, by an order of modification dated July 25, 1919, inserted 
this paragraph in place of subdivision 1 of the opinion as originally 
written, which subdivision was by such order stricken out. 
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adduced the jury was not warranted in finding the subsequent declara- 
tions insufficient as evidence to overcome the presumption of truth at- 
taching to the answers made by McEwen in his application for the 
policy. In this connection respondent insists that, even though it 
should be conceded the answers to questions 8 and 9 constituted material 
false representations, appellant is in no position to avail itself of the 
defense based upon such fact, for the reason that the policy provides 
that “this policy shall be incontestable after one year from its date 
of issue, except for nonpayment of premium.” The alleged false answers 
to these questions were, by an amendment made to the answer, pleaded 
as a ground of contest some five years after the policy was issued. 
No objection, however, was interposed by plaintiff to the filing of the 
amendment, nor any motion thereafter made to strike it out nor objec- 
tion made to the introduction of evidence upon the issue so raised. 
Hence, if there was merit in plaintiff’s contention, she is in no position 
upon this record, where she appears as respondent, and in the absence 
of any objection on her part to the proceedings had thereunder, to now 
for the first time, on appeal by her opponent, raise the objection. 

[4-7] 2. As alleged in the original complaint plaintiff sought to 
recover upon the sole ground that she was named as the beneficiary in 
the insurance policy. Nevertheless, as held on the former appeal (23 
Cal. App. 694, 139 Pac. 242), she, by virtue of such fact, since the in- 
sured by the terms of the policy reserved the right to change the bene- 
ficiary, had no vested interest therein until his death, and therefore 
statements made by deceased which were inconsistent with the represen- 
tations to defendant were competent evidence upon the ground that 
they were declarations against interest. Upon going down of the remitti- 
tur, plaintiff filed an amendment to her complaint, the effect of. which, 
if the allegations thereof were found true, rendered the evidence in- 
competent. This amendment was that in July, a few days after the 
issuance of the policy, McEwen made a gift thereof to plaintiff, named 
as beneficiary therein. At the trial, for the purpose of showing the 
falsity of applicant’s answers to the inquiry as to his use of wine, spirits, 
or malt liquors, evidence was received showing that on October 22, 
1910, in the trial of a case wherein McEwen was charged with commit- 
ting a criminal offense, he testified in extenuation of the act that he was 
at the time of its commission intoxicated, and that up to about ten 
days prior to the giving of the testimony he was a heavy drinker and 
drank liquor to excess resulting at times in a condition of prolonged in- 
toxication. Having admitted this evidence, the court directed the at- 
tention of the jury to the fact that it was a declaration made by the 
insured after the alleged gift of the policy to his mother, which evidence, 
if they found the allegation as to the gift of the policy to be true, they 
should disregard; otherwise, they should consider it in arriving at their 
verdict. 

In so instructing the jury, appellant, while conceding that a life in- 
surance policy may be the subject of a parol gift, insists the court com- 
mitted prejudicial error. Its contention is that, since the donee was named 
as beneficiary in the policy, with power of revocation reserved to the 
insured. together with the right to designate a new and different bene- 
ficiary, the policy could not be deemed the subject of gift to her, since 
she took it subject to the provision contained therein that the insured 
might change the beneficiary; that the purported gift vested her with no 
right other than what she theretofore had, which was an interest in ex- 
pectancy only. We are not in sympathy with this ingenious argument. 
Prior to the alleged gift, the mother, named as beneficiary therein, had no 
vested interest in the policy. Her interest was merely one of expectancy, 
and subject to the power of the insured to name another to receive the 
benefits thereunder. The evidence as to the making of the gift is very 
meager, and entirely consistent with the fair inference that the policy 
was handed to her as the beneficiary therein named, as the then party 
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interested, for safe-keeping only, and not with the purpose or intent of 
vesting her with a donee’s interest or right other than those which she 
had as beneficiary. Assuming, however, that the evidence was sufficient 
to show a gift of the policy was made to the mother, she by virtue 
thereof and in addition to her expectancy acquired an absolute vested 
interest therein. Notwithstanding the power of revocation reserved in the 
policy, he by making the gift surrendered it and divested himself of all 
right to exercise such power. Had he, after making the gift, substituted 
the name of his sister for that of his mother, named as beneficiary therein, 
and at his death a contest arose between the two as to who was entitled 
to the proceeds of the policy, such contest would involve no question 
in which the insurance company was concerned, and, upon trial of the 
issue between mother and sister, the mother conceding the gift to have 
been made, could not have been deprived of her rights thereunder because 
of the fact that the policy contained the power of revocation. 

In their argument counsel for appellant lay much stress upon the 
statement of this court made in deciding the case of Waring v. Wilcox, 
8 Cal. App. 317, 96 Pac. 910, which involved the right of the insured to 
change the beneficiary in a policy which contained a clause similar to the 
one under consideration. In that case it was found by the trial court 
that the insured delivered the policy to his mother, named therein as 
beneficiary, with the intent and purpose that it should belong to her and 
be her property. Thereafter, at his request, she gave the policy back 
to him, and he, exercising his right so to do under the terms of the policy, 
designated another as beneficiary. In the course of its opinion the court 
said: 

“Nor can we attach any importance to a finding that the policy was 
delivered with the intent that it should become the property of the origi- 
nal beneficiary; for it contained the reserved right of substitution and 
vested no right other than one to receive the benefit in the event the in- 
sured did not elect before his death to change the beneficiary. ‘It was a 
part of the contract, as entered into in the beginning, that the assured, 
of his own free, unrestrained will, might at any time make the substitu- 
tion he desired.’” 


While in that case the policy had been given to the beneficiary with 
the intent that it should be her property, it was thereafter by her given 
back to the insured with the purpose and intent that it should be his 
property, vesting in him all the rights which he originally had, among 
which was the right to substitute another as beneficiary. The statement 
that no importance should be attached to the finding that the policy was 
delivered to the mother with intent that it should become her property 
should not be construed of general application, but as applicable to the 
facts presented in that case. It cannot be deemed an authority for hold- 
ing that, by reason of the power of revocation and right to change the 
beneficiary named in an insurance policy, the insured mav, after making 
a completed gift thereof to the beneficiary so named, designate a new 
beneficiary therein, thus rendering the gift null and of no effect. 

Our conclysion is that an insurance policy containing the provision 
under consideration may be the subject of a gift to the beneficiary named 
therein. whose interest in expectancy, by virtue of the gift, is changed 
to an absolute interest (in the donee) without qualification, and there- 
after the donor, in the absence of some act again vesting him with title, 
has no power or control over the policy.. The interest of the donee though 
named as beneficiary, is not by virtue of such fact, but the qualified interest 
is merged in the absolute interest due to the completed gift. Since there 
was evidence, though meager, tending to prove the allegation. it was not 
error on the part of the court to give the instruction of which appellant 
complains. 

[8] 3. The only evidence tending to show the falsity of McF:wen’s 
answer, “No.” to question 6. “Have you ever raised or spat blood?” is a 
statement made by him to Dr. Garrett to the effect that he had, following 
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an injury from being kicked or struck in the chest by the foot of a mule, 
spat blood. The representation made to the insurance company must, 
in the absence of sufficient proof to overcome the presumption, be deenied 
to be true, and we cannot say that it is overcome by an inconsistent state- 
ment therewith made by McEwen. As to the special verdict rendered 
in response to this question, no ground appears for complaint, since the 
jury, in weighing the inconsistent declarations, decided in favor of the one 
presumed to be true, as against one as to which no such presumption 
existed. 

[9] 4. In response to question 4a, “What is your daily consumption 
of wine, spirits, or malt liquors?” the answer was, “No daily habit—occa- 
sional beer;” and the reply to question 4b, “Have you at any time used 
any of them to excess?” was, “No.” The verdict that the answers to 
these questions were true is attacked by appellant upon the ground that it 
is contrary to the evidence, in support of which contention counsel quote 
extensively from the record. A review of the voluminous testimony 
touching the subject could serve no purpose; suffice it to say that as to 
4a the question was not whether McEwen had used liquor at all, but as- 
sumed as a fact that he did use them. The inquiry is directed solely to 
the extent of his daily consumption of such beverages. Hence, con- 
ceding that, as shown by the evidence, he did at times, varying in inter- 
vals of two to four weeks, drink both beer and whisky, such fact is not 
inconsistent with his answer, “No daily habit—occasional beer.” The re- 
sponse made cannot, as urged by appellant, be construed as a repre- 
sentation that he never drank whisky at all; but, as we interpret the 
question and answer, it was simply a statement to the effect that he was 
not addicted to its daily use. 

[10-12] The reply to question 4b is that he never at any time had 
used such liquors to excess. No court, so far as we are advised, has 
undertaken to define what constitutes the excessive use of alcoholic spirits. 
The cases of Malicki v. Chicago Guaranty Fund Life Society, 119 Mich. 
151, 77 N. W. 690, and Brignac v. Pacific Mutual Life Ins. Co., 112 La. 
574, 36 South, 595, 66 L. R. A. 331, involved different questions and can- 
not be deemed authority in support ef appellant’s contention. The mean- 
ing of the word “excess,” as here used, is largely a matter of opinion, 
depending upon the capacity of the individual and liberality of view enter- 
tained upon the subject by the individual, whose opinion might again 
be governed by the time, place and occasion. Clinton v. State, 64 Tex. Cr. 
R. 446, 142 S. W. 591; Biermann v. Guaranty Mutual Life Ins. Co., 142 
Iowa, 341, 120 N. W. 963. In the absence of any standard of measure- 
ment, the question is one of fact to be determined by the jurors, whose 
conclusion, as stated, would depend largely upon their views as to what 
constitutes excess in the use thereof. It cannot be determined upon the 
quantity used, because of the fact that an amount which might affect one 
individual would not be noticeable upon another. The most of the testi- 
money bearing upon the question was given by witnesses from Daggett, 
near which place it appears deceased was engaged in the operation of a 
mine, and from which he, from two to four weeks, went to Daggett. 
at which times he concededly drank more or less whisky and beer. 
There is little testimony touching the quantity of his libations. Ap- 
parently he did not drink sufficiently to interfere with his transaction of 
business and it fairly appears that there was a conflict of evidence 
as to the effect upon him of that which he did drink. Under the cir- 
cumstances shown, we cannot say that the jury, upon the testimony as 
to his habits of drinking at Daggett, were not justified in their verdict 
that he did not drink to excess. It appears from the testimony of two 
witnesses. James Hosick. a police officer of the city of Los Angeles, and 
a Mrs. Skinner, that McEwen did drink to an extent that resulted in his 
being drunk and both of them go into details as to one particular occa- 
sion. As to the testimony of these two witnesses, the court instructed 
the jury that if they believed the same they should find that the appli- 
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cant’s answer to the question was false, but instructed them that the one 
particular instance referred to would not necessarily justify a verdict 
that the answer was false; that as to that, if they found their evidence 
true, they should consider whether or not it was voluntary intoxication, 
or an incident where others who were with him succeeded in getting him 
intoxicated for purposes of their own, in which case they should not 
consider such act alone as justifying a finding that his answer was false, 
‘but that— 

“If you find from the evidence * * * that the deceased was in the 
habit of using wine, spirits, or malt liquors, and that had persisted for 
some time, and that he had on more than one occasion used them to excess, 
then you should. find that the representations herein are false.” 


This last instruction was certainly as fair as defendant could ask, 
and it is apparent from the verdict that the jury did not believe the testi- 
mony of Hosick and Skinner as to repeated acts of drunkenness on the 
part of McEwen to which they testified. We cannot say that the verdict 
of the jury that the answers of McEwen to questions 4a and 4b are not 
justified by the evidence. 

[13] 5.. In answer to questions 1 and 2 McEwen stated that he was 
proprietor of a collection agency, in which business he had been en- 
gaged for 10 years. These questions called for full details, and, consider- 
ing the sufficiency of: the evidence to justify the verdict, we must bear in 
mind that McEwen certified that— 

“T declare, on behalf of myself and of any person who shall have 
or claim any interest in any insurance made hereunder, that I have care- 
fully read each and all of the above answers; that they are each written 
as made by me; that each of them is full, complete and true. * * *” 

At the date of making the application for the insurance, McEwen’s 
chief business appears to have been that of mining. According to plain- 
tiff’s testimony, he went to New Mexico in 1904-and was there about a 
year, and in 1906 he went to Old Mexico, where he was engaged in the 
brick business and a part of the time in mining. When he returned from 
Old Mexico in 1906, he engaged in mining near Daggett, and a part of 
the time prospecting near Fallbrook. He continued in the mining busi- 
ness near Daggett until July, 1909. The evidence shows that he never 
had an office and was not connected with a collection agency; and while 
there is some evidence that he made collections for his father, a grocery- 
man, and at times for others in a desultory way, it could in no sense be 
said that he was or had been for 10 years engaged in such occupation. 
Indeed, it clearly appears from the evidence that he not only was not the 
proprietor of a collection agency in any sense of the term, but that during 
the 10 years preceding the making of the application, and particularly from 
1904 to July, 1909, he was engaged largely in mining and business other 
than that of collecting. In arriving at its verdict upon the answer given 
to this question, the court instructed the jury that it was to determine 
whether or not the statement made was substantially true. 

“By substantially true does not mean somewhat true, partially true, 
on the one hand, nor does it mean true in every possible and immaterial 
respect, on the other. It means true without qualification in all respects 
material to the risk.” 

Considering the character of this evidence, we think it apparent that 
the jury, under the instruction, believing it was its province to determine 
whether or not the representation was true “in all respects material to 
the risk,” determined that it was immaterial, and therefore, notwithstand- 
ing the falsity of the answer shown by the evidence, rendered their ver- 
dict upon such theory. The court did not as to this question, as it did in 
others, determine the question of the materiality of the answer, but by 
this instruction clearly submitted to the jury the question of its material- 
ity. The giving of the instruction as to this question was erroneous, since, 
as stated on the former appeal, “the materiality of the representations 
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was a question of law for determination of the court and riot the jury.” 

{14[ 6. In response to question 7, “What illnesses, diseases, or ac- 
cidents have you had since childhood?” McEwen answered, “Typhoid pneu- 
monia ; sone attack in 1891; duration two months; severe; complete re- 
covery.” It conclusively and without contradiction appears from the evi- 
dence that in July, 1909, just a year prior to making the application for 
the policy, Mc Ewen, at his mine near Daggett, was injured by being 
struck or kicked in the chest by the foot of a mule, as a result of which 
his back was strained and one rib broken; that, owing to total disability 
caused by the injury, he received from an accident insurance company 
the sum of $25 per week for a period of 16 weeks, amounting in all to 
$400. The character of the injury was such that it completely rendered 
him unfit for doing any business whatsoever; that he raised purulent 
matter and stated to Dr. Garrett that he spat blood, the cause of which, 
as stated by McEwen and determined by the doctor, was the injury re- 
ceived in this accident, the effect of which was for a time to seriously 
impair his health. The question not only called for a statement of dis- 
eases from which he had suffered since childhood, but as well accidents 
to which he had been subjected, and from which he had suffered. The 
answer was in effect that he had had no accidents. Notwithstanding the 
serious nature of the injury suffered from this accident, which disabled 
him for a period of nearly 4 months, he concealed from the company 
all knowledge thereof; the effect of his answer being that he had suffered 
no such injury from ‘the accident as that shown. That the information 
was material and suppressed in bad faith admits of little doubt. Metro- 
politan Life Ins. Co. v. McTague, 49 N. J. Law, 587, 9 Atl. 768, 60 Am. 
Rep. 661; Metropolitan Life Ins. Co. v. Brubaker, 78 Kan. 146, 96 Pac. 
62, 18 L. R. A. (N. S.) 362, 130 Am. St. Rep. 356, 16 Ann. Cas. 267; 
Bryant v. Modern Woodmen of America, 86 Neb. 372, 125 N. W. 621, 
27 L. R. A. (N. S.) 326, 21 Ann. Cas. 365; McCollum v. New York 
Life Ins. Co., 124 N. Y. 642, 27 N. E. 412; Cooley’s Briefs, vol. ITI, p. 
2109; Civ. Code,’ §§ 2561, 2579. The trial judge appears to have recog- 
nized the facts concerning the accident were undisputed. It is impos- 
sible to recogcile the verdict of the jury, to the effect that the answer 
to this question was true, save and except upon the theory that the injury 
sustained at the time, however severe and serious in character it may 
have been. did not in the minds of the jurors tend to increase the risk 
assumed by defendant in insuring McEwen’s life. This conclusion, no 
doubt, was due to an instruction given by the court, which we deem 
clearly erroneous. The court, after referring to the accident which the 
evidence established, stated to the jury: 

“No mention is made of this by the deceased in this application. 
If you find from the evidence that the deceased was struck or kicked 
by a mule, and that as a result of the injury so received, he was dis- 
abled for a number of weeks, and unable to continue his occupation from 
July 2, 1909 to August 26, 1909, that he was not able to continue in his 
occupation during that period, that the injury was such as it might have 
a tendency to affect the longevity of the deceased, then you will find that 
the answer to that question was false.” 

In view of the uncontradicted evidence, it is impossible to conceive 
of the jury. reaching the verdict rendered, except upon the hypothesis 
that the accident and resultant injury therefrom did not “have a tendency 
to affect the longevity of the deceased.” Not only was the instruction 
erroneous, but it was clearly prejudicial to defendant, in that. except for 
it. the verdict must, upon the evidence, have been a negative answer. 
The opinion of the jury upon the question as to whether the injury 
affected his longevity had nothing to do with the truth to the answer. 
By asking the question as to accidents, the company fixes its estimate 
of its importance, and the applicant agrees thereto. Had the answer 
been true. the information would have afforded means for the company 
to determine whether the life of one so injured was a desirable risk. 
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“It would be a violation of the legal rights of the company to take 
from it its acknowledged power, thus to make its opinion the standard 
of what is material, and to leave that point to the determination of a 
jury.” Jeffries v. Economical, etc., Ins. Co. 22 Wall. 47, 22 L. Ed. 
833; Hubbard v. Mutual, etc., Ass’n, 100 Fed. 726, 40 C. C. A, 665.” 

Certainly, considering the nature of the injury by the applicant, the 
information was material to the company, and it may well be that, had 
the company received information from the applicant that within the 
year he had sustained injuries to his chest, resulting in one rib being 
broken, his back strained, and as a result of which he spat blood and 
purulent matter, and on account of which he received from an accident 
insurance company $25 per week for a period of 16 weeks, it would 
not have assumed the risk upon his life. Indeed, it may be that the 
injury thus received was the latent cause of his death. For this error, 
if for no other, we feel that the judgment and order should be reversed. 

[15] 7. Appellant complains of the fact that the court throughout 
the instructions told the jury that their verdict depended upon whether 
or not they found the “statements” made were false; whereas, the court 
should have instructed the jury that, if they found any one of the 
statements false, their verdict should be in favor of the defendant. Since, 
however, the jury found ali of the statements true, the defendant could 
not have been prejudiced by reason of the instruction given, even if it be 
conceded erroneous. 

[16] 8. Since the court might in its discretion have refused to sub- 
mit any questions to the jury for a special verdict, no error can be predi- 
cated upon the fact that the court refused to submit to the jury certain 
interrogatories requested by the defendant. Section 625, Code Civ. Proc.; 
Pigeon v. Fuller. 156 Cal. 691, 105 Pac. 976 

There are other alleged errors; but, in view of what has hereinbefore 
been said, we deem it unnecessary to discuss them, 

For what we conceive to be errors, herein discussed under sub- 
divisions 5 and: 6, the judgment and order denying defendant’s motion 
for a new trial are reversed. 

We concur: Conrey, P.J.; James, J. 


KANSAS CITY COURT OF APPEALS. 


MIssourRI. 


MAUPIN et AL. 
Vv. 


MISSOURI STATE LIFE INS. CO. (No. 12991.)* 


1. INSURANCE—CANCELLATION OF POLICY—FRAUD—LOAN 
CERTIFICATE. 


Where agent induced insured to accept new policy in lieu of old one, 
and during consummation of transaction, through manipulation of papers 
and substitution of certificate of loan for application, the two being of 
the same size, shape, color, and type, secured insured’s signature to the loan 
certificate, though insured had no knowledge of loan certificate and no 
reference thereto had been made during negotiations, insured was entitled 


*Decision rendered, April 7, 1919. 214 S. W. Rep. 398. 











514 Insurance Law Journal, Vol. 54. —_[Nov., 1919. 


to cancellation of second policy and loan certificate, and to reinstatement 
of first policy. : 
(For other cases, see Insurance, Dec. Dig. § 138[1].) 


4. INSURANCE—FRAUD—LOAN  CERTIFICATE—CONSIDERA- 

TION CLAUSE OF POLICY. 

Recital in consideratiof clause of policy “of the payment. in advance 
of $217.29, as the premium of one year’s insurance (including the ad- 
vance reserve hereon set apart to the credit of this policy) and of the 
annual payment of $35.80, until premiums for twenty years are paid,” 
was not notice to insured of loan certificate to which agent, by fraudu- 
lent substitution of papers, had procured his signature; such statement 
being too confusing and complicated for one not an insurance expert. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


6. INSURANCE—EXCHANGE OF POLICIES—RESCISSION—PAY- 
MENT OF PREMIUMS. 


Insured was not precluded from prosecuting action to rescind ex- 
change of policies on ground of fraud, by reason of payment of premiums 
after instituting suit, since purpose was to keep second policy in good 
standing until reinstatemept of first policy, and payment of premiums 
was not prejudicial to insurer. 


(For other cases, see Insurance, Dec. Dig. § 248.) 


7. INSURANCE—EXCHANGE OF POLICIES—RECISSION—RES- 
TORATION OF STATUS QUO. 


That insured has had the advantage of better insurance and cannot 
put insurer in status quo did not preclude cancellation for fraud of 20- 
year policy and reinstatement of canceled policy in lieu of which former 
policy was issued, since impossibility of restoring status quo was due to 
insurer’s fraud. 


(For other cases, see Insurance, Dec. Dig. § 248.) 


Appeal from Circuit Court, Gentry County; William C. Ellison, Judge. 

“Not to be officially published.” 

Bill by Ayers P. Maupin and others against the Missouri State Life 
Insurance Company. Decree for plaintiffs, and defendant appeals. 
Affirmed as modified. 


Jones, Hocker, Sullivan & Angert, of St. Louis, and W. F. Dalbey, 
of Albany, for appellant. 

J. W. Peery, of Albany, and J. W. Sullinger, of King City, for re- 
spondents. 


Ettison, P.J. Defendant was formerly incorporated and known as 
the “Safety Fund Life Association,” but afterwards was incorporated un- 
der the present designation “Missouri State Life Insurance Company.” 
While doing business under the first name such company, on the 15th of 
April, 1896, issued its policy of insurance to plaintiff, the husband, for 
$1,000, payable at his death to plaintiff, the wife. Seven years there- 
after, in April, 1903, after reincorporating under the present name, de- 
fendant sent its agent to the plaintiff-husband, who induced him to sur- 
render the first policy for another of like amount, issued by the present 
defendant, which called for 20 yearly premium payments of $35.80 each, 
the policy to become paid up in April, 1916. 

This proceeding was begun by plaintiff’s filing a bill in equity whereby, 
for reasons therein stated, they seek to cancel the second policy and to 
reinstate the first, and also to cancel a certain loan contract therein de- 
scribed. The decree in the trial court was in their favor. 
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In making this surrender of the first policy and accepting the second 
policy it appears that plaintiff, in addition to sgning an applcation for 
the second policy, also signed what is called a “Certificate of Loan,” in 
the sum of $181.49, with 6 per cent. interest, which was made a lien on 
the policy, and which, if not paid before plaintiff's death as therein 
provided, should be deducted from the amount of the policy at his death. 
Plaintiff charged that his signature to this certificate was obtained by 
fraud and that he had not intentionally signed it; that, in fact, he never 
knew anything of such certificate until he afterwards learned it was in 
defendant’s possession. 

It was conclusively shown that defendant issued a circular letter and 
mailed one to plaintiff and to each of several others in the same com- 
— with like policies in the Safety Fund Life Association. It reads 
as follows: 


“Dear Sir: This company has decided to allow you to exchange your 
Safety Fund Life Association Certificate No. 781 to one of its registered 
policies, giving you all the advantages of a level premium contract, and 
also credit for the time you have paid under the old certificate. These 
new policies have cash values and return 50 per cent. of all premiums 
paid, in addition to their face value, in case of death. Our manager of 
the exchange department, Mr. H. G. Parr, will be in your city on Decem- 
ber 16th, 17th, and 18th at the office of Ben Kessler, where we wish you 
to call on him and bring your old certificate with you. He will fully 
explain the conditions of the old certificate to you as well as those of the 
new policy. Don’t forget the date or the old policy.” 


It was also shown that on the day appointed defendant’s agent met 
plaintiff and the exchange of policies was made. The testimony of plain- 
tiff and of this agent cannot be reconciled in many particulars, but some 
conceded facts and many circumstances make clear to us that the trial 
court reached the right conclusion in holding with the plaintiff. 

{1] The agent made his appearance at the time and place stated in 
the letter, and though everything else connected with the matter was talked 
about, no mention was made that a loan was to be a feature in the 
transaction. It will be noticed that the letter is silent as to such obligation 
on plaintiff’s part being a consideration for the exchange. It seems too 
clear for dispute that the letter was so framed as not to lead any one 
to suspect such an obligation was to be a part of the transaction. 

It was shown that at the time the transaction was consummated by 
making the exchange the agent made no reference to such a paper as now 
turns out to be a loan certificate. It was printed on a slip of paper of 
the same size, shape, color and type as the application. There was noth- 
ing to show that the two papers were not one and the same, except at the 
end of one on the margin, was the word “Application,” and on the other 
“Certificate of Loan.” Considering the general similar appearance of the 
two papers, these words at the end of each were calculated more to de- 
ceive than to enlighten. 

The inducement held out for the exchange was that at that time the 
first policy had run for 7 years and it called for payments through life, ° 
while the one proposed to be substituted was a 20-payment plan, that is, 
on an annual payment of $35.80 for 20 years the second would be a paid- 
up policy; that the policy had a cash value and that one-half the premiums 
paid would be returned at death. In addition to this, credit was to be 
given to plaintiff for the 7 years the first policy had run, leaving only 13 
future payments. 

But this was not all. At the request of one of the other policy hold- 
ers to whom we have referred. defendant furnished an “illustration” of 
the new policy as compared with the old. in a letter in which is set forth 
many supposed advantages in a new policy; but there is a total absence 
of any suggestion that it involved a loan to be paid by plaintiff. 

The business was transacted at a table in a village store and defend- 








516 Insurance Law Journal, Vol. 54. [Nov., 1919. 


ant’s agent handled all the papers. He made certain statements to plaintiff 
in urging the exchange. He so manipulated the papers and so conducted 
the negotiation that plaintiff never knowingly saw, and never heard of, a 
loan certificate. Indeed, the whole transaction is so like that detailed in 
Green v. Life Ins. Co., 159 Mo. App. 277, S. W. 325, that they cannot be 
distinguished. 

In this connection we may remark that defendant claims the Green 
Case is practically overruled in the later caseof Miller v. Missouri State 
Life Ins. Co., 194 Mo. App. 265, 186 S. W. 762. This is a misapprehension. 
The Miller Case was one at law on the second policy, while the present is 
one in equity to cancel that policy. See opinion on rehearing in Miller 
Case, 194, Mo. App. 281, 186 S. W. 768. 

Realizing the force of the case made by plaintiffs, defendant calls to 
its aid a rule allowed against a party seeking relief from a situation in 
which he finds himself placed by his own negligence. This phase of the 
case also appeared in the Green Case, but was not allowed to prevail in the 
circumstances of that case, and neither will we allow it in this case. 

[2] It may well be said that where one of two innocent parties is 
to suffer from a situation brought about without the active fault of either, 
that one should be liable whose negligence has been the immediate cause 
of the situation. But in this case there are not two innocent parties. 
The defendant is palpably a guilty party, actively at fault, and therefore 
it is driven to a theory of this nature: That as plaintiff carelessly did not 
read the paper, when, being a man of normal faculties, he might have read 
it, he cannot afterwards be allowed to attack its terms and obligations. 
Very many authorities are cited in support of this statement. But we 
think them wholly inapplicable. For this is not a case where one knowing 
he is signing a paper neglects to read it. Here no culpable negligence 
on plaintiff's part was shown. He had been artfully led to believe by 
statements of the contract, verbal and -written, purporting to cover its 
terms, in which the paper obligation afterwards brought to light did not 
appear, and when he came to sign the application and premium note for 

.80, in consummation of what he had been led to believe was the con- 
tract, it turns out that he had, by a trick in manipulation of the papers by 
defendant’s agent, been made to sign an obligation never mentioned or 
considered. This agent had been compelled to admit, while on the witness 
stand, that besides 4 large service in making exchanges of insurance policies 
with compensation at large percentages, he had been in the service of a 
minstrel show in which he practiced the art of “sleight of hand” or “leger- 
demain.” His experience led him to the following mode of dealing with 
plaintiff, which he thought would prevent plaintiff from reading the paper 
now called the loan certificate, viz. by having him sign that paper first. 
This is the way he stated it, as shown in the record: 

“Q. I want you to tell the court how you had it folded, if at all? 
A. Just that way (indicating). Q. Which side did you require him to sign 
first? A. I don’t know about that. It was my custom to have the legal 
reserve part first (Certificate of Loan). O. Why? A. Because a man 
usually reads what he last signs; that has been my experience.” 

[3] Where one is fraudulently put into a state of mind that would 
exclude the idea of his entering into an obligation, and then finally, by 
a trick in manipulation of the paper, made to sign what he did not intend 
to sign, it is not a character of negligence of which the wrongdoer may 
afterwards take advantage. 

[4] The policy which plaintiff received in lieu of the one surren- 
dered contained a recital in the consideration clause “of the payment in 
advance of $217.29, -as the premium of one year’s insurance (including 
the advance reserve hereon set apart to the credit of this policy) and of 
the annual payment of $35.80, until premiums for twenty years are paid.” 
We are not impressed with defendant’s suggestion that this was notice 
to plaintiff that he had entered into the written obligations in question, 
for the reason, as defendant says, that $217.29 make exactly the amount 
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of the obligation in question ($181.49) and the annual premium .of 
$35.80. We think the explanation of that complicated and confusing 
stateraent of the consideration, instead of aiding defendant, is but fur- 
ther evidence of an intention to deceive, since no one save an expert 
in insurance can understand it. It is going a great way to ask that we 
accept that as a warning to plaintiff that he had signed the obligation 
in controversy. Glassner v. Johnston, 133 Wis. 485, 113 N. W. 977; 
Beckwith v. Ryan, 66 Conn. 589, 34 Atl. 488. 

[5] Finally it is urged by defendant that plaintiff’s petition amounts 
to a statement of an action to rescind, and that it ought not to be allowed 
because, while the exchange of policies was made in 1903, this action was 
not instituted until 1915.. But the evidence discloses that plaintiff did 
not become aware of the fact that defendant was claiming to hold a 
certificate of loan signed by him until a “short time” before he brought 
this action. We think there is nothing in the point as to the matter 
of time or delay. 7 

[6] It appears from the evidence that plaintiff paid two annual 
premiums, of $35.80 each, on the second policy since ‘he instituted this 


action, and defendant insists that he thereby ratified the transaction 


and condoned the fraud. It is apparent that, since plaintiff was prosecut- 
ing this action to annul the policy for fraud, he could not have intended, 
at the same time, to ratify it, and that defendant could not have under- 
stood that he did. There was nothing in the act that placed defendant 
in any worse position. The payment of these premiums showed only 
that it was plaintiff’s idea that to be protected with insurance he must 
pay under the new policy until he had the old one restored by the judg- 
ment of the court. It was defendant’s duty, when confronted with the 
fraud of its agent by the institution of this action, to have immediately 
reinstated the first policy, and it should not have put plaintiff in the 
dilemma of abandoning the second one before the first was restored to 
him. Green v. Life Ins. Co., 159 Mo. App. 294-298, 140 S. W. 325, supra. 
These observations apply also to the estoppel claimed by defendant. 

{7, 8] Nor is the point well taken by defendant wherein it is claimed 
that plaintiff has had the advantage of better or increased insurance and 
that the status quo cannot be restored by plaintiff. If this be true, it 
is the result of defendant’s fraud. The rule is that, where the impossi- 
bility of restoring the status quo results from the fraud of the defendant, 
rescission will be granted and justice done between the parties as near 
as circumstances will permit. The wrongdoer will not be permitted to 
take advantage of a situation his fraud has produced. Green v. Life 
Ins. Co., supra; Paquin v. Milliken, 163 Mo. 79, 107, 63 S. W. 417, 1092; 
24 Amer. & Eng. Ency. of Law (2d Ed.) 623. 

We are satisfied the judgment should be affirmed. 
All concur. 


Per Curtam. Since the foregoing was written our attention has been 
called to the fact that by improper computation the judgment entered is 
$75.79 in excess of what it should have been. In calling attention to this. 
defendant makes a miscalculation on its own part. By subtracting $260.73 
from $465.40. we have $204.67 instead of $194.67, as stated by defendant. 
By subtracting $204.67 from $280.46. iudement rendered with interest, we 
have $75.79 as the excess. instead of $85.79. as stated by defendant. We 
will therefore deduct $75.79 from sum of money adjudged to plaintiff 
and affirm the judemest for $204.67, instead of $280.46, as entered in 
the circuit court. The judgment otherwise standing affirmed as rendered 
by that court. 
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SUPREME COURT OF OHIO. 


STATE ex ret. NORTHWESTERN MUT. LIFE INS. CO. 


v. 


TOMLINSON, SupeRINTENDENT oF INSURANCE. (No. 16189.)* 


2. TAXATION — FOREIGN INSURANCE COMPANY — EXCISE 
TAX—GROSS AMOUNT OF PREMIUMS. 


The words “gross amount of premiums received * * * without 
* * * any deductions whatever,” in section 5432, General Code (100 
O. L. 66), when read in the light of previous legislation on the same 
«subject, clearly contemplate the gross amount of premiums stipulated on 


the face of the policies in force in Ohio for the period in that section 
specified. 


(For other cases, see Taxation, Dec. Dig. § 387.) 


Original proceedings in mandamus by the State, on the relation of 
the Northwestern Mutual Life Insurance Company, against one Tomlin- 
son, Superintendent of Insurance. Writ refused. 

his is an original action in mandamus to direct the supérintendent 
of insurance to revoke an order by him made canceling the license of 
the relator to do business in Ohio. 

The petition alleges that the relator is a corporation organized under 
the laws of the state of Wisconsin; that it is a mutual life insurance 
company doing business on the level life plan; that its policy holders par- 
ticipate in the surplus and earnings of the company; that it is engaged 
in the business of loaning money and insuring lives in the state of Ohio; 
that the aggregate amount of premiums specified in the policies of insur- 
ance held by residents of Ohio during the year 1916 was $2,963 524.70, and 
in the year 1917 was $3.242,005.68; that the relator did not collect said 
sums by reason of the fact that a credit was allowed in 1916 upon the 
premiums due, in the sum of $479,045.48, and in 1917 in the sum of 
$523,764.52, by way of dividends; that said dividends in fact were in part 
the excess collected over and above the sum necessary to carry the risk in 
previous years, and in part the earnings upon investments in excess of 
the earnings estimated at the time of the issuing of the policy; that said 
defendant claims the excise tax provided for in sections 5432 and, 5438 of 
the General Code shall be based upon the premiums stipulated on the 
face of the policies, and the relator claims that the tax above referred to 
shall be based upon the premiyms actually paid by the insured; and that 
in November 1918 the superintendent of insurance canceled and revoked 
the license of the relator to do business within the state, for the sole and 
only reason that the relator refused to pay tax upon the difference be- 
tween said respective sums, to wit. tax. in the sum of $11,976.14 for 
1916 and a tax in the sum of $13.094.11 for 1917. The netition prays the 
court to revoke the order canceling the license of the relator, and for an 
— against the defendant commanding him to issue a license to the 
relator. 

A general demurrer was filed vo the petition, and the case is here 
for hearing upon the demurrer. 





o_ Decision rendered, Feb. 25, 1919. 124 N. E. Rep. 220. Syllabus by the 
Court. 
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John D. Barnes, of Sidney, Timothy S. Hogan, of Columbus, and 
Sam T. Swansen, of Milwaukee, Wis., for relator. 
John G. Price, Atty. Gen., and B. W. Gearheart and H. S. Ballard, 
both of Columbus, for respondent. 


Rosinson, J. [1] The question here presented is the construction 
of sections 5432 and 5433, General Code, and especially of the clause, 
“gross amount of premiums received by it from policies covering risks 
within this state * * * without * * * any deductions whatever,” 
in section 5432, General Code. 

The question as to the meaning of the term “gross amount of premi- 
ums received” is not a new one in the courts of the United States, nor 
in the courts of many of the states, but has never been settled in Ohio, 
and were it not for the words “without * * * any deductions what- 
ever,” or were these sections as they now exist the first enactments upon 
the subject in Ohio, we would have little difficulty in arriving at the con- 
clusion that the term “gross amount of premiums received” from policies 
covering risks within this state contemplated only the premiums actually 
paid by the policy holders to the insurance company; for clearly the 
designation as a dividend of the credit which the insurance company 
allows each policy holder annually is a misnomer, and the credit so desig- 
nated represents nothing more than the amount of reserve fund to the 
credit of the insured; and were the sum so designated as a dividend 
withdrawn in any year by the insured, the company would be required 
either to collect a like sum for the purpose of replacing the reserve fund 
to the credit of the insured, or obliged to carry the risk without a re- 
serve fund, and would be face to face with a condition of insolvency 
upon the happening,of any extraordinary per cent. of casualties or upon 
an extraordinary shrinkage of income from investments, 

The weight of authority, both in the federal courts and the state 
courts other than Ohio, is in accord with the foregoing theory, but as 
early as 1893 the Legislature of Ohio by enactment (90 Ohio Laws, 
201) placed its own interpretation upon the term “gross premium and 
assessment receipts” of insurance companies, and by a clear and in- 
dubitable inference declared “gross premium and assessment receipts” to 
mean the premiums stipulated on the face of the policies, in the following 
language: 

“Every agency of an insurance company, * * * transacting busi- 
ness in this state’ * * * incorporated by the authority of any other 
state, * * * shall return to the auditor of each county in which such 
company or association does business, * * * the amount of the gross 
premium and assessment receipts of such agency * * * provided, how- 
ever, that in the case of regular companies, wherein policy holders partici- 
pate in the surplus and earnings of the company, dividends or surplus 
from previous payments allowed and used in the payment of current 
premiums, cancellation or surrender values * * * shall be deducted 
from such gross receipts.” 


For, if the legislators did not understand the clause “amount of the 
gross premium and assessment receipts” to include “dividends or sur- 
plus from previous payments allowed and used in the payment of current 
premiums,” why did they add the proviso that where the policy holders 
participate in the surplus and earnings of the company such dividends 
and surplus “shall be deducted from such gross receipts?” Why provide 
for their deduction if not included? 

There is no other or possible explanation than that they contemplated 
the term “amount of the gross premium and assessment receipts” to 
include surplus and earnings used in the payment of premiums. It can- 
not be successfully urged that there is a distinction between the use of 
the term “amount of the gross premium and assessment receipts” to in- 
clude surplus and earnings used in the payment of premiums. It cannot 
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be successfully urged that there is a distinction between the use of the 
term “amount of the gross premium and assessment receipts,” as there 
used, and the term “gross amount of premiums received,” as used in the 
present statute. 


[2] The term “amount of the gross premium and assessment re- 
ceipts,” as used by the Legislature in that enactment, has been carried 
either in that phraseology, or in the phraseology of the present statute, 
in the successive amendments and enactments upon that subject. 

In 1902 (95 O. L. 290) the Legislature amended the section by elim- 
inating the provision of the deductions from gross premiums of “divi- 
dends or surplus from previous payments allowed and used in the pay- 
ment of current premiums,” and inserted the words “without deductions 
for commissions, return premiums or considerations paid for reinsur- 
ance or any deductions whatever,” and the terms “gross premiums” and 
“without * * * any deductions whatever” have been carried in the 
statute ever since, and we cannot indulge the presumption that the Legis- 
lature made the elimination of the one and the insertion of the other 
without purpose. ; 

The authority of the Legislature to impose an excise or franchise 
tax upon foreign corporations for the privilege of doing business in this 
state is no longer debatable in Ohio. Southern Gum Co. et. al. v. Laylin, 
66 Ohio St. 578, 64 N. E. 564. And the only limitation upon the power 
of the Legislature in that respect is that it be reasonable, and that the 
operation of such tax be uniform upon all corporations of a class through- 
out the state. 

The Legislature then might have fixed, as the basis upon which to 
estimate the tax, the annual surrender value of the policy, the value of 
the policy at maturity, the amount of dividends earned on the Ohio in- 
ee. the amount of matured insurance paid, or any other reasonable 

asis. 

If the Legislature had the power to fix as the basis of taxation the 
gross premium stipulated on the face of the policy, and it clearly appears 
from the reading of the statute now in force, in the light of the previous 
expressions of the Legislature upon the same subject, that the Legisla- 
ture by the use of the term “gross premiums” did intend the gross 
premiums stipulated on the face of its policies, then it is the duty of the 
court to carry out such intent, upon the principle that, where the Legis- 
lature has by previous enactment expressly or by clear and indubitable 
implication defined the meaning of a phrase, it is presumed thereafter 
to have used the same phrase in connection with the same subject in the 
same sense. County Seat of Linn County, 15 Kan. 500, Converse, Adm’r, 
v. United States. 21 How. 463, 16 L. Ed. 192; United States v. Freeman, 3 
How, 556, 11 L? Ed. 724; Henry v. Tilson, 17 Vt. 479; Struthers v. People, 
116 Ill. App. 481, 488; and Daniel v. Simms, 49 W. Va. 554, S. E. 690. 

There seems to be no room for argument that when the Legislature, 
as it did in 90 Ohio Laws, 201, expressly provitled for the deduction 
from “the gross premium and assessment receipts” of “dividends or 
surplus from previous payments,” it understood, intended, and used the 
term “the gross premium and assessment receipts” as meaning the gross 
premiums stipulated on the face of the policies. This being so, we are 
obliged, in view of the history of these sections and the continued use of 
the term “gross premiums” thereafter, and in view of the insertion of 
the provision “without * * * any deductions whatever,” upon the 
repeal of the provision for deduction for “dividends or surplus from 
previous payments,” to hold that the insurance commissioner is authorized 
to base each year the excise tax of insurance companies doing business 
in Ohio by virtue of the authority of another state upon the gross pre- 
miums stipulated to be paid on the face of the policies in force in Ohio 
during the preceding year. 
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The demurrer is therefore sustained, and the writ of mandamus is 
refused. 

Writ refused. 

Nichols, C.J., and Jones, Matthias, Johnson, and Wanamaker, JJ., 
concur. 


SUPREME COURT OF OREGON. 


HINKSON 
Vv. 


KANSAS CITY LIFE INS, CO* 


1. INSURANCE—AUTHORITY OF AGENT TO RECEIVE PRE- 

MIUMS—INSTRUCTIONS. 

An instruction relative to authority of a general state agent of an 
insurance company to accept payment of premiums, “but you are further 
instructed that, if the officers had an opportunity to inform themselves of 
the facts and circumstances * * * and failed to do so, it would be 
equivalent to such knowledge,” was erroneous, being too broad; the mere 
opportunity to acquire knowledge not being equivalent to knowledge. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


a us fgets OF AGENT—PAYMENT OF PRE- 

Where an insurance company ratified the unauthorized act of a gen- 
eral state agent in accepting notes in payment of premiums and granting 
extensions, it became a question of fact as to whether the company, by 
such acts and conduct, had authorized and empowered the general agent 
to make and accept other premium notes and grant other extensions. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. INSURANCE—AUTHORITY OF AGENT—QUESTION FOR 
JURY. 


In an action against an insurance company to recover premiums paid, 
where insurance company had canceled the policies, whether defendant’s 
general state agent.had apparent authority to accept premium notes and 
grant extensions, contrary to the provisions of a life policy, held for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


4. ae INSURANCE—FAILURE TO PAY PRE- 
IUMS. 
Where the premium on a life insurance policy is not paid when: due, 
and the payment thereof is not waived or extended by the insurer, the 
insurer may cancel the policy and retain premiums paid. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


5. INSURANCE—LIFE INSURANCE—FAILURE TO PAY PREMI- 
UMS—LAPSE OF POLICY. 
If a renewal premium was paid or extended by the execution of a 
premium note, and such note was not paid at maturity or at time to 
which it was extended, if extended, the insurer could cancel the policy. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
*Decision rendered, July 29, 1919. 183 Pac. Rep. 24. 
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6. INSURANCE—FAILURE TO PAY PREMIUMS. 

A policy of life insurance automatically lapses without any further 
action on the part of the insurer, if the insured fails to pay a premium 
when the same becomes due, and within the time allowed by the terms 
of the policy. 

(For other cases, see Insurance, Dec. Dig. § 364.), 


7. INSURANCE—LIFE INSURANCE—TIME. 

Time is of the essence of a life insurance contract, and if insured 
fails to perform any condition on the date when it is due to be performed, 
then, without any further notice or act of the insurer, the policy lapses au- 
tomatically, where no leeway or days of ‘grace are allowed the insured. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


8. INSURANCE—INSURANCE AGENT’S AUTHORITY—RECEIV- 

ING PREMIUMS. 

To establish that an agent outside of the home office of the insurance 
company had authority to accept renewal premiums on behalf of the com- 
pany, it must be proved that either such agent was actually authorized 
by insurance company, or by his contract from the home office, or that 
the insurance company represented or held out the agent as having the 
authority; and also that the insured knew of and relied on the repre- 
sentations. 

(For other cases, see Insurance, Dec. Dig. 186[3].) 


9. INSURANCE—AUTHORITY OF AGENT—RATIFICATION OF 

UNAUTHORIZED ACT. 

No payment of premiums to other than an authorized agent of an 
insurance company, or one held out as havifg-authority, can be considered 
as a valid premium payment, unless the same was actually received by and 
consented to and ratified by the insurer. 


(For: other cases, see Insurance, Dec. Dig. 186[3].) 


10. INSURANCE — AGENCY — PROOF — DECLARATIONS OF 

AGENT. 

A declaration or statement made by an agent of an insurance company 
to the effect that he is ‘authorized to collect premiums is of no effect and 
not binding upon the company. 

(For other cases, see Insurance, Dec. Dig. § 76.) 


12. INSURANCE—WRONGFUL CANCELLATION OF POLICY— 
RECOVERY OF PREMIUMS—AMOUNT 
If an insurance company wrongfully declared a policy forfeited and 
refused to accept a premium when duly tendered, the insured may con- 
sider the policy at an end and bring an action to recover the just value of 
the policy, in which case the measure of damages is the amount of premi- 
ums paid with interest on each from the time it was made. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 


13. INSURANCE—LIMITATION OF AUTHORITY—VALIDITY. 
Provisions in a life insurance policy to effect that agents shall not 
have authority to collect renewal premiums, and that company shall not 
be responsible for act of agent in accepting notes and extending payment 
thereon, are valid and binding between the insurer and the insured. 
(For other cases, see Insurance, Dec. Dig. § 90.) 


14. INSURANCE—LIMITATION OF AUTHORITY OF AGENT— 
WAIVER. 


es 


Provisions in a policy of life insurance limiting authority of agent and 
providing that agent has no authority to accept renewal premiums or 
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accept notes, or grant extensions, etc., may be waived or modified by 
the insurer. , 


(For other cases, see Insurance, Dec. Dig. § 90.) 


In Banc. 
Appeal from Circuit Court, Lane County; G. F. Skipworth, Judge. 
Consolidated actions by Andrew H. Hinkson against the Kansas City 


Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


In April, 1917, plaintiff filed his complaint in case No. 10810, alleging 
that the defendant is a Missouri life insurance corporation, duly licensed 
to transact business in this state; that on March 31, 1914, plaintiff made 
application for a $10,000 policy with an annual premium of $400; that at 
the time of the application he paid the first premium, in consideration of 
which the defendant agreed that, if it did not deliver the policy, it would 
return the money; that defendant has never delivered the policy, but 
has retained the payment; and that at the time of the application the 
defendant, through L. V. Rawlings, its agent, executed its receipt for the 
payment, a copy of which is attached to the complaint as Exhibit A. 

The defendant admits its corporate nature and the application for the 
policy, that it has never delivered the policy, and that Rawlings was its 
duly authorized agent, but denies the $400 payment or that it agreed to 
return the money. As a further and separate answer it alleges that at 
the time the application was made the plaintiff delivered to Rawlings his 
promissory note for $400, which was held by Rawlings until finai action 
should be taken on the application; that, after the application was made, 
the plaintiff, without any valid excuse or reason, did not present himself 
for medical or physical examination; and that no part of the note has 
ever been paid. In his reply the plaintiff specifically denies all of the new 
matter in the answer. 

On August 24, 1917, the plaintiff commenced action No. 10811, in 
which he alleges that at his request the defendant issued its $5,000 policy 
No. 45,064 payable to the wife of plaintiff, by the terms of which the 
plaintiff should pay the annual premium of $184.10 in advance on Decem- 
ber 8th of each year, with one month’s grace. The complaint states that: 


“The first year’s premium only may be paid to the agent. All subse- 
quent premiums are due and payable in advance at the home office of the 
company without notice. However, they may be paid to an authorized 
agent of the company on or before the date when due, but only in ex- 
change for a receipt signed by the president, vice president, secretary, or 
assistant secretary and countersigned by such agent. Upon failure to pay 
any premium on or before the date when due, or upon failure to pay any 
premium note when due, this policy will become null and void without any 
action or notice by the company, and all rights shall be forfeited to the 
company, except as hereinafter provided. No agent has power on behalf 
of the company to modify this contract, to extend the time of payment 
of the premiums, to waive any forfeiture, to bind the company by mak- 
ing any promise or representation, or to deliver any policy contrary to 
the provisions of section 1 hereof. These powers can be executed only 
by the president, vice president, secretary, or assistant secretary of the 
company, and will not be delegated.” 


It is further averred that: 


“L. V. Rawlings was the general agent of the defendant corporation 
in Oregon and had charge of all of its business in Oregon, and as such 
general agent had the power from the defendant corporation to waive 
and modify each and all of the foregoing quoted conditions of the said 
policy, and the said defendant corporation, through its said general agent, 
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did waive or modify. all of the said stated conditions of the said policy, 
except as herein expressed.” 

It is then alleged that the plaintiff paid the defendant the annual 
premium of $184.10 on December 8th of the years 1909, 1910, and 1911; 
that on December 8, 1912, he executed to the defendant his note for 
$184.10, with interest at 6 per cent., for an extension of time to June 
8th following within which to pay the premium which became due on 
December 8, 1912; that before the maturity of the note the defendant 
granted a further extension and on July 2, 1913, the plaintiff paid the note 
with accrued interest, amounting to $190.18; that on December 12, 1913, 
he paid the yearly premium which became due on December 8th of that 
year; and that by the terms of the policy no further premium would be 
due until December 8, 1914. The plaintiff says that he has paid to the 
defendant the sum of $920.50 in premiums on the said policy, all of which 
the defendant accepted through its general agent, Rawlings, and still 
holds and retains. 

It is contended in the complaint that the plaintiff had fully kept 
and performed all of the terms and conditions of the policy except those 
which were waived or modified, until March 20, 1914, when the defendant 
notified him that it had rescinded and canceled the policy, at which time 
the plaintiff asked for a return of the premiums which he had paid, and 
the defendant refused to make payment. The plaintiff alleges that he is 
the owner and holder of the policy, and offers to return it to the 
defendant. 


For a further and separate cause of action the plaintiff alleges that 
on December 8, 1909, on like terms and conditions, the defendant issued 
to him its certain other policy, No. 45,065, for $5,000, upon which he paid 
like annual premiums of $184.10 for the vears 1909, 1910. 1911; that on 
December 8, 1912, to procure an extension to June 8, 1913, he executed 
his premium note bearing 6 per cent. interest; that before the maturity 
thereof he obtained a further extension to July 2, 1913, when he paid the 
principal and interest, amounting to $190.18; that on December 8, 1913, 
another premium became due, and he paid it four days later; and that 
no further premium fell due until December 8, 1914. It is further alleged 
that on March 20. 1914, this policy was wrongfully canceled; that the 
defendant accepted through its agent, and now retains, all of the pay- 
ments made on account of annual premiums, amounting to $926.68; and 
that the plaintiff has tendered the policy and demanded a return of his 
premiums. 

The defendant admits the execution of policy No. 45,064 and the 
terms and conditions therein stated, as alleged. “Defendant further ad- 
mits that L. V. Rawlings was the general agent of the defendant cor- 
poration in Oregon;” that “premiums were paid on said policy, carrying 
the same until December 8, 1912;” and that plaintiff “executed notes to 
this defendant becoming due December 8, 1913.” All other material 
allegations of the complaint are denied, and as a further and separate 
answer the defendant alleges that, among other things, the policy provides 
that, if the annual premiums were not promptly paid when due the policy 
should lapse, and “the premium payments made thereon should be for- 
feited to the company,” without any further right on the part of the 
insured, the beneficiary, or their assfgns, against the corporation; that all 
premiums should be payable in advance at the home office, although they 
might be paid to an authorized agent before maturity, but only in ex- 
change “for a receipt signed by the president. vice president, secretary, or 
assistant secretary and countersigned by such agent;” that “the plaintiff 
paid premiums on said policy and kent the same in force until the 8th 
day of December, 1912;” that thereafter the plaintiff executed his note 
pavable June 8, 1913 for the amount of the premium due on December 
8, 1913s that no part of said note has ever been paid; that since December 
8, 1912, the plaintiff has not made any payments on the policy; and that 
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by reason thereof it has lapsed, and all payments made thereon have been 
declared forfeited to the company. 

A similar answer was made to the plaintiff’s second cause of action, 
on policy No. 45,065, and to each answer he filed a general denial. 

On August 24, 1917, the plaintiff commenced another action, No. 
10,812, in which it is alleged that on February 14, 1911, the defendant 
issued to him its certain other $5,000 policy, No. 51,753, by the terms of 
which the annual premium of $192.65 was to be paid in advance on Feb- 
ruary 14th of each year. It is averred that this policy also contained the 
same terms and provisions set forth and alleged by the plaintiff in his 
complaint in case No. 10,811; that L. V. Rawlings was the general agent 
of the defendant; and that as such he had power to waive or modify 
and did waive and modify all of the provisions above quoted. It is then 
alleged that the plaintiff paid the premium of $192.65 on February 14th, 
1911; that on February 14th of the year following, when the second pre- 
mium was due, he was granted an extension of time to March 20, 1912, 
when he made the payment, and it was accepted by the defendant as of 
February 14, 1912; that, when the premium of February 14, 1913, became 
due, the plaintiff was granted another extension within which to make 
payment; that he paid the same on July 2, 1913, with interest, amounting 
to $120.49; that on January 13, 1914, he paid the defendant $69.02, which 
discharged the premium in full to that date and was so accepted by the 
defendant; that on the latter date he made a further payment of $192.65 
for the premium falling due on February 14th of that year; that by the 
terms of the policy no further premium became due until February 14, 
1915; and that the plaintiff paid to the defendant $766.66 in premiums 
upon the said policy, all of which the latter accepted through its general 
agent and now holds and retains. 

It is next alleged that the plaintiff performed his part of the contract. 
except as to the said conditions which were waived or modified as stated; 
that on March 20, 1914, the defendant wrongfully canceled the policy; and 
that by reason thereof the plaintiff offered to return it and demanded a 
— of the amounts paid by him as premiums, which the defendant 
refused. 

As under cause of action the plaintiff alleges that on December 30, 
1911, for value the defendant issued to him its certain other policy, No. 
58,193, for $10,000, and that the premium thereon was $393.20, payable 
annually in advance on December 30th. In like manner the terms and 
conditions of the policy are pleaded; also that Rawlings was the general 
agent of the company with authority to waive;-and that he did waive or 
modify the conditions above noted. The plaintiff claims that he paid the 
annual premium on December 30, 1911, and alleges that when the second 
premium became due on December 30th of the year following he executed 
a ninety-day note therefor, which was extended and paid with accrued 
interest on December 12, 1913; that when the third premium fell due he 
paid it within the one- -month period of grace. on January 30, 1914; that 
the amounts so paid aggregated $1,202.01; and that all of such payments 
were made and accepted through the general agent of the defendant. 
Like allegations are made as to the cancellation of the policy in March. 
1914, plaintiff's ownership of the policy, and his demand for a return of 
the premiums. 

By way of answer to the first cause of action in case No. 10,812, on 
account of policy No. 51,753, the defendant admits the execution and de- 
livery of the policy and the amount of the annual premium, that the 
policv contained the provisions alleged in the complaint, that “L. V. 
Rawlings was the general agent of the defendant corporation in Oregon,” 
that pavment of the first annual premium was made as stated and con- 
tinued the policy in force until May 14, 1912, with a quarterly payment 
but specifically denies all other material allegations of the complaint and 
pleads the same affirmative defense as to nonpayment and forfeiture. 

As to the second cause of action, on policy No. 58,193, the defendant 
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admits the payment of the first premium, that on December 30, 1912, the 
plaintiff executed his note to the defendant for $393.20, and that the same 
was extended. As a further and separate answer it admits the execution 
of the note maturing March 30th, and that it was renewed and extended 
until September 30, 1913. 

The reply traversed all material allegations of both answers. 

On November 7, 1917, the court made an order that the different 
cases should be consolidated, “the various actions to be tried as separate 
causes of action in the same case, and all the questions involved in the 
three cases to be submitted to the jury in this one trial.” 


When the plaintiff rested his case in chief, the defendant moved to 
strike out all the evidence introduced by the plaintiff, “on the ground 
that the same had not been connected up with the company, but that all 
payments shown were made to L. V. Rawlings, who was without authority 
to receive the same for the company.” The defendant also moved for a 
nonsuit, “on the ground that plaintiff by his own evidence had failed to 
establish a case against the defendant for recovery of the claim sued for.” 
The motions were overruled. 

After both parties had rested, the defendant moved for a directed 
verdict, “except as to case No. 10,810, on the ground that there was no 
evidence at all showing authority in Rawlings, either to accept premium 
payments on behalf of defendant or to extend the time for their pay- 
ment.” This motion also was overruled, and an exception allowed. The 
jury returned a verdict against the defendant for $5,504.82, the full 
amount of plaintiff’s claim. At the same time it made and returned the 
following special verdict on questions submitted to it by the court: 


a ne 1: How much is plaintiff entitled to recover in case No. 
10810: : é 

“Answer: We, the jury, answer that the plaintiff is entitled to 
recover $487.20 in case 10810. , 

“Question 2: How much is the plaintiff entitled to recover in case 
No. 10811? 

“Answer: We, the jury, answer that the plaintiff is entitled to re- 
cover $2,477.86 in case 10811. 

“Question 3: How much is the plaintiff entitled to recover in case 
No. 10812? , 

“Answer: We, the jury, answer that the plaintiff is entitled to re- 
cover $2,539.76 in case 10812.” 


A single judgment was entered on the verdict, for the full amount. 
The’ defendant then filed a motion for judgment notwithstanding the 
verdict, or, in the alternative, that the judgment be set aside and a new 
trial be granted, for the reason that there was no competent evidence 
upon which to base the verdict, that it was against the law of the case, 
and for errors which occurred at the trial, to which exceptions were duly 
taken. The motions were overruled, and the defendant appealed, making 
45 different assignments of error, claiming that the court erred in the 
admission of any testimony concerning the payment of premiums to 
Rawlings and the extension and acceptance of overdue premiums by him, 
because he had no authority to accept payments or to grant such exten- 
sions, and his unauthorized acts were never ratified or approved by the 
company; that all of the evidence introduced by the plaintiff as to pay- 
ments to Rawlings or extensions thereof should have been struck from 
the record; that the court erred in overruling the motion for a nonsuit 
and in refusing to direct a verdict for the defendant on cases 10811 and 
10812, and in giving a number of different instructions and refusing to 
give certain other instructions requested by the defendant. 

The vital questions are whether L. V. Rawlings was authorized to 
accept payment of premiums after they became due. to take notes for 
such premiums, to grant extensions of time for the payment of such pre- 
mium notes, or to accept payment thereon, whether as such agent he had 
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the power from the defendant to waive or modify the written provisions 
in the policies as to how, when, and to whom the premiums should be 
paid, and whether there was sufficient evidence to submit the case to 
the jury. 


P. W. Cookingham and Guy C. H. Corliss, both of. Portland (Wood, 
Montague, Hunt & Cookingham, of Portland, on the brief), for appellant. 
H. E. Slattery, of Eugene, for respondent. 


Jouns, J. (after stating the facts as above). It appears from the 
corporate records of the home office of the company that the following 
cash payments were made on plaintiff’s policies: 


December 13, 

January 6, 1911 
January 30, 1911 
February 6, 1911 
January 18, 1912 
July 26,1912 

October 21, 1912 


December 13, 1909 
January 6, 1911 
January 30, 
February 6, 1911 
January 18, 1912 
July 26, 1912 
October 21, 1912 


February 25, 
April 9, 1912 


December 30, 1911 


It is alleged and admitted that “L. V. Rawlings was the general agent 
of the defendant corporation in Oregon.” The plaintiff testified that all 
of his payments were made to Rawlings, and there is no claim or pretense 
that he ever made any payment in strict accord with the specific terms 
and provisions of the policy. It appears from the records kept at the 
defendant’s home office that the plaintiff made his last payment on policy 
45064 on October 21, 1912, which extended that policy to December 8th 
of the same year, and at the same time he made payment on policy 45065, 
extending it to the same date; that on policy 51.753 the last payment was 
made on April 9, 1912 keeping that policy in force until May 14th of the 
same year; and that on policy 58193. the annual premium was paid on 
December 30, 1911, extending that policy to the same date in 1912. 

“For failure to pay premiums” all of the plaintiff’s policies were 
canceled on March 20, 1914. There is nothing in the record which tends 
to show that the home office of the company directly notified the plaintiff 
at any time prior to March 20, 1914, that he was in default in the payment 
of any of his premiums, and, so far as the record discloses, its letter of 
that date was the first communication which the home office mailed to 
the plaintiff. 

The files of the insurance commissioner of the state of Oregon show 
that between September 25, 1909. and February 10, 1914, at different times 
the defendant made a number of applications for agents’ licenses authoriz- 
ing representatives to do life insurance business for it in this state; that 
each application for such licenses is dated and signed by “L. V. 


Vol. LIV—35. 
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Rawlings, Secretary or Manager”; and that, based upon these applica- 
tions, licenses were issued to a number of different individuals that 
Rawlings had authority to, and did, appoint all of such agents; further, 
that Edith P. Richardson was appointed cashier of the company by the 
home office; and that her office was in Portland, in the same room with 
that of Rawlings. 

Several checks issued by the plaintiff to and in favor of L. V. Rawlings 
were introduced in evidence for the purpose of showing payments of the 
respective premiums on the different policies. These checks were indorsed 
by “L. V. Rawlings” and “L. V. Rawlings, General Agent.” 

It is shown by the records of the home office of the defendant 
that the total amount of payments which the defendant admits receiving 
as premiums on the different policies was $1,765.59, paid on and between 
December 13, 1909, and October 21, 1912. It appears from the dates of 
such payments that extensions from time to time must have been granted 
by some one. The annual premium on policy 45,064, which should have 
been paid on December &th of each year, was $184.10, with one month’s 
grace allowed, and a premium which should have been paid on December 
8, 1910, was paid as follows: January 6, 1911, $48.80; January 30, 191], 
$48.80; February 6, 1911, $89.27. Payments for the next year’s premium 
were made as follows: January 18, 1912, $95.75; July 26, 1912, $48.80; 
October 21, 1912, $48.80. The same payments on the identical dates were 
made on policy 45,065. A quarterly payment of $51.10 was made on 
policy 51,753 on April 9, 1912, by which that policy was extended to May 
14, 1912. The plaintiff and the defendant agree as to the time and 
amount of these payments. 

It is expressly provided in the policies that “all subsequent premiums 
are due and payable in advance at the home office of the company with- 
out notice”; that “they may be paid to an authorized agent of the 
company on or before the date when due, but only in exchange for a 
receipt signed by the president, vice president, secretary, or assistant 
secretary and countersigned by such agent”; that “upon failure to pay 
any premium on or before the date when due, or upon failure to pay any 
premium note when due, this policy will become null and void, without 
any action or notice by the company”; and that “no agent has power 
on behalf of the company to modify this contract, to extend the time of 
payment of the premiums, to waive any forfeiture, or to bind the com- 
pany by making any promise or representation. * * * These powers 
can be executed only by the president, vice president, secretary, or as- 
sistant secretary of the company and will not be delegated.” Yet, in the 
face of such provisions, it appears from its own records that the 
defendant did accept the payment of a number of premiums after they 
became due and payable, and that extensions of time must have been 
granted the plaintiff for the payment of such premiums. He testifies 
that all of these payments were made to Rawlings. In 4 Words and 
Phrases, p. 3048, it is said: 

“A general agent is one who is employed to transact every business 
of a particular kind. * * * A general agent is an agent who is em- 
powered to transact all the business of his principal of a particular kind 
or in a particular place. * * * A general agent exists when there is 
a delegation to do all acts connected with a particular trade, business, or 
employment. * * * General agency implies authority in the agent to 
act generally in all the business usually conducted by the principal. 
* * * The terms ‘general agent’ and ‘special agent’ are relative. An 
agent may have power to act for his principal-in all matters. He is then 
strictly a general agent. He may have power to act for him in particular 
matters. He is then a special agent.” 

As to policy 45,064, the plaintiff alleges that on December 8, 1912, 


to procure an extension to June 8, 1913, he executed his promissory note 
to the defendant for $184.10; that before the maturity of the note he 
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obtained a further extension to July 2, 1913, at which time he paid the 
note with accrued interest; and that on December 8, 1913, another annual 
premium became due, which he paid four days later. Similar allegations 
are made concerning policy 45,065. As to policy 51,753, the plaintiff 
alleges that when the second premium became due on February 14, 1912, 
an extension was granted him until March 20, 1912, at which time the 
premium was paid; that when the third annual premium became due 
on February 14, 1913, the defendant granted an extension to July 2, 
1913, when the plaintiff paid a part of the premium, and was granted 
a further extension to January 30, 1914, when he paid that premium in 
full; that on the same date he also paid in full the premium which would 
become due on February 14, 1914, and by reason thereof the policy would 
remain in force until February 14, 1915. The defendant denies all of 
such payments, but in its answers alleges and admits, as to policy 45,064, 
that “the plaintiff executed notes to this defendant becoming due December 
8, 1913, * * * which note was drawn to mature June 8, 1913,” and 
that “this note was extended and renewed until December 8, 1913.” 
Identical admissions and allegations were made by the defendant as to 
policy 45,065. As to the second premium on policy 58,193, the defendant 
admits and alleges that “on the 30th day of December, 1912, plaintiff 
executed and delivered to the defendant his note for $393.20; bearing 
6 per cent. interest, and that the time of payment was extended”; also that 
the plaintiff “gave his note maturing March 30, 1913. Such note was re- 
newed and extended until September 30, 1913.” The defendant denies all 
other extensions and the extension of any other or different notes. 
While it appears from the records in the home office of the defendant 
that policies 45,064 and 45,065 became subject to forfeiture on December 
9, 1912, policy 51,753 on May 15, 1912, and policy 58,193 on January 1, 
1913, it is significant that the only direct communication from the 
defendant to the plaintiff was on March 20, 1914, when the defendant 
first notified him that the policies were canceled for nonpayment of 
premiums, and that on May 25, 1914, for the first time the defendant, 
through its president, notified its policy holders that it had “discontinued 
the collection of renewal premiums” through its Portland office, and that: 


“We will not recognize the receipt of any agent as evidence of the 
payment of a renewal premium. We therefore request that in the future 
renewal premiums be paid either direct to this office or in accordance 
with the premium notice which will be mailed you on or about the 
premium due date. The payment of renewal premiums to the Portland 
office, or any agent representing the Portland office, is confusing, and 
might possibly be the means of your policy becoming delinquent. Mr. 
L. V. Rawlings has no authority to collect, receive, or accept renewal 
premiums.” 


[1] The instructions are very full and exhaustive, covering 30 type- 
written pages. Complaint is made of the following charge on the subject 
of defendant’s knowledge of the acts and conduct of Rawlings as its 
agent: 

“But you are further instructed that, if the officers of the company 
had an opportunity to inform themselves of the facts and circumstances 
relative to the payment of the premiums, and failed to do so, it would 
be equivalent to such knowledge.” 


It is apparent that this instruction is substantially copied from the 
opinion of this court in Cranston v. West Coast Life Insurance Co., 72 
Or. 116, 130, 142 Pac. 762, which cites Reinhard on Agency, § 410. The 
trial court was justified in giving the instruction, but such portion of that 
opinion was founded upon the authority of an agent to deliver a policy. 
It is somewhat broad when applied to the particular facts in this case, and 
is not sustained by the weight of authority. 1 Mechem on Agency (24 
Ed.) § 403, reads thus: 
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“It must be kept in mind also that, where the law thus requires 
knowledge, it is ordinarily actual knowledge, and not merely the op- 
portunity for acquiring knowledge, which is demanded. * * * The 
principal, where nothing has occurred to put him on his guard, is not 
bound to distrust his agent; he has the right to assume that the agent will 
not exceed his authority or practice fraud or commit crime; and he 
is not obliged, before accepting the benefits of an authorized act, to 
inquire whether, in performing it, the agent has not in some way violated 
his trust.” 


Section 404 of the same volume is as follows: 


“At the same time, however, the principal cannot be justified in 
willfully closing his eyes to knowledge. He cannot remain ignorant where 
he can do so only through intentional obtuseness. He cannot refuse to 
follow leads, where his failure to do so can only be explained upon the 
theory that he preferred not to know what an investigation would have 
disclosed. He cannot shut his eyes where he knows that irregularities 
have occurred. In such a case he will either be charged with knowledge, 
or with a voluntary ratification with all the knowledge which he cared to 
have:” 


Further quotations from this text are here set down: 


“The facts, moreover, may be so patent that for the principal to 
profess ignorance would merely be to stultify himself. They may be 
so obvious that the principal, as a reasonable man, cannot be heard 
to say that he was ignorant of them. The duty to know them may be 
so interwoven with the proper conduct of the principal’s business that 
he must, as an ordinary business man, be presumed to know them. This 
latter rule is constantly applied in the case of the directors of corpora- 
tions, especially of banks, who are ordinarily presumed to know that 
~ the proper performance of their duties would disclose.” Section 

“It must also be kept in mind that the existence of actual knowledge 
may be found by inference like any other fact. This is not ‘imputed’ 
knowledge or ‘presumptive’ knowledge; but the fact of knowledge may 
be found, like any other fact, either from direct evidence, or from 
the existence of other facts and circumstances from which the fact of 
actual knowledge may properly be inferred, as in other cases. Any duty 
of the agent to inform his principal might be taken into account in 
determining the fact.” Section 406. 

“It is a fundamental rule that, if the principal elects to ratify any 
part of the unauthorized act, he must, so far as it is entire, ratify the 
whole of it. He cannot avail himself of it so far as it is advantageous 
to him, and reject it as to the residue. He cannot take the benefits 
and repudiate the obligations; and this rule applies not only when his 
ratification is express, but also when it is implied, if the requirement of 
knowledge is satisfied. * * *” Section 410. 

“It is, moreover, as has been seen, a rule of quite universal applica- 
tion that he would avail himself of the advantages arising from the act 
of another in his behalf must, so far as it is entire, also assume its 
responsibilities. If the principal has knowingly appropriated and enjoyed 
the fruits and benefits of an agent’s act, he will not afterwards be heard 
to say that any portion of the act was unauthorized. * * *” Section 
6:0) 1a 


In 25 Cyc. we find the following: 

“The company is chargeable with knowledge or notice possessed by 
its officers or which should be in their possession in the ordinary per- 
formance of their duties.” Page 863. 

“If, by its course of dealing with insured, or by its general course 
of business known to him, the company misleads him into believing that 
the strict terms of the policy as to payment of premiums will not be 
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insisted. upon, it cannot afterward take advantage of a forfeiture thus 
induced.” Page 867. 


The following excerpts are taken from 31 Cyc.: 


“Knowledge is not to be imputed to a principal by reason of the 
mere fact that he had reasonable opportunity to acquire such knowledge.” 
Page 1256. 

“As a general rule the fact of agency cannot be established by proof 
of the acts of the pretended agent, in the absence of evidence tending to 
show the principal’s knowledge of such acts, or assent to them. Yet 
when the acts are of such a character, and so continued, as to justify 
an inference that the principal knew of them, and would not have per- 
mitted the same if unauthorizcd, the acts themselves are competent evi- 
dence of agency.” Page 1662. 


The case was tried by the plaintiff on the theory that Rawlings.was 
the general agent of the defendant; that the plaintiff made all of his 
payments to him as alleged in the complaint; that bv its actions, conduct, 
and course of business the company had waived and modified the specific 
terms and provisions of the policy as to where, when, and to whom the 
premium payments should be made, and by whom extensions should be 
granted; that the plaintiff relied thereon; and that the defendant wrong- 
fully canceled his policies, by reason of which he was entitled to recover 
the amount of the premiums which he paid, with interest. The defendant 
relied upon the specific terms of the policies, and denied any waiver or 
modification thereof, the authority of Rawlings to receive renewal pay- 
ments or grant extensions for such payments, that plaintiff had made pay- 
ments other than those shown by the corporate records of the home office, 
that the defendant had received any notes other than those admitted, 
that Rawlings had any authority to take or receive premium notes, grant 
extensions thereon, or that he was authorized to collect such notes, but 
alleged affirmatively that the plaintiff was in default as to his premiums, 
and that by reason thereof the defendant had the right to and did cancel 
his policies. 

{2] Rawlings was a general agent, and assuming, as we must for 
the purposes of this opinion, that the plaintiff had all of his dealings with 
and made all of his payments to Rawlings, and the defendant having 
admitted that the plaintiff executed to it the four notes specified above 
and was granted the extensions thereon, coupled with the fact that the 
first direct communication to the plaintiff from the defendant’s home 
office was March 20, 1914, long after such notes were executed and 
such extensjons were granted, it must follow that Rawlings took and 
accepted the notes and allowed the extensions. It would then become a 
question of fact as to whether such acts were approved and ratified by 
the home office. If this course of business was ratified by the company 
as to a given number of premium notes, it would then be a question of 
fact as to whether the company by its acts and conduct had authorized 
and empowered Rawlings, as its agent, to take and accept other premium 
notes and grant other extensions, as the plaintiff alleges, and as to whether 
the plaintiff was justified in dealing with the agent upon the assumption 
that he had such authority. 

The recent case of Sykes v. Sperow, 179 Pac. 488, after noting the 
hopeless conflict of authorities, makes this statement: 


“Where the agent in question was the general agent of the company, 
created under the statute of the state as its only authorized agent, and 
being the only representative of the company within the state, we hold the 
better rule, and the one sustained by the weight of authority, to be that 
such a corporation cannot, by a general clause like the one in question, 
so limit the power of such general agent that he cannot waive a provision 
like this, as to the mere method or manner of giving notice of the default 
of the subcontractor to the defendant company.” 
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2 Joyce on Insurance (2d Ed.) § 439, lays down the rule that: 


“Any agent with general or unlimited powers, clothed with an actual 
or apparent authorization, may, either orally or in writing, waive any 
written or printed condition in the policy, notwithstanding such restric- 
tions.” 


Section 455 of the same volume says: 


“Whenever a principal accepts the benefits of his agent’s unauthorized 
acts with knowledge of all the material facts, he ratifies the same. Silent 
acquiescence with full knowledge of the material facts may amount to a 
ratification if continued for an unreasonable length of time, and third 
persons have acted in reliance upon and have been prejudiced by such 
acquiescence, especially where an agent, not a stranger, has exceeded his 
authority. In many cases a ratification will be inferred from the mere 
habits of dealing between the parties. Hence the policy of the company in 
dealing with its general agent in the matter of premiums had an important 
bearing upon the question at issue.” 


On the subject of ratification of an agent’s acts by the principal, 1 
Mechem on Agency (2d Ed.) reads thus: 


“Ratification may briefly be defined as the subsequent adoption and 
affirmance by one person of an act which another, without authority, has 
previously assumed to do for him while purporting to act as his agent.” 
Section 347. 

“Ratification, moreover, differs from estoppel, though they are often 
very closely associated. Estoppel requires that the party alleging it shall 
have done something or omitted to do something, in reliance upon the 
other party’s conduct, by which he will now be prejudiced if the facts are 
shown to be different from those upon which he relied. Ratification 
requires no such change of condition or prejudice; if the principal ratifies, 
the other party may simply avail himself of it. As soon as ratification 
takes place, the act stands as an authorized one, and not merely as one 
whose effect the principal may be estopped to deny. If there be ratifica- 
tion, there is no occasion to resort to estoppel.” Section 349. 

“Ratification is an approval of a previous act or contract, which 
thereby becomes the act or contract of the person ratifying. It is not a 
contract to assume such liability. In the case of contracts, ratification is 
an affirmance of a contract already made, as it was made, and as of the 
date when it was made; and it is neither the making of a new contract 
to be bound by the old one, nor the making of a new contract in the terms 
of the old one.” Section 350. 

“The question seems to be this: From the failure to dissent under the 
circumstances, would the ordinary intelligent man be justified in inferring 
that the principal assented? Like other similar questions, this would be 
for the jury, unless reasonable men could fairly draw only one inference 
from the facts, and in that case the court may decide it.” Section 453. 

In Melledge v. Boston Iron Co., 5 Cush. (Mass.) 158, 51 Am. Dec. 59, 
Mr. Chief Justice Shaw says: 


“It seems to be now well settled * * * since the great multiplica- 
tion of corporations, extending to almost all the concerns of business, that 
trading corporations, whose dealings embrace all transactions from the 
largest to the minutest, and affect almost every individual in the com- 
munity, are affected like private persons with obligations arising from 
implications of the law, and from equitable duties which imply obligations ; 
with constructive notice, implied assent, tacit acquiescence, ratifications 
from acts and from silence, and from their acting upon contracts made by 
those professing to be their agents; and, generally, by those legal and 
equitable considerations, which affect the rights of natural persons.” 

From 31 Cyc. we quote the following: 


“Ratification of the acts of an agent need not in most cases be express, 
but may be implied from the acts and conduct of the principal, and, gen- 
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erally speaking, a ratification may be implied from any acts or conduct on 
the part of the principal reasonably tending to show such an intention on 
the part of the principal to ratify the acts or transactions of the alleged 
agent, particularly where his conduct is inconsistent with any other inten- 
tion, or where it appears that he has repeatedly recognized and approved 
similar acts done by the agent. * * * Where an agency has been 
shown to exist, the facts will be liberally construed in favor of the 
approval by the principal of the acts of the agent, and very slight cir- 
cumstances and small matters will sometimes suffice to raise the pre- 
sumption of ratification. Ratification is, however, a matter of intention, 
express or implied, on the part of the principal, and in order to establish 
an implied ratification there must be some acts or conduct upon his part 
which reasonably tend to show such intention. * * * It is also the 
rule that as between the principal and third persons dealing with an agent 
less is required to constitute a ratification than is required between the 
principal and the agent.” Pages 1263-1266. 

“As a general rule the principal, upon learning of the unauthorized 
act of his agent, if he does not intend to be bound thereby, must within a 
reasonable time repudiate it.” Page 1275. 

“It is a well-settled rule, subject to certain exceptions, that a ratifica- 
tion relates back to the time when the unauthorized act was done and 
makes it as effective from that moment as though it had been originally 
authorized, and that therefore upon ratification the parties to all intents 
and purposes stand in the same position as though the person assuming 
to act as agent had acted under authority previously conferred.” Page 


1283. 


In regard to premiums paid and accepted when past due, 14 R. C. L. 
says: 


“To warrant a recovery where a premium is not paid when due, it 
is necessary to prove: (1) The course of dealing between the insured 
and the insurer in reference to the acceptance of overdue payments 
amounting to a custom or habit; (2) that by reason of this course of 
dealing the insured was justified in believing that the insurer would not 
insist on a forfeiture for failing to pay subsequent premiums; (3) that 
the insured believed he could postpone the payment of premiums without 
risking a forfeiture; and (4) that he acted on this belief, and therefore did 
not pay the premium at its maturity.” Page 1184, § 361. 

“The cases are numerous which hold that the acceptance of a premium 
after the time when it should have been paid is a waiver of the for- 
feiture which might have been enforced becausé it was not paid when due. 
This rule applies, according to the better opinion, where the premium is 
received after it is due by an agent without power to waive forfeitures 
and is afterwards received and retained by the insurer without inquiry.” 
Page 1189, § 367. ; 

“Tt is also a settled rule of law that, where an insurer has knowledge 
of facts entitling it to treat a policy as no longer in force, and thereafter 
it receives a premium on the policy, it is estopped, to take advantage of 
the forfeiture. It cannot treat the policy as void for the purpose of 
defense to an action to recover for a loss thereafter occurring, and at the 
same time treat it as valid for the purpose of earning and collecting 
further premiums.” Page 1190, § 367. 


[3] As the defendant admitted the payment of a large number of 
premiums in cash, and as the plaintiff testified that all such payments were 
made to Rawlings, it then became a question of fact as to whether the 
plaintiff was justified in paying the disputed and undisputed premium 
notes to Rawlings as the defendant’s general agent. The admitted facts, 
together with all the other evidence and surrounding circumstances. were 
sufficient to take the case to the jury, and there was no error in over- 
ruling the motion for a nonsuit and for a directed verdict. 
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[4-11] Under exhaustive instructions the theory of the defendant 
was submitted to the jury, which was charged that— 

If the company “did not hold out Rawlings to the public as possessing 
authority to collect premiums or renewals, or if the defendant did not 
know that Rawlings was collecting renewal premiums, or if by the exer- 
cise of ordinary prudence and caution could not have known, then the 
defendant would be entitled to a verdict at your hands. * * * If 
Rawlings collected renewal premiums or extended the time of payment 
for renewal premiums, and if the defendant received and collected such 
pramaies with full knowledge of all the facts, then the defendant would 

e liable.” 

If it found that Rawlings did collect renewal premiums, and the 
defendant had no knowledge of irregularity and received the money in 
good faith from the Portland office, through its cashier there, the jury 
was instructed to return a verdict for the defendant. Other parts of 
the charge follow: 

“If you find from the evidence that any premium on any of the 
policies covered by this suit was not paid when due, and that the payment 
of Such premium was not waived or extended by the defendant, then you 
are to find for the defendant on the particular policy on which the 
premium was not paid.” 

“If any renewal premiums were paid or extended by the execution 
of premium notes, and any such note was not paid at maturity, or at the 
time to which they were extended, if they were extended, then the policy 
on which said note was given lapsed, and the plaintiff cannot recover 
thereon.” 

“If at any time the insured failed to pay a premium when the same 
became due and within the time allowed by the terms of the policy, or if 
the insured failed to pay any premium note when the same became due, 
and there was no extension of time or waiver of the payment of either 
the premium or the note, then the policy upon which said premium or 
premium note would have applied forthwith automatically lapsed without 
any further action on the part of the company. * * * 

“You are instructed that time is of the essence of an insurance con- 
tract, and if the insured fails to perform any condition on the date when 
it is due to be performed, then without any further notice or action by 
the company the policy lapses automatically, and no leeway or days of 
grace are allowed the insured.” 

“In order to establish that an agent outside of the home office had 
authority to accept renewal premium payments on behalf of the company, 
the plaintiff must prove either that such agent was actually authorized by 
instructions or by his contract from the home office to make the collec- 
tions of such renewal premiums, or that the defendant company repre- 
sented and held out the agent as having the authority to collect renewal 
premiums, and also that the plaintiff in this case knew of and relied on the 
representations by the company as to the authority of the agent. No 
payment made to other than an authorized agent as defined by this in- 
struction can be considered as a valid premium payment as against the 
company, unless the same was actually received by, consented to, and 
ratified by the home office of the company.’ 

“Any declaration or statement made by any agent of the company to 
the effect that such agent is authorized to collect premiums is of no effect, 
and not binding upon the company.’ 

“If Rawlings did not have actual express authority to collect renewal 
premiums, then payments made by Hinkson to Rawlings on renewal 
premiums are not valid as against the company, unless the company 
affirmatively held Rawlings out to Hinkson as having this authority, or 
unless the premiums were turned over to, accepted and ratified by, the 
company, and then official receipt issued, signed by an officer.” 


While the instruction as to the defendant’s opportunity for knowledge 
is not sustained by the weight of authority, in view of all the other 
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instructions which were given and the testimony in the record, we are 
of the opinion that it was not prejudicial, and that the jury was not 
misled. On principle we are of the opinion that the instructions of the 
trial court last above quoted were correct. 

{12] The verdict was for the full amount of each alleged payment, 
with accrued interest. Upon the theory that the policies were in force 
until such time as they were canceled and that the plaintiff had the benefit 
of insurance, the defendant claims that it was entitled to a reduction or 
an offset. 2 Bacon on Benefit Societies and Life Insurance (3d Ed.) § 
376, lays down this rule: 

“If a company wrongfully declares the policy forfeited and refuses 
to accept the premium when duly tendered, and to give the insured the 
customary renewal receipt, evidencing the continued life of the policy, the 
assured has his choice of three courses: He may tender the premium 
and wait until the policy becomes payable by its terms and then try the 
question of forfeiture; or he may sue in equity to have the policy con- 
tinued in force; or he may elect to consider the policy at an end and bring 
an action to recover the just value of the policy, in which case the measure 
of damages is the amount of the premiums paid with interest on each 
from the time it was made.” 


This is sustained by 4 Ann. Cas. 124, and 9 Ann. Cas. 666. 

{13, 14] The defendant assigns as error the refusal of the trial court 
to give a number of its requested instructions. In so far as they were 
correct they were embodied in the charge given. The defendant con- 
tends that— 

“The limitation of authority and the provisions relating to the payment 
of premiums are valid and constitute a part of the contract between 
plaintiff and defendant.” 


That is the law and is sustained by the authorities which it cites. 
In legal effect the trial court so instructed the jury. But those authorities 
also lay down the rule that such limitations may be waived or modified 
by the company. We have examined the record with much care. The 
instructions were comprehensive, and, with the single exception noted, 
were fair to the defendant. 

The record presents a peculiar case. On December 8, 1909, the 
defendant issued to the plaintiff two life insurance policies of $5,000 
each, which the defendant admits remained in force until December 8, 
1912. On December 30, 1911, it issued to the plaintiff another policy, 
for $10,000, upon which the first premium was paid. It also admits that 
the plaintiff executed a number of extension premium notes in favor of it 
on such policies. Yet the fact remains that the first personal, direct com- 
munication from the home office to the plaintiff was on March 20, 1914, 
four years, three months, and twelve days after the first policy was issued 
to him. On May 25, 1914, through a circular letter, the defendant 
notified its policy holders that it had “discontinued the connection of 
renewal premiums” through its Portland office, and that Rawlings had 
no authority to collect, receive, or accept annual renewal premiums. So 
far as the record shows, this was the first notice of that nature which ever 
issued from the home office of the company to its policy holders. 

There is ample evidence to sustain the verdict. The defendant’s theory 
was fully and fairly submitted to the jury under proper instructions. 

The judgment is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


FANNING 
v. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES.* 


2. a INSURANCE—TIME OF DEATH—EVI- 


Evidence in action on life policy that up until August, 1908, when 
policy was in force, insured wrote frequently to his mother and sent her 
money, that he earned good wages and was of a cheerful disposition, 
without financial difficulties, and that when last seen and heard of he 
said he was going to fight a forest fire, in which many lost their lives, 
some being burned beyond recognition, was sufficient to sustain a finding 
that he died in such fire. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Court of Common Pleas, Bradford County. 

Assumpsit on a policy of life insurance by Nora Fanning, adminis- 
tratrix of the estate of Thomas Fanning, deceased, against the Equitable 
Life Assurance Society of the United States. Verdict for plaintiff for 
$3,653.50, and judgment thereon, motion for judgment n. o. v. denied, and 
defendant appeals. Affirmed. 


Argued before Stewart, Frazer, Moschzisker, Walling and Kep- 
hart, JJ. 


William P. Wilson and J. Roy Lilley, both of Towanda, for appellant. 
A. C. Fanning and David E. Kaufman, both of Towanda, for appellee. 


MoscHZISKER, J. December 29, 1915, suit was brought by Nora 
Fanning, the mother of Thomas Fanning, deceased, and administratrix of 
his estate, upon a contract of life insurance issued by defendant corpora- 
tion; plaintiff recovered a verdict for the full amount claimed, upon 
which judgment was entered; defendant has appealed, and the sole error 
alleged is the refusal of judgment in its favor n. o. v. 

The insurance was for $3,000, face value. Defendant concedes the 
fact that Thomas Fanning is dead, and the affidavit of defense admits 
liability for $546, the “paid-up value” of the insurance, with interest, but 
denies obligation beyond that sum, upon the theory that Fanning was 
alive until August, 1915, whereas the last premium paid continued the 
insurance in full force only until January 9, 1909, when because of 
default in payment of premium then due, defendant’s liability became 
reduced to the contractual “paid-up value” of the policy; hence it is con- 
tended plaintiff can recover only this reduced amount. On the other 
hand, plaintiff contends there was no such default, because her son died 
in August, 1908, at which time all premiums due had been fully paid. 

The question for determination is: Was the evidence sufficient in 
law to sustain a finding that the insured died prior to January 9, 1909, 
while the policy was in force for its full amount? 

In 1901, when the insurance was effected Thomas Fanning was a 
resident of Sayre, Bradford county,Pa. In 1906, when about 33 years 
of age, he left his home for the first time and went to Spokane, Wash.; 


*Decision rendered, April 14, 1919. 107 Atl. Rep. 715. 
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he was unmarried, a stonemason by trade, and a strong, healthy man, 
who assisted in the support of his mother, which he continued to do, by 
sending her money from time to time, after his departure for the West; 
he earned good wages, was without financial difficulties, and had a happy 
cheerful disposition; his sincere affection for his mother was shown by 
constant attentions, and he wrote her frequently while away from home, 
none of the letters indicating that he was troubled or afflicted; sudden- 
ly, in August, 1908, his letters ceased, and those sent to him were re- 
turned to the writers, his mother and sister, by the postal authorities, be- 
cause they could not find the addressee. 


John Fanning, the brother of Thomas, accompanied him West, and later 
his brother-in-law, one Dave Cullen followed them; they resided in Spo- 
kane, and Thomas Fanning and Dave Cullen were employed together. 
Charles Sigler, also of Pennsylvania, who was employed at a hotel in 
Spokane, testified he was acquainted with both Thomas Fanning and 
Dave Cullen; he often saw them, and Fanning used to talk with him 
by the hour; in August, 1908, a great forest fire raged in the country near 
Spokane, in which many lost their lives, some being burned beyond recog- 
nition; one Saturday evening about this time, the insured told Sigler 
that he (Fanning) was going to fight the fire; although the witness con- 
tinued to reside in Spokane, and inquired of. Fanning’s brother, Cullen, 
and others who knew insured, he never saw nor heard of him again. 
Sigler further testified that, when Fanning failed to return, his boarding 
house was visited, where his clothes and mail were found; but he never 
“showed up,” and all his acquaintances believed him destroyed by the fire. 

While, as before said, defendant concedes this testimony, with the 
lapse of time, sufficient to prove Fanning’s demise, yet it contends there 
is not enough therein to take the case out of the usual rule that death 
must be considered to have occurred, not at the time of disappearance, 
but at the expiration of seven years thereafter. In other words, defend- 
ant contends that, since there is no positive evidence that Thomas Fan- 
ning actually went to the forest fire in 1908, a finding that he then died 
as a result thereof must be arrived at through a presumption resting upon 
a presumption, which the law does not permit. 


It is tindoubtedly the rule that “one presumption cannot be based 
upon another presumption” (16 Cyc. 1051; also see 10 R. C. L. 870), and, 
“if there be no fixed or ascertained fact from which the inference of 
another fact may be drawn, the law permits none to be drawn from it” 
(Douglass v. Mitchell, 35 Pa. 440: Tanner v. Hughes, 53 Pa. 289; Mc- 
Aleer v. McMurray, 58 Pa. 126; Phila. C. P. R. Co. v. Henrice, 92 Pa. 
431, 37 Am. Rep. 699); but is this principle properly applicable to the 
finding of the jury, in the present case, that Thomas Fanning died in the 
forest fire of 1908? 

[1] The guiding rules, relevant to the determination of the question 
just put, are given in various works. In 8 R. C. L. 712, it is stated: 


“Even in those jurisdictions where the time of the death of a person 
who cannot be found is presumed to be seven years from the date on 
which he was last heard from, the person to whose interest it is to show 
that he died prior to that time may rebut this presumption by showing, 
from facts and circumstances, that his death in all probability happened 
before that day, or at any particular day between that time and the day 
he was last heard from. * * * The evidence need not be direct or 
positive, but it must be of such a character as to make it more probable 
that he died at a particular time than that he survived. The jury may 
infer the absent person died before the expiration of the seven years, if 
it appear, within that period, he encountered some special peril, or came 
within the range of some impending or imminent danger, which might 
reasonably be expected to destroy life.” 


In 17 Corpus Juris, 1175: 
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“The party alleging death before the expiration of seven years must 
prove it. * * * Thus it has been held that, to warrant the inference 
that death occurred earlier, * * * there must be proof of such facts 
and circumstances connected with the absent person as, when submitted 
to the test of reason and experience, would force the conviction of death 
within a shorter period; but. according to other decisions, the presump- 
tion of death before the expiration of seven years may be raised by any 
credible evidence, however slight.” 


It is said in 13 Cyc. 299: 


“The fact that there is a legal presumption of death after seven years’ 
absence does not prevent an inference of death from absence of a shorter 
period, where [there are] other circumstances which tend to force a con- 
viction that death must have occurred, as that the person has encoun- 
tered, or probably encountered, such perils as might reasonably be ex- 
pected to destroy human life, and has been so situated that, according to 
the ordinary course of things, he must have been heard of if he had 
survived.” 


In 22 A. & E. Enc. of Law (2d Ed.) 1147: 


“A presumption of death of an absentee will not, as a rule, arise from 
his absence without being heard from for a shorter time than seven years, 
though a presumption of death may arise in a shorter period where there 
are other circumstances tending to show death of the absentee, as where 
the absentee, when last heard from, was immediately exposed to*some 
specific peril.” 

Finally, in Burr v. Sim, 4 Whart. 169, 170, 171, 33 Am. Dec. 50, 
speaking by Gibson, C.J., we state: 

“There is nothing so frequently unattended with the ordinary means 
of proof, and yet so essential to the determination of a right, as the 
time of an individual’s death, * * * But the presumption of death, 
as a limitation of the presumption of life, must be taken to run exclu- 
sively from the termination of the prescribed period [seven years from 
the time when the individual was last heard of]; so that the person must 
be taken to have then been dead, and not before. * * * It is undoubt- 
edly true that additional circumstances of probability may justify a pre- 
sumption that the death was still sooner; but * * * the jury [cannot] 
presume death to have been at an intermediate period, unless we discover 
in the case at least a spark of evidence that the individual was, at some 
particular date, in contact with a specific peril, as a circumstance to 
quicken the operation of time. * * * To accelerate the presumption 
from time, or more properly to turn it from an artificial into a natural 
one, it is necessary to bring the person within the range of a particular 
and immediate danger.” 


See, also, Petition of Mutual Benefit Co., 174 Pa. 1, 5, 9, 34 Atl. 283, 
52 Am. St. Rep. 814. 

From the authorities quoted, it may be seen that the relevant rules of 
law wisely recognize the fact that “there is nothing so frequently un- 
attended with ordinary means of proof as the time of an individual’s 
death,” when such individual has been absent and unheard of for a con- 
siderable period; hence it is permitted to fall back upon presumptions 
which have for their bases strong probabilities, and these presumptions 
may be drawn from all the relevant facts and circumstances in each par- 
ticular case. Where a person, absent and unheard of for seven years, is 
presumed to have died at the expiration of that period, death is inferred 
from lapse of time and attending circumstances. Whiteside’s Appeal, 23 
Pa. 114, 117. The presumption that the demise occurred at the expira- 
tion of the period does not, however, constitute an additional inference 
based on the first inference, namely, of death itself, but is viewed simply 
as part of a general comprehensive conclusion that the person died at 
that time. 
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Likewise, in that class of cases (so many of which appear in the 
books) where a person starts upon a sea voyage, the ship never again 
being heard of, and, after a reasonable lapse of time, the law presumes 
death, two presumptions are not indulged in; i.e., (1) that the vessel 
went down, and (2) therefrom, that the absentee was then drowned; 
there is simply a general presumption that he lost his life at sea during 
a reasonable period allowed for the voyage. 

[2] So, in the present instance, the finding that Fanning went into 
the forest fire and thereby met his death need not be viewed as repre- 
senting two distinct conclusions, one derived from the other. The one, 
no doubt, helps the other, but both rest upon the strong probabilities 
which arise from a consideration of all the various facts and circum- 
stances involved, which method of reaching a determination, with its 
possible lack of refined reasoning, is permissible because of the necessities 
peculiar to this particular class of cases. The verdict rests upon the 
evidence as a whole, and the finding of Thomas Fanning’s death in 1908 
does not present an inference from an inference, but a comprehensive 
conclusion justified by the facts and circumstances herein previously 
detailed; hence appellant’s attack thereon cannot be sustained. 

Numerous cases from other jurisdictions have been called to our 
attention by counsel, but none of them show facts analogous, or which 
bear any striking similarity, to those at bar; therefore, instead of com- 
menting on the cases, we have stated the general rules laid down in mod- 
ern standard works, where the relevant decisions are cited. We shall, 
however, note a case from New York, the situs of the contract here sued 
upon. In Connor v. N. Y. Life Ins. Co., 179 App. Div. 596, 598, 166 N. Y. 
Supp. 985, defendant had insured the life of Frederick Winnington, who, 
after paying one premium, disappeared and was never heard of again. 
On August 11, 1914, Winnington’s clothing was found in a bathhouse at 
a seaside resort, and his personal jewelry was discovered at the office of 
the bathing establishment, deposited in an envelope with his name written 
thereon. There, as here, suit was brought more than seven years after 
insured was last seen alive, and, again, there was no direct evidence he 
had met his death at the beginning of the seven-year period; but the jury 
were allowed to so find, from all the circumstances’ in the case. Finally, 
there, as here, plaintiff failed to produce evidence that any one had ac- 
tually seen the insured at the place of the peril which was alleged to 
have caused his death. The case was dismissed because plaintiff had 
commenced his suit prematurely, without formal proof of death; but, in 
so doing, the judge of the appellate division expressed this pertinent 
view of the law: 


“We think reason and probability require the rule be modified, so 
that, if seven years’ absence follows a catastrophe, occurrence, or hazard, 
whereby the absent one was subjected to peril of his life of such a char- 
acter that the evidence of his death might be destroved with death itself 
—as, for instance, death in a conflagration or by drowning—the inference 
of fact may be drawn that the death occurred at the time of such peril. 
The presumption that the death occurred at the end of the seven years 
obtains only by the necessity of the case in the absence of evidence indi- 
cating death at another time; when there is such evidence, the necessity 
for presuming that death occurred at the end of the period no longer 
exists.” 


That is to say, the presumption of death having been established by 
the lapse of the seven years, the discovery of the clothes and valuables of 
insured in a bathhouse, at the beginning of that period, with all the at- 
tendant circumstances, was sufficient to sustain a finding that death had 
actually taken place at the last-mentioned time. 

The assignments of error are overruled, and the judgment is affirmed. 
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SUBSIDIARY HIGH COURT OF ANCIENT ORDER OF FOR- 
ESTERS v. PESTARINO er au, (Civ. 2811.)* 


(District Court of Appeal, First District, Division 1, California.) 


1, INSURANCE—FRATERNALASSOCIATIONS—“DISSOLUTION.” 


Under a fraternal association’s constiution and by-laws, providing that 
local courts or lodges could not voluntarily surrender their charters ex- 
cept under certain conditions, and that upon dissolution all funds should 
be delivered to the permanent secretary, etc., held, that funds must be 
surrendered upon the voluntary disbanding of a court as well as upon its 
involuntary dissolution, since “dissolution” means surrendering the char- 
ter and disbanding. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Dissolution.) 


2. INSURANCE—FRATERNAL ASSOCIATION—CONSTITUTION 
AND BY-LAWS. 
The constitution and by-laws of a fraternal association constitute a 
contract between the parent order and a subsidiary court or lodge and 
the members thereof. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


Appeal from Superior Court, Santa Clara County; P. F. Gosbey, 
Judge. 

Action by the Subsidiary High Court of the Ancient Order of For- 
esters against A. Pestarino and others. Judgment for defendants, and 
plaintiff appeals. Reversed. 


J. W. Sullivan and Geo. W. Waldorf, both of San Jose, for appellant. 
H. A. Gabriel, of San Jose, for respondents. 


— 


*Decision rendered, June 24, 1919. Rehearing denied by Supreme Court, 
Aug. 18, 1919. 183 Pac. Rep. 297. 


DICKERSON v. MIDVALE BENEFICIAL ASS’N et AL.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—BENEFICIAL ASSOCIATION—RIGHTS OF IN- 

SURED—“INSURANCE COMPANY.” 

An unincorporated beneficial society is not -an “insurance company,” 
and a member and his beneficiary have only such rights as grow out 
of the rules of the society and contract between the parties. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Insurance Company.) 


*Decision rendered, April 21, 1919. 107 Atl. Rep. 778. 
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2. INSURANCE—BENEFICIAL SOCIETY—DEATH BENEFITS— 

LIABILITY. 

Where the by-laws of ‘an unincorporated beneficial society provided 
for payment of death benefits to the beneficiary only and none was 
named or the designation was fatally* defective, such benefits could not 
be recovered by the member’s administrator, as such benefits formed no 
part of the member’s estate, and on failure of a beneficiary the fund 
reverted to the society. 


(For other cases, see Insurance, Dec. Dig. § 795.) 


3. INSURANCE—BENEFICIAL ASSOCIATION—DEATH BENE- 

FITS—RECOVERY. 

Where by-laws of a beneficial society provided for payment of death 
benefits to.a beneficiary designated by the member and the beneficiary 
was defectively designated, the member’s administrator, after payment 
of benefits to one who court found was the beneficiary intended, could 
not recover for benefit of member’s mother, as she as next of kin had 
no legal claim to benefits, directly or through the administrator. 


(For other cases, see Insurance, Dec. Dig. § 795.) 


Appeal from Court of Common Pleas, Philadelphia County. s 

Bill in equity by Addie W. Dickerson, as administratrix of the estate 
of Manuel Andre Monteiro (sometimes called Manuel Monte), deceased, 
against the Midvale Beneficial Association, an unincorporated beneficial 
society, and others. From a decree dismissing the bill, plaintiff appeals. 
Appeal dismissed. 


Argued before Brown, C. J., and Frazer, Walling, Simpson, and 
Kephart, J. J 


G. Edward Dickerson, of Philadelphia, and John B. Edwards, of 
Providence, R. I., for appellant. 

Robert T. McCracken and Roberts, Montgomery & McKeehan, all 
of Philadelphia, for appellees. 


——— 


WILLIAMS v. PHILADELPHIA LIFE INS. CO. er au. (No. 10258.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—INSURER NOT LIABLE ON POLICY OF WHICH 

INSURED HAD NO KNOWLEDGE. 

If insurer sent general agent a policy essentially different from that 
for which insured had applied, and if insured at no time had knowledge 
thereof or assented thereto, insurer is not liable thereon, though policy 
had not been canceled at time of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 


2. INSURANCE—WHAT CONSTITUTES DELIVERY OF POLICY 

TO INSURED. 

Generally, when an insurance company sends a policy the contents of 
which is known to, and assented to, by the insured, to the company’s 
general agent for delivery to the insured, then delivery is effected, and 
the contract of insurance is of force. 


(For other T cases, see Insurance, Dec. Dig. § 136[2].) 
*Decision rendered Ai Aug. 25, 1919. 100 S. E. Rep. 157. 
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4. INSURANCE—PREPAYMENT OF FIRST PREMIUM MAY BE 
WAIVED. 
Parties to insurance contract may waive that part of contract requir- 
ing prepayment of initial premium before insurance shall take effect. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 


5. INSURANCE—RECITAL OF PAYMENT OF FIRST PREMIUM 
PRESUMED TRUE. 
Where policy reciting payment of first premium was sent to general 
agent for delivery, first premium will be presumed tc have been paid. 
(For othér cases, see Insurance, Dec. Dig. §.646[4].) 


6. INSURANCE—WAIVER MAY ARISE BY IMPLICATION. 
Waiver often rests in a subtle operation of mind and speech; it may 
arise by expression, but more often by implication. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


7. INSURANCE—WHEN WAIVER OF PAYMENT OF FIRST 

PREMIUM MAY BE INFERRED. 

If insurer, with a right to payment of first premium before taking 
effect of insurance, shall make any speech or perform any act from 
which a reasonable inference may be drawn that the insurer does not 
stand upon its rights, then waiver may be inferred. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


8 INSURANCE—WHERE DEFENSE WAS NO CONTRACT, 

MEANING OF LETTER OF INSURER FOR JURY. 

In action on life policy, where defense was that no contract of in- 
surance was ever entered into between the parties, the meaning of a letter 
from insurer to insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Frazer, J., dissenting. 


Appeal from Common Pleas Circuit Court of Lancaster County; 
George E. Prince, Judge. 

Action by H. F. Williams, as administrator of the estate of Margaret 
E. Williams, deceased, against the Philadelphia Life Insurance Company 
and others. Judgment of nonsuit, and plaintiff appeals. Order of non- 
suit set aside, and new trial ordered. 


Williams & Williams & Stewart and Jones & Jones, all of Lancaster, 


for appellant. 
Wilson & Wilson, of Rock Hill, Stack & Parker, of Monroe, N. C., 
and C. N. Sapp, of Columbia, for respondents. 
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HOBSON v. WISE COUNTY HOME PROTECTIVE ASS’N. 
(No. 9127.)* 


(Court of Civil Appeals of Texas. Ft.. Worth.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE— AGREE- 
ANCE. TO COLLECT ASSESSHENTS—BIGHT OF RELI- 
After receiving several notices that assessments on him had not been 

paid, the holder of a policy in a mutual assessment insurance associa- 

tion had no right to continue to rely on the agreement of the secretary 
of the association to collect assessments on the policy holder by checks 
on the bank account of a brother-in-law of the policy holder. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—AGREE- 

MENT AS TO ASSESSMENTS—RIGHT OF RELIANCE. 

An agreement on the-part of the former secretary of a mutual assess- 
ment insurance association to collect assessments on a policy holder by 
check on his brother-in-law’s account did not justify either the brother- 
in-law or the policy holder in relying on the arrangement after a new 
secretary had taken office and notified the policy holder that four assess- 
ments against him had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 


Appeal from District Court, Wise County; F. O. McKinsey, Judge. 

Suit by Mrs. Virda Hobson against the Wise County Home Protec- 
tive Association. From judgment for defendant, plaintiff appeals. Af- 
firmed. 


McMurray & Gettys, of Decatur, for appellant. 
R. E. Carswell, of Decatur, for appellee. 


“*Decision rendered, June 7, 1919. 214 S. W. Rep. 583. 


HAND v. SOVEREIGN CAMP WOODMEN OF THE WORLD, er at. 
(No. 7732.)* 


(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—FRATERNAL INSURANCE—BENEFICIARIES. 
Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4832, naming relatives 
who may be made beneficiaries of fraternal life policies, a life insurance 
policy in favor of one who has no insurable interest in the insured’s life 
is against public policy, and will not be enforced in such beneficiary’s 
favor. 
(For other cases, see Insurance, Dec. Dig. § 770.) 


*Decision rendered, May 29, 1919. Rehearing denied June 26, 1919. 214 
S. W. Rep. 718. 


Vol. LIV—36. 
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2. INSURANCE—FRATERNAL COMPANIES—COMPLAINT. 


_ A complaint on fraternal benefit policy need not allege that bene- 
ficiary had an insurable interest in the insured’s life, since the lack of such 
interest is a matter of defense. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


4. INSURANCE—PETITION—SUFFICIENCY. 


Where plaintiff’s right to recover on a life insurance policy did not 
depend upon whether defendant was an ordinary life insurance com- 
pany or fraternal benefit association, it was unnecessary for the petition 
to allege what kind of life insurance the defendant was authorized to 


issue. beds 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 


5. INSURANCE—FRATERNAL BENEFIT—PETITION. 

In suit to recover on a fraternal benefit policy, a petition alleging 
that policy was in defendant’s possession, and stating its substance and 
effect, held sufficient. ; 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


Appeal from District Court, Harris County; Wm. Masterson, Judge. 

Action by David Hand against the Sovereign Camp, Woodmen of 
the World, and others. From an adverse judgment, plaintiff appeals. 
Reversed and remanded. 


Charles Murphy of Houston, for appellant. 
Ewing Boyd, of Houston, for appellees. 


NORTHWESTERN NAT. LIFE INS. CO. v. EVANS. (No. 6099.)* 
(Court of Civil Appeals of Texas.) 


1. INSURANCE—LIFE INSURANCE—DEFAULT IN PAYMENT 

OF PREMIUM—RECOVERY ON POLICY. 

Beneficiary cannot recover on 15-year settlement policy giving in- 
sured share in profits upon maturity of 15-year period to be creditable to 
future premiums, where insured had defaulted in payment of premium, 
without proof of the value of policy at time of insured’s death, either 
as to the cash surrender value or as to the amount of profits earned 
by policy and apportionable to it, or proof of whether such profits, when 
applied to payment of future premiums, were sufficient to keep insurance 
in force at date of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE—LIFE INSURANCE—AUTHORITY OF AGENT 

—LIMITATIONS IN POLICY. 

Provisions of application and policy, limiting agent’s authority, are 
binding upon both insurer and insured. 

(For other cases, see Insurance, Dec. Dig. § 90.) 


*Decision rendered, June 25, 1919. 214 S. W. Rep. 598. 
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3. INSURANCE—CONTRACT—REPRESENTATIONS OF AGENT 

—APPLICATION—POLICY. 

Where application and policy were expressly made the entire con- 
tract between insurer and insured, and application provided that insurer 
was not bound by any statements or representations of the agent, and 
where insured signed receipt stating that he had examined policy and 
found it as represented, neither insured nor beneficiary could legally claim 
that the policy, as issued, was not the contract between the parties. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


4. INSURANCE—REPRESENTATIONS OF AGENT—ADOPTION. 


If insurer issued policy with* knowledge that agent had represented 
that premiums paid on a canceled policy would be credited on the new 
policy, it would be bound by such representation. 


(For other cases, see Insurance, Dec. Dig. § 94.) 


5. INSURANCE—PROOF OF DEATH—WAIVER. 


Insurer, by declining to send blanks for making proofs of death, 
waived compliance with provision of policy, requiring such proofs of 
death. 


(For other cases, see Insurance, Dec, Dig. § 558[4].) 


Appeal from District Court, Coryell County; J. H. Arnold, Judge. 

Suit by Mrs. Laura Evans against the Northwestern National Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


J. R. McClellan, or Gatesville, and S. P. Sadler, of Austin, for 


appellant. 
Mears & Watkins, of Gatesville, for appellee. 
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ee F. Frederick and William H. Taylor, both of Boston for 
plaintiff. 
Blodgett, Jones, Burnham & Bingham, of Boston, for defendant. 


. 


Crossy, J. In the month of February, 1916, one Crowley, an insur- 
ance broker, called upon the plaintiff and solicited from him the placing 
of a policy insuring the plaintiff’s automobile from loss by fire or theft. 
The plaintiff signed an nee therefor which was delivered by 
Crowley to John C. Paige & Co., the defendant’s general agent, and the 
latter on February 10, 1916, issued to the plaintiff a policy by the terms 
of which the automobile was insured against loss by fire and theft in 
the sum of $800 for one year from February 4, 1916. 

In the month of January, 1917, the agent sent to Crowley a notice 
addressed to the plaintiff informing him that the policy would expire on 
February 4, 1917, and requesting him, if he desired a renewal, to make 
an indorsement to that effect upon the notice and return it to the company 
or to call at its office. This notice was delivered by Crowley to the 
plaintiff, who inquired what it would cost to renew the policy; Crowley 
stated that he did not know, but “would look it up,” and a few days 
later he informed the plaintiff that company would reinsure the automo- 
bile in the sum of $500 and that the premium would be about $21. The 
plaintiff testified that at this interview he said to Crowley, “All right, 
John, send me the policy and I am insured;” to which Crowley replied, 
“Yes; in the meantime we will hold you covered.” He also testified that 
on February 10, and again on February 14, 1917, Crowley told him in sub- 
stance that the automobile was insured. On February 26, 1917, the plain- 
tiff signed the application above referred to for the renewal of the policy 
and mailed it to Crowley. The automobile was stolen on the sore of 
the same day and has not been recovered. 

[1] The plaintiff seeks to recover upon an oral contract of insur- 
ance. That such contracts are legal and binding has often been held by 
this court. Sandford v. Orient Ins. Co., 174 Mass. 416, 54 N. E. 883, 75 
Am. St. Rep. 358; McQuaid v. Aetna Ins. Co., 226 Mass. 281, 115 N. E. 428. 

[2-5] The right of the plaintiff to recover depends upon the ques- 
tion whether there was any evidence to show that Crowley was an agent 
of the defendant authorized to make the contract on which the plaintiff 
relies. The undisputed evidence shows that he was an insurance broker, 
and as such solicited the plaintiff’s application and obtained from the 
defendant’s agency the policy which was issued. This did not constitute 
him the agent of the defendant. The sending of the notice by the 
defendant’s agent to Crowley was not evidence from which it could be 
found that the defendant had clothed Crowley with authority to bind 
the defendant by an oral contract of insurance or by an agreement to 
issue a policy. The statements made by Crowley to the plaintiff, above 
referred to, were not admissible to establish the agency of Crowley and 
could not be binding upon the defendant. Deane v. American Glue Co., 
200 Mass. 459, 86 N. E. 890; Ennis v. Wright, 217 Mass. 40, 104 N. E. 430. 
The evidence would not wafrant a finding that Crowley had any express 
or implied authority whatever to act for the defendant. As an insurance 
broker he could solicit insurance and forward applications to the defen- 
dant, but he was not in any sense its agent. If he were the agent of 
any one, he- would seem to have been the agent of the plaintiff, from 
whom he obtained the original application which he afterwards delivered 
to the defendant’s agent. Commonwealth Ins. Co. v. Fairbank Canning 
Co.; 173 Mass. 161, » N. E. 373; Green v. Star Fire Ins. Co., 190 Mass. 
586, 77 N. E. 649. 

The presiding judge rightly directed the jury to return a verdict for 
the on and in accordance with the terms of the report the entry 
must 

Judgment for the defendant on the verdict. 
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FIRE, TORNADO, ETC. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


SHERIDAN 
Vv. 


MASSACHUSETTS FIRE’& MARINE INS. CO.* 


1. INSURANCE—ORAL CONTRACTS—VALIDITY. 


Oral contracts of insurance, as of an automobile against fire and theft, 
are legal and binding. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—AGENT OF INSURER. 

An insurance broker, who solicited an automobile owner’s applica- 
tion for fire and theft insurance, and obtained from the insurer’s agent 
the policy which was issued, was not thereby constituted the agent of 
the insurer. 


(For other cases, see Insurance, Dec. Dig. § 96.) 


3. INSURANCE—INSURANCE BROKER. 


Sending of notice of expiration of a fire and theft policy on an 
automobile to the insurance broker, who had procured the application for 
the policy by the insurer’s agent, was not evidence from which it could 
be found that the insurer had clothed the broker with authority to bind 


it by an oral contract of insurance, or by an agreement to issue a policy. 
(For other cases, see Insurance, Dec. Dig. § 100.) 


4. INSURANCE—ESTABLISHMENT OF AGENCY—STATE- 
MENTS OF AGENT. 


Statements made by an insurance broker to an automobile owner, 
after expiration of a policy of fire and theft insurance on the car, that 
the owner would be held covered with insurance, held inadmissible to 
establish the agency of the broker for the insurer, and not binding on 
the insurer. 


(For other cases, see Insurance, Dec. Dig. § 100.) 


5. INSURANCE—AUTHORITY OF AGENT—SUFFICIENCY OF 
EVIDENCE. 


In-an action by an automobile owner against an insurer on its 
alleged oral policy against fire and theft, evidence held insufficient to 
warrant finding that an insurance broker, who had procured the original 
policy, and who, after its expiration, told the owner that he would be 
held covered, had any express or implied authority whatever to act for 
the insurer. 


(For other cases, see Insurance, Dec. Dig. § 100.) 


Report from Superior Court, Suffolk County; Lloyd E. White, Judge. 
Action by Philip E, A. Sheridan against the Massachusetts Fire 
& Marine Company, resulting in directed verdict for defendant. On report 
to the Supreme Judiciary Court. Judgment for defendant on the verdict. 


*Decision rendered, Sept. 11, 1919. 124 N. E. Rep. 249. 
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7. INSURANCE—CONCURRENT INSURANCE—PERMIT. 


_ A fire policy rider, permitting specified amount of other concurrent 
insurance upon the premises, held unambiguous, and not subject to con- 
struction. 


(For other cases, see Insurance, Dec. Dig. § 288[2].) 


8 INSURANCE—CONCURRENT INSURANCE—FORFEITURE. 


Concurrent fire insurance, exceeding amount permitted by a rider to 
w policy, and in violation of provisions in body of policy, forfeited the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


9. INSURANCE—WAIVER—KNOWLEDGE OF AGENT. 

Fact that agent of defendant fire insurance companies was informed 
that plaintiff intended to take out other insurance and was instructed to 
incorporate a provision allowing such insurance in the policies involved 
does not constitute a waiver, or estop defendants from insisting that 
policies were forfeited by concurrent insurance, since agent’s knowledge 
of insured’s intention to increase his insurance does not relax terms of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 


10. INSURANCE—WAIVER—EXAMINATION OF INSURED. 

Where a fire policy contained a clause, pursuant to Laws 1886, c. 488, 
that its examination of insured should not waive conditions in policy, 
etc., an examination of insured president does not waive insurer’s right 
to ‘enforce a forfeiture upon ground that insured carried concurrent 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 396[2].) 


ll. INSURANCE—WAIVER—RETAINING PROOFS OF LOSS. 

Fact that defendant fire insurance companies retained proofs of loss 
voluntarily made by insured does not waive the insurers’ right to claim a 
forfeiture of the policies upon ground that unauthorized concurrent in- 
surance was Carried. 


(For other cases, see Insurance, Dec. Dig. § 396[1].) 


12. INSURANCE—FORFEITURE—EVIDENCE—INFERENCES. 

A provision forfeiting a fire policy if mechanics were employed in 
altering the premises for more than 15 days at one time is highly penal, 
and will not be enforced on mere inferences. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


13. INSURANCE—FORFEITURE—BURDEN OF PROOF. 
The burden of proving breach of a condition forfeiting a fire policy 
rests upon the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[2]. 


14—INSURANCE—FORFEITURE—EVIDENCE. 

Evidence that mechanics were employed about the insured premises 
for some 6 months held insufficient to show that they were engaged for 15 
consecutive days, within provision forfeiting the fire policy if mechanics 
were employed for more than 15 days at any one time in altering prem- 
ises, etc. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
15. INSURANCE—FIRE POLICY—MORTGAGEE’S RIGHTS. 


Under fire policy providing that certain forfeiture clauses should 
apply to both insured and its mortgagee, the mortgagee’s rights against 
the insurer are not greater than are those of the insured. 


(For other cases, see Insurance, Dec. Dig. § 611[3].) 
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. SUPREME COURT OF NEW YORK. 


TriaL TERM, STEUBEN COUNTY. 


CLOVER CREST STOCK FARM, Inc., 
v. 
WYOMING VALLEY FIRE INS CO. er At. 


SAME 


v. 
OTSEGO MUT, FIRE INS. CO. er At. 


SAME 
v. 


CHEMICAL FIRE INS. CO. et at.* 


1. INSURANCE—FIRE POLICY—PLEADING. 

In actions on fire policies, the complaints need not dis that no con- 
current insurance was carried, or that mechanics were not long employed 
in altering buildings contrary to provisions of policies, since these are 
matters of defense. 


(For other cases, see Insurance, Dec. Dig. § 639.) 


3. INSURANCE—KNOWLEDGE OF AGENT—CONCURRENT IN- 

SURANCE. 

Where agent of defendant fire insurance companies knew that plain- 
tiffs were carrying concurrent insurance when he issued their policies, his 
knowledge is imputed to defendants, irrespective of whether the agent 
communicated knowledge to them, or even misinformed them as to it. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE—CONCURRENT INSURANCE—WAIVER. 
Where defendant fire companies issued policies containing provisions 
against concurrent insurance with knowledge that certain insurance was 


already outstanding, the policies are not invalidated by the concurrent 
insurance then outstanding. 


(For other cases, see Insurance, Dec. Dig.-§ 389[4].) 


5. INSURANCE—POLICIES—DOUBTFUL TERMS. 


Doubtful terms in an insurance policy will not be construed in favor 
of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—CONCURRENT INSURANCE—RIDER. 


The phrase “other concurrent insurance permitted,” in a fire policy 
rider, held not limited in amount by unrelated figures preceding the 
quoted phrase. 


(For other cases, see Insurance, Dec. Dig. § 288[2].) 
*Decision rendered, Aug. 14, 1919. 177 N. Y. Supp. 771. 
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16. INSURANCE—FIRE POLICY—MORTGAGEE’S RIGHTS. 


A fire insurance company’s contract with insured’s mortgagee is sep- 
arate from that with insured, but both contracts are open to the defense 
of forfeiture, although the mortgagee is not bound by insured’s failure to 
file proofs of loss. 


(For other cases, see Insurance, Dec. Dig. §§ 156[1], 311[3], 537.) 


Actions by the Clover Crest Stock Farm, Incorporated; against the 
Wyoming Valley Fire Insurance Company, against the Chemical Fire 
Insurance Company, and against the Otsego Mutual Fire Insurance Com- 
pany, respectively; the Watkins State Bank being also made a defendant 
in each case. Judgment for plaintiff in the first action, and for de- 
fendants in the other two actions. 


James O. Sebring, of Corning, for plaintiffs. 

M. S. Smallwood, of Warsaw, and T. F. Rogers, of Corning, for 
defendant insurance companies. 

B. W. Nye, of Watkins, for defendant Watkins State Bank. 


Sawyer, J. These actions were by stipulation tried together before 
the court without a jury. The complainants are substantially the same, 
and allege generally the issuance of the policies of fire insurance, 
fulfillment of their conditions by plaintiff, loss of the property by fire, 
filing and retention of proofs of loss, other concurrent insurance with 
permission of the insurers, and lien in favor of the defendant Watkins 
State Bank, as mortgagee, upon the insurance money due. 

The defendant Watkins State Bank appeared in the action, but did 
not answer. The answers of the several insurance companies, after cer- 
tain formal admissions and denials, set up forfeiture of the policies 
involved by unauthorized concurrent insurance, and by the employment 
of mechanics in the altering or repairing of the insured buildings for 
more than 15 days at one time, without consent therefor by defendants. 
Other matters are also set up by way of defense, but, being practically 
abandoned upon the trial, need not be referred to. 

[1, 2] Plaintiff’s allegations of fulfillment are put in issue by their 
formal denial, and in addition the specific defenses mentioned constitute 
new matter pleaded in avoidance of the debt otherwise existing. No 
motion to require a reply thereto has been made, and the question of fault 
pleading by plaintiff was raised for the first time upon defendants’ brief, 
filed many months after the trial. The fact that certain testimony was 
objected to as “not within the pleadings” is not overlooked, but such objec- 
tion mingled with others, did not serve fairly to call the attention of either 
counsel or court to the objection now interposed. Had it then been pre- 
cisely stated, or presented upon the motion for nonsuit, or that to dismiss 
made at the close of the proofs, the court’s power to amend could have been 
appealed to by plaintiff, or in some other manner its interests protected, 
whereas at this time the entire trial would need to be reopened in order 
to meet the objection, if well founded. In my opinion, however, the de- 
fenses relied upon were not conditions precedent; they are simply new 
matter constituting a defense, and need not have been alleged by plaintiff, 
and may be met by it upon the pleadings as they are. Fischer v. Met. 
Life 37 App. Div. 575, 56 N. Y. Supp. 260, affirmed 167 N. Y. 178, 60 
N. E. 431; Rau v. Westchester Fire Ins. Co., 50 App. Div. 428. 64 N. Y. 
Supp 290; McClelland v. Mut. Life, 217 N. Y. 337, 111 N. E. 1062; Gold- 
berg v. Great Eastern (Sup.), 169 N. Y. Supp. 113. 

Certain testimony as to conversations between plaintiff's manager and 
the insurance agent, Mr. Patterson, prior to and leading to the issuance of 
the policies, was received upon the trial against the defendant in action No. 
1, and excluded, upon objection, as against defendants in actions 2 and 3. 
Review of the case leads me to believe the latter ruling was erroneous, 
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and that the testimony was competent in each case. The ruling is therefore 
reversed, and the evidence received against all the defendants with excep- 
tion to each. The record may be amended accordingly. 

That the policies involved were issued to plaintiff as valid and enforce- 
able fire protection, and that the loss, to protect against which they were 
issued, partly occurred, is conceded. It should also be,said that nothing 
brought to the attention of the court appears to warrant defendants’ in- 
timation, repeated with emphasis in their brief, that the fire was caused by 
plaintiff, or some one at its instigation. 

The insurance involved was negotiated between the manager of plaintiff 
and an agent of defendants. No written application therefor was made by 
plaintiff, but, following the negotiations, Mr. Patterson, the agent, filled out 
formal application blanks, appended his signature “as agent” thereto, and 
forwarded one to each of the defendants in actions 1 and 3. The total 
insurance by defendants was $4,750, and in each such application Mr. Pat- 
terson applied for $2,375 of insurance, and stated that a like amount of 
other concurrent insurance was permitted. The policies were issued there- 
upon directly from the home offices of the defendants; that of each the 
Otsego Mutual Fire Insurance Company and the Chemical Fire Insurance 
Company being for one-half the amount asked for in the agent’s applica- 
tion to the Otsego Mutual. The entire matter of proposed amount on each 
building, what companies the risk should be carried by, and the sum placed 
with each, was left to the judgment of Mr. Patterson, in whom plaintiff’s 
representative appears to have had every confidence. 

Neither plaintiff nor any one in its behalf had any knowledge of these 
applications, and it is difficult to reconcile the statements therein of the 
amount of concurrent insurance with the fact that Mr. Patterson at the 
time of the negotiations was informed and well knew that some of the 
buildings were already insured for a small amount in the Farmers’ Reli- 
ance Mutual Fire Insurance Company, which that to be placed by him was 
intended to supplement. Mr. Patterson denies having received this infor- 
mation, and his denial is to some extent corroborated by evidence of 
admissions made by plaintiff’s manager. The circumstances surrounding 
the making of these alleged admissions give this testimony, however, little 
probative value as against the positive statement of another witness, ap- 
parently trustworthy and entirely disintérested, who was present during 
a part of the negotiations and testifies positively that Mr. Patterson was 
told the facts as they existed. 

[3,4] That Mr. Patterson was the agent of defendants for the pur- 
pose of obtaining this insurance is admitted, and his knowledge of other 
insurance in force at the time was, whether he communicated it to them or 
not, or even misinformed them as to it, the knowledge of defendants. 
They are bound by it, and are presumed to have issued the policies in con- 
troversy with that knowledge in mind, and as valid subsisting obligations 
additional to those outstanding to plaintiff by the Farmers’ Reilance Com- 
pany. Gray v/.Germania Fire Insurance Co., 155 N. Y. 184, 49 N. E. 675; 
Lewis v. Guardian F. & L. Assurance Co., 181 N. Y. 392, N. E. 224, 106 
Am. St. Rep. 557. 

On October 19, 1915, and again on March 7, 1916, plaintiff procured 
other and further insurance in the Fidelity Co-operative Fire Insurance 
Company and in the Pacific Fire Insurance Company, respectively, and 
upon the buildings covered by the policies of defendants. Each of de- 
fendants’ policies contained the standard provision that same should be 
“void if the insured now has or shall hereafter make or procure any other 
contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy,” and attached to and forming a part of each 
policy was an indorsement or rider waiving in whole or in part the prohibi- 
tion of such provision. These later procured policies present a different 
situation from those of the Farmers’ Reliance Mutual Life Insurance Com- 
pany, and their effect upon the policies at bar must depend upon whether 
they fall within the permission of such waiving indorsements. 

[5, 6] That attached to the policy in action No. 1 is beyond question 
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ambiguous. Clover Crest Stock Farm, Inc., v. W. V. F. I. Co., 185 App. 
Div. 903, 171 N. Y. Supp. 1082. Both it and the policy to which it is at- 
tached was prepared by defendant, and delivered to plaistiff by its agent, 
with full knowledge that plaintiff was seeking complete protection and de- 
manding policies which should permit, not only that then existing, but still 
other concurrent jnsurance, without limitation. It now seeks to establish 
from this ambiguous rider that it did not intend to give plaintiff what it 
was demanding and paying for. The rule that in case of doubt a writing 
is to be construed against him by whom it was made is to be supplemented 
by that—that an insurance company will not be allowed any benefit from 
the doubtful construction of the terms of its policy. Lamb v. Prudential 
Insurance Co., 22 App. Div. 552-554 48 N. Y. Supp. 123. 

The sentence, “Other concurrent insurance permitted,” is complete in 
and of itself, and the unrelated figures preceding cannot be attached there- 
to without assuming entire ignorance of the rules and meaning of punctua- 
tion and capitalization on the part of defendant Wyoming Valley Fire In- 
surance Company. Either the figures or the punctuation and capitalization 
must be disregarded, for no evidence of error or inadvertence is offered. 
Applying the rules cited, and the circumstances present more than ordinary 
equitable reasons for their application, the policy, with its rider, must be 
deemed to authorize unlimited concurrent insurance, and not to have 
been forfeited by the later contracts mentioned. That all three policies were 
issued through the same agent as part of one transaction must be admitted, 
but they were nevertheless separate and distinct contracts and that there 
was any relation between defendant in action No. 1 and those in Nos. 2 
and 3 is not shown. 

[7, 8] The indorsements, permitting concurrent insurance, upon the 
policies of the two latter companies, are exactly alike, and both seemingly 
free from ambiguity. _ Each of them permits “$3,562.50 other concurrent 
insurance upon the same premises”; that is, each of those policies limits 
plaintiff’s insurance to its own obligation plus the amount of that of the 
other two defendants. The words and figures used are together one 
complete sentence, without break in punctuation, capitalization, or se- 
quence. Certain marks following the figures on each of these two policies 
have been. by counsel, thought to be periods and intended for a separa- 
tion of the figures from the words following, but more careful examination 
shows them to be check marks made with lead pencil. They form no part 
of the sentence, and appear to be only an inadvertent result of a compari- 
son of figures. I see no opportunity for a construction of these two 
policies apart from their intent thus plainly and unmistakably expressed, 
and it follows that the insurance later obtained, exceeding. as it does, the 
restricted permit, was in violation of their terms and worked their 
forfeiture. 

[9] No recovery can, of course, be had upon policies forfeited in 
accordance with their terms, unless the insurer has by some act waived 
same or estopped himself from asserting it for his advantage. Plaintiff 
appeals to that principle of waiver and estoppel for relief from the hard- 
ship worked by such forfeiture of its policies. Defendants’ agent was told 
by plaintiff in the negotiations for this insurance that it intended to take 
out further insurance, and was instructed to write all policies so that 
other concurrent insurance would be permitted. This however, does not 
constitute a waiver, nor estop defendants from insisting upon the enforce- 
ment of their contracts according to the terms thereof. 

The distinction between the agent’s knowledge of insurance already 
outstanding and that of his customer’s intention to add still further to his 
line is clear and well recognized. In the one case his policies are read in 
connection with his information, while in the other it serves nothing 
towards relaxing the strict terms of the contract. Gray v. Germania Fire 
Ins. Co., supra; Frankfurter v. Home Ins. Co., 10 Misc. Rep. 157, 31 N. Y. 
Supp. 3. Though valid in their inception, these two policies were taken 
subject to the condition that no concurrent insurance should be placed, 
except as expressly permitted. The agent could not waive that condition 
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except in writing, and the court cannot relieve plaintiff from such volun- 
tary contract, even though same is more favorable to the insurer than to 
it. Guntrum v. Prudential Ins. Co., 173 App. Div. 513, 159 N. Y. Supp. 
1006; Liston v. N. Y. Casualty Co., 28 Misc. Rep. 240, 58 N. Y. Supp. 1090. 


[10, 11] Did defendants, by retention of the proofs of loss and sub- 
sequent examination of the plaintiff's president, so recognize the validity- 
of the policies that they are thereby estopped from claiming benefit of the 
forfeitures? This claim is made in their behalf on the authority of Titus 
v. Glens Falls, 81 N. Y. 410-418, Trippe v. P. S. Society, 140 N. Y. 23, 35 
N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529, Glazer v. Home Ins. Co., 
190 N. Y. 6, 82 N. E. 727, and other similar cases. These decisions seem 
to involve a different principle from that here applicable. In Titus v. Glens 
Falls the policy antedated the laws requiring standard forms, and did not 
contain a clause to the effect that examination of the assured should not 
operate in his favor to waive forfeiture. Trippe v. P. S. Society goes no 
further than to hold that retention of proofs of loss serves to waive defect 
in time of service, while Glazer.v. Home Ins. Co. applies the same rule to 
proofs of loss defective in form. 

Here the policies contain a clause, inserted pursuant to the provisions 
of chapter 488, Laws of 1886, that the “company shall not be held to have 
waived any condition of this policy or any forfeiture thereof by any re- 
quirement, act, or proceeding on its part relating to the appraisal or to any 
examination herein provided for.” The provision is authorized by law, is 
plain in intent, and disposes of the matter so far as examination of plain- 
tiff’s president is concerned. As to the proofs of loss, they were prepared 
and served by plaintiff of its own volition. It is not claimed they were 
late in time or insufficient in form. By their retention plaintiff has been 
in no way misled. Its rights under the policies in actions 2 and 3 were 
gone before the proofs were served, and its position was made no different 
because defendants ignored them and failed to inform it of what it already 
knew, or should have known, that two policies were void. Kiernan v. 
Dutchess County Mut. Ins. Co., 150 N. Y. 190, 44 N. E. 698; Gibson v. 
LL. & L. & G. Ins. Co., 10 App. Div. 225, 41 N. Y. Supp 675; Perry v. 
Caledonia Ins. Co., 103 App. Div. 113. 93 N. Y. Supp. 50 


Likewise the waiver relied upon here differs in principle from that dis- 
cussed by Mr. Justice Rodenbeck in Clover Crest Stock Farm, Inc., v. 
F. R. M. F. Ins. Co., 104 Misc. Rep. 240, 171 N. Y. Supp. 674. In that case 
the duly authorized agent of the defendant was shown to have accepted 
from the insured premium asseSsments upon the policy; he at the time 
having full knowledge of the facts, after the fire, advanced to establish 
forfeiture. In reiteration the policies in actions 2 and 3 having been ren- 
dered void according to their terms, and their forfeiture not having been 
waived, plaintiff must lose their benefit. 

Other policies still later obtained by plaintiff have not been discussed 
for the reason that same were not pleaded, and in any event, were not 
intended as concurrent insurance, but only to be held in substitution for 
those here involved. 

[12-14] Each of defendants’ policies were by its terms to become 
void “if mechanics be employed in building, altering, or repairing the 
within described premises for more than 15 days at any one time.” It 
is conceded that mechanics were employed about the premises from March, 
1915, until September the same year, during which time they reshingled the 
dwelling, altered the tobacco barn into a very comfortable and capacious 
horse and hay barn, and in addition built an entirely new and separate 
structure called a tool shed. This new building was not forbidden by the 
policies, and only by inference can it be determined that work upon the 
insured buildings proceeded for more than 15 days at any one time. The 
shingling of the house took 4 or 5 days and was continuous. The work 
upon the other buildings, new and old, was intermittent, according to con- 
veyance, part of the time on one and part of the time on another. No dis- 
cussion is needed of the question that a highly penal clause such as this 
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cannot be enforced upon mere inference, but demands proof of its viola- 
tion to render it operative. The burden is always upon the insurer to 
establish breach of the conditions (O’Farrell v. Met. Life Ins. Co., 22 
App. Div. 495; 48 N. Y. Supp. 199), and the allegation that this clause 
was violated stands not proven. 

[15, 16] The interest of defendant Watkins State Bank is created by 
riders attached to the several policies under date of June 23, 1915, some 
months prior to the insurance obtained from the Fidelity Co-operative Fire 
Ins. Company and the Pacific Fire Ins. Company. These riders are not 
in form the standard mortgage clause, but consist only of a recital that 
a former mortgage had been paid, and that “the loss, if any, on the build- 
ings insured under the policy, shall be first payable to the Watkins State 
Bank, Watkins, N. Y., as their mortgage interest shall appear.” Lines 57 
to 59, inclusive, of the policies sued upon, point out the contract with 
the mortgagee, and in substance provide that, except as varied by written 
indorsement, or rider attached to the policies, the forfeiture clauses we 
have been examining apply alike to the insured and the mortgagee. 

No such exception to the conditions thereinbefore imposed upon the 
owner. having been made in favor of this. mortgagee, the latter’s rights 
are no greater than are those of the former. That the contract with the 
mortgagee is separate and independent from that with the owner is un- 
doubted. Heilbrunn v. Ger. A. Ins. Co., 140 App. Div. 557, 125 N. Y. 
Supp. 374, affirmed 202 N. Y. 610, 95 N. E. 823; Hastings v. Westchester, 
73, N. Y. 141-147. But both contracts are open to the defense of forfeit- 
ure, although the mortgagee is not bound by the assured’s failure to file 
proofs of loss. McDowell v. St. Paul F. & M. Ins. Co., 207 N. Y. 482-484, 
101 N. E. 457. 

Another thing to which, in this connection, attention should be callgd, 
is that the actions are based entirely on the assured’s contracts, and judg- 
ment is demanded for him alone. How actions in which such plaintiff 
cannot succeed can be retained and disposed of upon a nonpleaded contract, 
in favor of a defendant who has defaulted in asserting his separate and 
distinct right, has not been explained to the court’s satisfaction. 

In accordance with the foregoing, judgment is directed for plaintiff, . 
with costs, in action No. 1, and for the defendants, with costs in each of 
the actions 2 and 3. 

Findings may be submitted. 


COURT OF CIVIL APPEALS OF TEXAS. 


ALLEMANIA FIRE INS. CO. 
v. 


13 ANGIER. (No. 6094.)* 
2. INSURANCE—WAREHOUSEMEN AS AGENTS— REMOVAL 

OF INSURED PROPERTY. 

Warehousemen were the agents of the owners of insured goods for 
the purpose of storing the property, and the removal by them of the prop- 
erty was in law the act of the insured owners, in so far as the insurer 
is concerned. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


*Decision rendered, May 21, 1919. 214 S. W. Rep. 450. 
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3. INSURANCE—FIRE INSURANCE— BREACH OF CONDITION 

—PROXIMATE CAUSE—STATUTE. 

Removal to other and safer storage quarters by warehousemen with 
whom insured commuity property of husband and wife was stored held 
not to have proximately caused or contributed to cause the fire which 
destroyed the goods in the new quarters within Vernon’s Sayles’ Ann. 
Civ. St, 1914, art. 4874a, providing that no breach by insured of any of 
the warranties, etc., of any fire policy, shall avoid it unless such breach 
contributed to bring about the destruction of the property. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


4. INSURANCE—FIRE INSURANCE—REMOVAL AS BREACH OF 

“CONDITION”—STATUTE. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, providing no 
breach by insured of a warranty or condition of a fire policy shall void it 
unless contributing to bring about destruction of the property, the owners 
of household goods, in storage, and insured against fire while on the par- 
ticular premises, and not elsewhere, could recover for their destruction 
in premises, to which the warehousemen removed the goods; such re- 
moval by insured through their agents being a breach of “condition,” 
and not having caused the loss. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Condition.) 


5. INSURANCE—REMEDIAL STATUTE—CONSTRUCTION. 

Vernon’s Sayles’ Ann. Civ. 1914, art. 4874a, providing no breach by 
insured of a warranty or condition ‘of a fire policy shall void it unless 
contributing to bring about destruction of the property, being a remedial 
statute, should be liberally construed to effect its purpose. 


(For other cases, see Insurance, Dec. Dig. § 311%.) 


Error from District Court, McLennan County; Geo. N. Denton, 
Judge. 
Suit by A. P. Angier against the Allemania Fire Insurance Company. 
To review judgment for plaintiff, defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 

L. Eason, of Waco, for defendant in error. 
SPER" BM OB: +2 “@ ~ e"~@G@we--e - g2Qr 

Jenxins, J. This is a suit upon an insurance policy issued to Mrs. 
A. P. Angier, upon certain household and kitchen furniture. Mrs. Angier 
is the wife of A. P. Angier, and the property insured was the com- 
munity property of herself and husband. The policy was issued March 
2, 1916, and provides, among other things, that it insures the property 
while it is located at 226-228 South Eighth street, Waco, Tex., and not 
elsewhere. This was the location of McCreary’s warehouse, in which the 
goods were stored. 

In August, 1916. McCreary moved his warehouse to another block, 
and on a different street in Waco, Tex., which place, together with the 
property mentioned in the policy herein sued on, was destroyed by fire on 
the 28th day of January, 1917. The building previously occupied by Mc- 
Creary on Eighth street had not been burned. The court, after hearing 
the testimony, instructed the jury to return a verdict for the plaintiff, 
which was done, and judgment was entered in accordance therewith. 

[1] We do not think there is any merit in the contention of plaintiff 
in error that the suit was improperly brought in the name of A. P. 
Angier; the property being community property of himself and wife, he 
was the proper party plaintiff. 
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The action of the court in instructing a verdict for plaintiff was evi- 
dently based upon article 4874a, Vernon’s Sayles’ Am. Civ. St. 1914, which 
provides : 

“That no breach or violation by the insured of any of the warrants, 
conditions or provisions of any fire insurance policy, contract of insur- 
ance, or application therefor, upon personal property, shall render void 
the policy or contract, or constitute a defense to a suit for loss thereon,’ 
unless such breach or violation contributed to bring about the destruc- 
tion of the property.” 


It is the contention of plaintiff in error: (a) That the removal of 
the property did not constitute a breach or violation of any of the war- 
ranties, conditions, or provisions of the policy; (b) that the removal was 
not by the insured; and (c) if so, that such removal contributed to bring 
about the destruction of the property. ; 

[2] McCreary & Co. were the agents of the insured for the purpose 
of storing the property, and the removal by them of the property was in 
law, in so far as the insurance company is concerned, the act of the 
insured. 

[3] By the expression in the statute. “unless such breach or viola- 
tion contributed to bring about _the destruction of the property,” we think 
is meant being a proximate cause of such destruction; that is to say, 
that such removal caused or contributed to cause the fire. This it did 
not do. The house to which the goods were removed was a less hazardous 
risk than the one on Eighth street. The fact that the goods were in the 
house, which was destroyed by fire, was a condition by reason of which 
they were burned, but not a cause of their destruction. 

[4, 51 This brings us to the consideration of the question: Was 
the removal of the goods by the insured from the warehouse on Eighth 
street to the house in which they were burned “a breach or violation of 
any of the warranties, conditions or provisions of the policy”? In 
the case of British Assurance Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 39 
L. R. A. 545. 66 Am. St. Rep. 901, the facts were that the policy was issued 
on the household goods and wearing apparel of Judge Miller, who lived at 
Wichita, Tex., and recited that the same were insured while in his resi- 
dence, describing the location of the same, and not elsewhere. Judge 
Miller with his family was at Henrietta, having with them a portion of the 
goods insured, which were destroyed in the boarding house where they 
were staying. The Supreme Court in that case held that the insurance 
company was not liable. This upon the ground that the goods destroyed 
were not within the terms of the contract. for the reason that the con- 
tract provided for their insurance while they remained in the place de- 
scribed in the policy and not elsewhere. 

We quote from 2 Cooley’s Briefs, . as follows: 

“On the question whether a statement in the policy that the personal 
property insured is situated in a certain place or contained in a certain 
building is a warranty that it shall remain in such location the courts are 
in direct conflict. The weight of authority. however. is the statements as 
to location are matters of description only, and not continuing warranties. 
* * * At best. such a statement is only a warranty in presenti. United 
States Fire & Marine Ins. Co. v. Kimberly. 34 Md. 224, 6 Am. Rep. 325. 
Or, giving it the verv broadest possible construction, it could be regarded 
as no more than an implied warrantv that the insured would not volun- 
tarily move the property. Western & Atlantic Pine Lines v. Home Ins. 


Co., 145 Pa. 346, 22 Atl. 665 27 Am. St. Rep. 703.” 


Mr. Justice Brown in the Miller Case. sunra, distinguishes the class 
of cases referred to in the foregoing excerpt from Cooley’s Briefs. He 
says: 

“But in the cases referred to (being of the same character as those 
referred to in the above excerpt) the terms of the nolicv were less definite 
than is the one now before the court. In the policy under consideration. 
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the property is insured ‘while located and contained as herein described, 
and not elsewhere,’ * * * showing that the property was not insured 
while out of the house.” 


In other words, the reference to the place where the goods were 
stored was not intended as a description of the same, but as a limitation 
upon the insurance thereof. And so it is under the policy here under 
consideration. By the express terms of the contract, the policy is limited 
to the place mentioned therein, and is not effective if the goods at the 
time of their destruction were elsewhere. The policy, as stated by Mr. 
Justice Brown in the Miller Case, was not forfeited by the removal of the 
goods; but, while they remained away from the place described in the 
policy, they were not covered by the contract. 

But for the statute hereinabove referred to, it is plain, under the au- 
thority of the Miller Case, supra, that no recovery could be had in the 
instant case. Does this statute apply to the facts of this case? We 
hold that it does. We think the statute intended to make insurance com- 
panies liable on every policy on personal property not procured by fraud, 
unless the insured, by some act done, permitted, or omitted contrary to the 
proyisions of the policy, “contributing to bring about the destruction of 
the property.” This is indicated by the preamble to the act enacting 
article 4874a, supra. Said preamble reads as follows: ; 

“An act to prevent fire insurance companies from avoiding liability 
for loss and damage to personal property under technical and immate- 
rial provisions of the policy or contract of insurance where the act 
breaching such provision has not contributed to bring about the loss, and 
declaring an emergency.’ Acts 33d Leg. Regular Session, p. 194. 


The emergency clause of this act is as follows: 

“Whereas, under the existing laws, insurance policies and contracts 
may be defeated upon purely technical provisions and defenses that in no 
way affect the merits of the claim against the insurance company. and 
such defenses have been upheld to the extent of making it almost im- 
possible for an insurance policy upon personal property to be collected 
by suit, creates an emergency,” etc. 


The clause of the policy which limits the insurance to a particular 
place has the same effect as it would have if it should be construed as 
containing promissory warranty. In either event, it would defeat recovery 
but for the statute, if the insured should have removed the goods to 
another place at the time of their destruction. However, if this clause 
is not a continuing warranty, it is a “condition.” The policy would have 
been the same in substance and in legal effect, if, instead of reading, “the 
goods are insured while at a certain place and not elsewhere,” it had 
read, “upon condition that they remain at such place, and be not removed 
elsewhere.” Also it is in substance a “provision”; that is to say, the 
policy, insured the goods mentioned, provided they remained in the place 
described in the policy, and be not removed elsewhere. 

If this clause of the policy be either a “warranty,” a “condition,” 
or a “provision” of the policy, the statute declares its breach or violation 
by the insured shall constitute no defense to a suit thereon unless such 
breach or violation contributed to bringing about the destruction of the 
property. The contract insured the property for one year, and all limi- 
tations therein in the nature of warranties, conditions, or provisions are 
rendered immaterial by the statute. unless a breach or violation of the 
same by the insured contributed to the loss. The language of the statute 
is very broad. and we think it is intended to provide for every emergency 
that would otherwise be a defense to the policy, which does not go to the 
merits of the case. This is further made evident by the preamble and 
the emergency clause above set out. The statute is remedial in its nature, 
and should be liberally construed to effect its purpose; and that purpose 
evidently is to render nugatory every clause of the policy which might 
otherwise serve as a technical defense. 
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The pleadings and the evidence raise the issue as to whether plaintiff 
was entitled to recover upon an oral contract. The evidence upon this 
point was not sufficient to justify the court to give a peremptory instruc- 
tion for the plaintiff. If the judgment is to be based upon this issue, it 
should have been submitted to the jury. Likewise, we are inclined to the 
opinion that the evidence with reference to waiver by the insurance com- 
pany was an issue that should have been submitted to the jury, if the 
judgment of the court was to be based on such issue. 

But for the statute hereinabove referred to, we would hold that this 
case should be reversed and remanded. Construing the statute as we do, 
we hold that the trial court did not err in peremptorily instructing the 
jury for the plaintiff. For the reason stated the judgment of the trial 
court is affirmed. 


Affirmed. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEconp CrRcvIrT. 


SNARE & TRIEST CO. 


v. 
ST. PAUL FIRE & MARINE INS. CO. (No. 179.)* 


1. INSURANCE—APPLICATION FOR MARINE INSURANCE— 
“DOCKED.” 
The. word “docked,” as used in application for marine insurance, 
held not to be ambiguous, but to mean dry-docked. 
(For other cases, see Insuranpe, Dec. Dig. § 272.) 


2. INSURANCE—MARINE INSURANCE—ACTION ON POLICY. 
A statement in an application for a marine policy on a vessel, “war- 
ranted docked and overhauled,” ‘not*carried into the policy, is a repre- 
sentation only, and in an action at law on the policy may be shown to 
have been substantially performed. 
(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INSURANCE—REPRESENTATION IN APPLICATION—MA- 
TERIALITY. 


Where the underwriter requests information in the application 
which, when given. amounts to a representation, such answer to a specific 
question is conclusively presumed to be material to the risk. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


4. INSURANCE—MARINE INSURANCE—PROMISSORY REPRE- 

SENTATION. 

A representation in an application for insurance on a vessel during a 
voyage, that she will be dry-docked and overhauled before the voyage, 
is promissory, and a substantial compliance with it is sufficient to sus- 
tain the contract. 

(For other cases, see Insurance, Dec. Dig. § 312.) 


5. INSURANCE—MARINE INSURANCE—SUBSTANTIAL COM- 

PLIANCE WITH PROMISSORY REPRESENTATION. 

A representation in the application for a marine policy that the vessel 
would be dry-docked and overhauled before the voyage may be shown to 
have been substantially complied with by proof which warrants a 
finding that, while not dry-docked, she was made entirely seaworthy. and 
was in as good condition as she would have been made if dry-docked. 


(For other cases, see Insurance, Dec. Dig. § 312.) 


In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Snare & Triest Company against the St. Paul Fire & 
Marine Insurance Company. Judgment for defendant, and plaintiff 
brings error. Reversed. F 


*Decision rendered, April 16, 1919. 258 Fed. Rep. 425, 
Vol. LIV—37. 
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In October, 1913, the Snare Company (plaintiff here and below) 
owned a certain scow lying at the time in the harbor of~Havana, Cuba, 
where she had been for some time. Plaintiff employed Johnson & Hig- 
gins to procure marine insurance on this scow, which they intended to 
bring back to the United States. These brokers made written applica- 
tion on behalf of plaintiff to the general agent of defendant insurance 
company for $4,000 on hull, etc., of scow, to cover “at and from Havana 
to Charleston direct or otherwise (in) tow (of) the Barnett,” a tug. 

This application the insurer declined until it had been amended or 
changed by the insertion of the following words: “Warranted dkd and 
overhauled 1913.” As changed or amended, insurance was granted, and 
one copy of the application was kept by the insurer and the other deliv- 
ered to Messrs. Johnson & Higgins. The date of written application 
was October 9, 1913. On October 16th the insured issued its “certificate 
of insurance,” under the “office policy” of defendant’s general agent, 
which certificate, for the purpose of this case, may be taken as the policy 
of insurance. Neither in words nor substance was the phrase “War- 
ranted dkd and overhauled 1913” inserted or expressed in said policy. 

On October 30th the Barnett took this scow in tow and started from 
Havana to Charleston. Forty-eight hours after leaving a storm arose, 
said to have been of great severity, which “finally washed to pieces” 
the scow, which thus became a total loss. This action was brought to 
recover upon the policy. 

There was evidence tending to show that the scow had -been thor- 
oughly caulked, overhauled, and painted, hatches secured with tarpaulins 
and put in “seaworthy and * * * first-class condition” before starting 
upon the voyage on which she was lost. But she had not been dry- 
docked in the year 1913, and before leaving Havana. Evidence was also 
introduced or offered to show that the overhauling and repairing of the 
scow put her in as good condition as she would have been had a dry 
dock been used. 

The trial court took evidence tending to show that the word “dkd” 
was not only an abbreviation for “docked” but meant “dry-docked,” and 
refused to submit any question to the jury, except the authority of John- 
son & Higgins to apply for or accept insurance after making such repre- 
sentation or warranty as is embodied in the phrase “Warranted dkd and 
overhauled 1913.” The jury found in favor of the authority of Johnson 
& Higgins by rendering a general verdict in favor of defendant on the 
single question submitted to them. Plaintiff took this writ. 


Hector M. Hitchings and J. Elmer Melick, both of New York City, 
for plaintiff in error. 

Oscar R. Houston and Harrington, Bingham & Englar, all of New 
York City, for defendant in error. 


Before Ward, Rogers, and Hough, Circuit Judges. 


Hoven, C. J. (after stating the facts as above). [1] While under 
the jury’s verdict we must hold that the word “docked” meant “dry- 
docked,” we are of opinion that under the other circumstances shown 
no evidence was necessary to reach this conclusion. The acceptance of 
the application closed the contract for insurance; when and as approved 
by the insurer or his agent it was in substance a “binder” (Muller v. 
Globe etc., Co., 246 F. 759, 159 C. C. A. 61), although no formal paper 
called a binder was in this case issued—a practice frequently followed. 
The word “docked.” when used in such an instrument, is not ambiguous. 
but clear and precise, and needs no parol evidence to explain it. Hearn 
v. New England, etc., Co., 3 Cliff. 318, Fed. Cas. No. 6301. ‘The word 
meant “dry-docked.” 

[2] But the insurance contract was not permitted to remain in the 
inchoate form of approved application or binder. A policy was issued 
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and in force before the beginning of the voyage upon which the scow 
was lost, and into that policy the phrase out of which this controversy 
arose was not carried; it never became a part of the policy of marine 
insurance upon which this action is brought. As was held in Dow v. 
Whetten, 8 Wend. 160: 

“The * * * application for insurance is admissible in evidence to 
show the intention of the parties. In a court of law it is proper evi- 
dence only to show a misrepresentation; in equity it may be used to 
correct the policy.” 


This being an action at law, the words in question must be treated as 
a representation only. A warranty being a part of the policy, must be 
strictly and literally performed. Hazard v. New England, etc., Co., 8 
Pet. 580, 8 L. Ed: 1043. But “a representation to the underwriters need 
only be substantially performed.” Pawson v. Watson, 2 Cowper, 785. 
See, also, Gow on Marine Insurance (3d Ed.) p. 266, and Hughes v. 
Union, etc., Co. 8 Wheat. 307, 5 L. Ed. 620. 

[3] In considering the effect of a representation upon a policy of 
insurance, the first inquiry is as to its materiality, and the point has 
been “much considered whether the materiality of a misrepresentation 
or a concealment is a question of law which the court determines or a 
question of fact to be submitted to the jury.” Parson on Marine Insur- 
ance (Ed. of 1868) vol. 1, p. 463. But where the underwriter requests 
the information, which when given amounts to a representation, such 
answer to a specific question is conclusively presumed to be material to 
the risk. Kerr v. Union, etc., Co., 130 Fed. 415, 64 C. C. A. 617. 

[4] The evidence in this case is at least sufficiently full to warrant a 
jury in finding that the meaning and intent of this representation was 
that the scow to be insured would be “dry-docked and overhauled” 
before she started upon her voyage from Havana to Charleston in tow 
of the Barnett. Such a representation is promissory and we adopt the 
ruling of Wallace, J., in Lunt v. Boston, etc., Co. (C. C.) 6 Fed. 562, 
that a substantial compliance with a promissory representation is sufficient 
to sustain a contract for marine insurance. 

[5] This brings us to the question whether an overhaul without dry- 

docking, which did as matter of fact make the scow entirely seaworthy, 
and which was as thorough an overhauling or reconditioning as could 
have been given to the vessel is put in dry dock, is or can be a substantial 
compliance with the admitted representation here in controversy. 
‘ The exact -question has not apparently been considered in any re- 
ported case: but, having regard to what was indicated as a substantial 
compliance in the Lunt and Pawson decisions. supra, we feel justified in 
holding that there may be and there is in this record, evidence tending 
to show that the scow was, at and before voyage commenced. substantially 
in the condition of seaworthiness indicated or defined by the phrase “to 
be drv-docked and overhauled.” 

We express no opinion on this matter of fact. Most modern suits 
on policies of marine insurance are in admiralty, and the court deter- 
mines the facts as well as the law: but whether a compliance is sub- 
stantial or not js~a question of fact, and therefore at common law for 
the jury. subject always to such limitations as to materiality and rele- 
vancy of testimony as are by law imposed. 

Because (the trial court refused to submit this question to the jury, 
we think error was committed. It may be noted that the point actually 
sent to the jurv. viz. the authority of the brokers, seems to us entirely 
immaterial in this case. If the brokers exceeded their authority or de- 
parted therefrom. they may be liable as unfaithful agents: but. in respect 
of procuring this insurance, whatever they did within the usual wide 
authoritv of such brokers was done bv Snare Company. 

Further this defendant is only liable. in an action on a policy, on 
the particular kind of policy issued and in suit. That the broker got 
a document not wanted does not per se vary or increase the liability of 
the insurer. 

Judgment reversed, with costs, and new trial ordered, 
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ACCIDENT AND HEALTH. 
SUPREME COURT OF OHIO. 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION 
v. 


ROEHM. (No. 16123.)* 


INSURANCE—ACCIDENT INSURANCE—TIME FOR NOTICE— 
QUESTION FOR JURY—CASE DISAPPROVED. 


A provision in a policy of indemnity insurance, to the effect that 
written notice should be given the company within 30 days from the 
date of sustaining the injury, is of the essence of the contract, and like 
other contracts should be construed so as to give effect to the intention 
and express language of the parties. This rule of law is subject to the 
qualification that if at the time of the accident, and within the period 
stipulated for the giving of notice, no reasonable ground existed war- 
ranting a belief that the injury was anything but trivial in its character, 
not justifying a claim for damages, and it subsequently develops that 
as a result of such accident serious consequences have ensued, and that 
immediately upon being advised of this fact the insured gives written 
notice to the insurer, the question whether the notice was given within 
time is not a matter of law, but is a question for the determination of 
a jury. The last clause of the fourth proposition of the syllabus in the 
case of Travelers’ Insurance Co. v. Myers & Co., 62 Ohio St. 529, 57 
N. E. 458, 49 L. R. A. 760, is disapproved. 


(For other cases, see Insurance, Dec. Dig. §§ 539[1], 668[14].)- 


Error to Court of Appeals, Montgomery County. 

Action by John Roehm against the Employers’ Liability Assurance 
Corporation. Demurrer to petition sustained by the court of common 
pleas, and from a judgment of reversal in the Court of Appeals defendant 
brings error. Judgment of Court of Appeals affirmed, and cause re- 
manded to court of common pleas, with instructions to overrule the 
demurrer. 


McMahon & McMahon, of Dayton, for plaintiff in error. 
Breene, Dwyer & Finn, of Dayton, for defendant in error. 


Nicuots, C. J. The defendant in error, John Roehm, while engaged 
in a game of basket-ball, on — day of June, 1914, in the city of 
Dayton, Ohio, was accidentally struck a hard blow in the left eye. Al- 
though immediately seeking medical treatment, neither he nor his phy- 
sician apprehended any serious injury from the blow. For about ten 
months thereafter he attended to his ordinary business, wholly without 
appreciation that his sight was other than normal. Consulting another 
physician in April, 1915, he learned for the first time that as a direct 
result of such accidental blow he had lost the greater part of the vision 
of the injured eye. He thereupon submitted to treatment, in endeavor to 
save his sight; all, however, without relief, the final outcome of- the 
affair being the entire loss of the sight of both eyes. Immediately after 


*Decision rendered, April 2, 1919. 124 N. E. Rep. 223. Syllabus by the 
Court. 
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becoming aware of the fact that serious injury had been occasioned by 
the blow, due notice was given the insurance company. 

At the time the defendant in error met with the accident he was the 
holder of a policy in the Employers’ Liability Assurance Corporation, 
Limited, which insured him “against bodily injuries during the term of 
the policy.” This jolicy contained the following provision on the subject 
of notice: 


_ “No claim shall be valid on account of any injuries, fatal or other- 
wise unless written fotice is given to the company within thirty days 
from the date of sustaining any injuries, fatal or otherwise (unless such 


notice may be shown not to have been reasonably possible), for which 
claim is to be made.” 


In August, 1917, within a month of the time that full knowledge was 
available as to the ultimate extent of the injury, action was entered in 
the common pleas court of Montgomery County to recover on the policy. 

The insurance company demurred to the petition, its: position being 
that since the petition showed that notice was not given of the happening 
of the accident within the time stipulated by the policy, namely 30 days, 
the plaintiff was without remedy. 

From the time the blow on the eye was received until the serving 
of the notice, a period of quite 10 months elapsed, so unless circum- 
stances are disclosed constituting a legal excuse for failure to serve 
notice sooner, and within the period of 30 days, the demurrer to the 
petition was properly sustained by the court of common pleas of Mont- 
gomery County. 

The only excuse recognized by the company for failure to serve 
notice is that the service of such notice was not reasonably possible. It 
is elaimed by the company that this excusing clause has no relation to 
the injury itself, or its nature and extent, but relates wholly to some 
condition that the insured might have found himself in at the time— 
for instance, continued delirium, or some state of mind that would have 
rendered him practically unaccountable in law for his conduct. It re- 
fuses to recognize that any uncertainty as to the extent of the injury, or 
even the belief on the part of the insured that the injury was so insig- 
nificant that he did not want to dignify it by presenting a claim therefor, 
constitutes any excuse under this clause for failure to give notice. 

The position of the defendant in error is that his conduct was en- 
tirely consistent with the attitude of a reasonable and prudent man; that, 
so long as he was unaware that any consequence of a serious nature was 
to be apprehended, he had decided to refrain from presenting a claim, 
and therefore notice was unnecessary; and that it was only when the 
truth had forced itself on his attention that the very serious effect soon 
thereafter realized to the fullest was likely to follow that:he felt he had 
a valid claim under the policy, and that then he immediately gave the 
required notice. 

The question for determination is: Do the facts alleged, in the 
petition justify the holding that as a matter of law the plaintiff is to be 
denied recovery, or are they such as to require the submission of the 
cause to a jury for its solution? 

We are of opinion that the failure of the plaintiff to notify the com- 
pany of the fact that he had suffered a blow over the eye, within the 
30-day period, will not necessarily operate to defeat a recovery. His 
conduct between the day that the blow was inflicted and the day that the 
terrible possibility fell on him like a thunderbolt was highly commend- 
able, if not exceptional. It showed a high regard for the rights of the 
insurance company, for. all too often, very slight injuries are made the 
basis of a claim for indemnity. It would seem a poor reward for virtue, 
if conduct of this character were to be made the groundwork for a suc- 
cessful defence against recovery for a grievous loss. It would penalize a 
decent regard for the rights of others and put a premium on that sort 
of conduct that carries insurance for profit rather than protection. 
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It would seem quite clear that the entire lack of knowledge, or even 
apprehension, on Roehm’s part, that any serious result was to follow 
from the accidental blow creates a condition fairly within the terms of the 
policy excusing notice. At no time within the period of 10 months would 
it have been possible for him to give notice of a state of facts entirely 
unknown to and unsuspected by himself. 

It is recognized in every jurisdiction that provisions as to notice 
must be reasonably construed; indeed, the authorities generally hold that 
such provisions should be liberally construed in favor. of the insured. 
Much the greater weight of authority outside of Ohio supports the doc- 
trine that notice given immediately after the extent of the injury is 
brought to the knowledge of the insured is a compliance with the require- 
ment that notice must be given within a time reasonably possible after 
the happening of the accident. 

In the case of Maryland Casualty Co. v. Ohle, 120 Md. 371, 87 Atl. 
763, the court held in effect that under a clause in an accident insurance 
policy, which required notice of injury to be given as soon as might be 
reasonably possible, a notice given by a physician of loss of sight, due 
to infection during an operation, five months after the injury was re- 
osres but as soon as he learned that his sight was destroyed, was suf- 

cient. 

Practically the same doctrine was announced by the Supreme Court 
of Pennsylvania in the case of People’s Mutual Accident Co. v. Smith, 
126 Pa. 317, 17 Atl. 605, 12 Am. St. Rep. 870. Similar views were evi- 
dently held by the Supreme Court: of Nebraska, as announced in the 
case of Midland Glass & Paint Co. v. Ocean Accident & Guarantee Corp., 
102 Neb. 349, 167 N. W. 211, L. R. A. 1918D, 442. 

In the case at bar there is no charge of fraud or claim of bad faith, 
nor can there be any pretense that the delay in giving notice was preju- 
dicial to the insurer. Neither can it be urged that there are not circum- 
stances tending to justify the delay. 

In these vital respects this case is to be distinguished from the cases 
of Travelers’ Ins. Co. v. Myers & Co., 62 Ohio St. 529, 57 N. E. 458, 49 
L. R. A. 760, upon which authority the plaintiff in error chiefly relies. 

Notwithstanding this difference in fact, we are of opinion that the 
conclusion we have reached in the case at bar will necessitate the over- 
ruling of the fourth proposition advanced in the syllabus of-the Myers 
Case, supra. Our disagreement is not, of course with the first paragraph 
of the proposition in question, for we are now holding that the question 
of compliance’ with terms of the notice may depend upon the circum- 
stances of the case. We are, however, out of harmony with the view 
that, in a case of the character under investigation, with its attendant 
circumstances, where the facts are not disputed, what is a sufficient com- 
pliance with the policy requirements as to notice is a question of law. 
On the contrary, we feel that the insured has a right to have a jury pass 
on the question and determine whether the circumstances of this par- 
ticular case did not justify and excuse his conduct in failing to give the 
notice called for by the policy until he actually became aware that his 
eyesight was seriously affected. 

We find authority supporting our conclusion herein in the second 
proposition of the syllabus of the case of Hickman v. Ohio State Life 
Ins. Co., 92 Ohio St. 87. 110 N. E. 542. That case, like the one at bar, 
was one involving the right to recover on an accident insurance policy. 
The policy provided that in the event the insured exposed himself to 
obvious risk of injury, or obvious danger, the company’s liability should 
be but one-fifth of the face of the policy. The litigation was centered 
around the question whether the insured had so exposed himself. The 
Court of Appeals of Cuyahoga County held that since the facts in the 
matter were substantially undisputed it became the duty of the court to 
determine the issue as a matter of law. and denied the legal right of a 
jury to pass on the question of fact. This court reversed the Court of 
Appeals, holding, in the second proposition of the syllabus: 
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“When, in such an action, an issue of fact is made by the pleadings 
as to whether the injury to the injured resulted while he was exposing 
himself to a risk or danger which was obvious to him at the time, and 
there is no substantial conflict in the testimony of the witnesses on the 
trial, but the unconflicting testimony discloses a variety of circumstances 
from which different minds might reasonably arrive at different con- 
clusions as to that issue, it is the duty of the court to submit the deter- 
mination of it to the jury.” 


So, in the instant case, the question as to whether it was reasonably 
possible for Roehm to notify the company as to the injuries sustained, 
at a period of time earlier than that employed by him, and within the 
30 days mentioned in the policy, is one about which different minds might 
reasonably arrive at different conclusions. 

The judgment of the Court of Appeals is therefore affirmed, and 
the cause is remanded to the court of common pleas of Montgomery 
County, with instructions to overrule the demurrer of the insurance com- 
pany, and for further proceedings according to law. 

Judgment affirmed and cause remanded. 

Jones, Matthias, Johnson Donahue, Wanamaker, and Robinson, JJ., 
concur. 


SUPREME COURT OF OHIO. 


AMERICAN CASUALTY CO. 
v. 
ROEHM. (No. 16133.)* 





INSURANCE—ACCIDENT INSURANCE—NOTICE OF INJURY. 


The failure of an accident insurance policy requiring notice of in- 
jury to insurer within 10 days to specifically include an exception where 
such notice “may be shown not to have been reasonably possible” was of 
little or no importance; such an exception being implied. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Error to Court of Appeals, Montgomery County. 

Action by John Roehm against the American Casualty Company. 
Demurrer to petition sustained by the court of cammon pleas, and from 
a judgment of reversal by the Court of Appeals, defendant brings error. 
Judgment of Court of Appeals affirmed, and cause remanded to the court 
of common pleas, with instructions to overrule the demurrer. 


W. S. Rhotehamel, of Dayton, for plaintiff in error. 
Breene, Dwyer & Finn, of Dayton for defendant in error. 


Nicuots, C.J. The facts in the case at bar are substantially the 
same as fully stated in the case of Employers’ Liability Assurance Cor- 
poration, Ltd., v. John Roehm, 99 Ohio St. 343, 124 N. E. 223, The only 
essential difference is to be found in the language of the policies as to 
notice. 


* Decision rendered, April 2, 1919. 124 N. E. Rep. 225. Syllabus by 
Editorial Staff. 
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In the one case the notice stipulated was to be given within 30 days, 
and in the other within 10 days. 


In Employers’ Liability Assurance Corporation Case, supra, the 
notice clause contained a provision to the effect that notice must be given 
“unless such notice may be shown not to have been reasonably possible.” 

Such exception is not written in the notice clause in the case at bar. 

The failure to specifically include the exception mentioned is of little 
or no importance, for manifestly such exception must be read into any 
provision of this character. The law does not require, in circumstances 
of this kind, that a party do the impossible thing; or, to put it in another 
way, in the case at bar the insured must be held to have the same right 
to justify and explain his failure to give the notice within 10 days as 
we have held that he had in the case where the excusing clause was 
actually written in the policy. 

The judgment in this case must be affirmed, for the reason that John 
Roehm did not have, within 10 days from the time of the accident, any 
knowledge whatever that he had suffered an injury of the character he 
afterwards discovered, nor any injury at all for that matter, upon which 
a claim for damages could be based. Situated as he was during the 
passage of the period stipulated for notice, unaware that any harm had 
befallen him, the giving of notice then must have appeared to John 
Roehm, as it would have appeared to any other reasonable and prudent 
man under like circumstances, as a foolish and futile thing. At any 
rate, he is entitled to the judgment of a jury as to the reasonableness of 
his conduct under the circumstances. 

The judgment of the Court of Appeals is therefore affirmed, and the 
cause is remanded to the court of common pleas of Montgomery County, 
with instructions to overrule the demurrer of the insurance company 
and for further proceedings according to law. 


Judgment affirmed, and cause remanded. 


Jones, Mathias, Johnson, Donahue, Wanamaker, and Robinson, JJ., 
concur. 


COURT OF CIVIL APPEALS OF TEXAS. 


DALLAS. 


WESTERN INDEMNITY CO. 
v. 


MacKECHNIE. (No. 8119.)* 


2. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DISA- 
BILITY—DEATH—DISEASE 
In action on accident policy, whether the injuries were effected, 
directly and independently of all other causes, through accidental means, 
or whether disease or use of alcoholic liquors caused or contributed 
thereto, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
*Decision rendered, May 24, 1919. 214 S. W. Rep. 456. 
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3. INSURANCE— RELEASE— MENTAL COMPETENCY — JURY 
QUESTION. 


Whether insured, at time of executing release to insurance company, 
was competent to fully comprehend the nature of the release was for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DISABIL- 
ITY AND DEATH—SUFFICIENCY OF EVIDENCE. 


Evidence held sufficient to warrant finding that insured’s injuries 
resulted through accidental means, and that such injuries, independently 
of other causes, totally disabled insured, and caused permanent paralysis, 
and finally his death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


7. INSURANCE—ACCIDENT INSURANCE—PROXIMATE CAUSE. 

Under accident policy insuring against bodily injuries inflicted, 
“directly and independently of all other causes,” through accidental 
means, if disease with which insured was suffering caused apoplexy 
resulting in insured’s death, or if injury received by insured in a fall 
concurred with such disease in causing such apoplexy, the insurance 
company was not liable, but was liable if the injury from the fall was 
the sole cause of the apoplexy. 5 


(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from District Court, Dallas County; E. B. Muse, Judge. 

Suit by Mrs. Ellen MacKechnie and another against Western In- 
demnity Company. Judgment for named plaintiff and defendant appeals. 
Reversed and remanded. 


Carden, Starling, Carden, Hemphill & Wallace, of Dallas, for ap- 
pellant. 

R. R. Hazlewood, of Amarillo, and Cockrell, Gray, McBride & 
O’Donnell, of Dallas, for appellee. 


Tatsot, J. This is the second time this case has been before this 
court. The opinion on the former appeal is reported in 185 S. W. 615. 
The suit was originally instituted by the appellee, Mrs. Ellen MacKech- 
nie, as guardian of the person and estate of Edward MacKechnie, against 
the appellant, Western Indemnity Company, a corporation organized 
under the laws of the state of Texas, and the Western Casualty & Guar- 
anty Insurance Company, a corporation created under the laws of the 
state of Oklahcma, on an accident insurance policy. Since the former 
appeal, and prior to the trial resulting in the judgment, from which the 
present appeal is prosecuted, Edward MacKechnie died, and by an 
amended petition the said Mrs. Ellen MacKechnie and Stewart Mac- 
Kechnie, as plaintiffs, continued the prosecution of the suit in their own 
behalf. The petition alleges, in substance, that the said Mrs. Ellen 
MacKechnie is the surviving wife of Edward MacKechnie; that Stewart 
MacKechnie is their son, and that they are the only surviving heirs of 
the said Edward MacKechnie; that the appellant, Western Indemnity 
Company, has taken over all the business, properties, and insurance poli- 
cies of its codefenant herein, and has assumed all its liabilities, including 
the terms and liabilities.of the contract herein sued on. The petition 
further alleges that the Western Casualty & Guaranty Company exe- 
cuted and delivered to Edward MacKechnie on February 20, 1911, its 
written policy of insurance, whereby it insured the said Edward Mac- 
Kechnie in the initial principal sum of $5,000, and for a weekly indemnity 
of $25 for the term of 12 months from the date of said policy, against 
bodily injuries inflicted, directly and independently of all other causes, 
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through accidental means, which policy, by renewals, was continued in 
force for the period of three years from its date; that said policy of 
insurance. by its terms, insured the said Edward MacKechnie against 
bodily injuries effected, directly and independently of all other causes, 
through accidental means, and provided that if such injuries should, inde- 
pendently and exclusively of all other causes, immediately, continuously, 
and wholly disable and prevent the assured from performing any and 
every kind of duty pertaining to his occupation, and during the period of 
such continuous disability, and within 200 weeks from date of the acci- 
dent, should result in the loss of the life of the said Edward MacKechnie, 
the said insurance company would pay the sum of $5,000, denominated in 
the policy as the “initial principal sum,” and in addition the weekly in- 
demnity as provided for in said policy to the date of the death of the 
said Edward MacKechnie, plus any accumulations which might have 
accrued under the terms of the policy at the time such injuries were 
sustained; that said policy of insurance also stipulated that if such in- 
juries to the said Edward MacKechnie should not result in his death, 
but should immediately, continuously, and wholly disable and prevent 
him from performing any and every kind of duty pertaining to his occu- 
pation, and during the period of such disability, and within 90 days from 
the date of the accident, should directly, independently, and exclusively 
of all other causes result in permanent paralysis. and if within 30 days 
after the expiration of one year from the date of such paralysis he 
should be declared by competent and duly constituted medical authority to 
be permanently paralyzed, and to be thereafter unable to engage in any 
work or occupation for wages or profit, the Western Casualty & Guar- 
anty Insurance Company would pay him the principal sum of said policy, 
to wit, $5,000, and in addition thereto the weekly indemnity stipulated to 
be paid for one year. It is further alleged that on September 25, 1913, 
the said Edward MacKechnie, while attempting to board a street car in 
the city of Dallas, did suffer a fall to the ground or pavement, or upon 
or against said car. and did thereby sustain and suffer bodily injuries 
which were effected directly and independently of all other causes through 
accidental means; that said injuries did, independently and exclusively of 
all other causes, immediately, continuously, and wholly disable and pre- 
vent the said Edward MacKechnie from performing any and every kind 
of work or duty pertaining to his occupation, and did, during the period 
of such continuous disability, and within 200 weeks from the date of said 
accident, result in the death of said Edward MacKechnie; that, even 
though plaintiffs should be mistaken in stating that said injuries resulted 
in said Edward MacKechnie’s death, they, nevertheless state that said 
injuries did, independently and exclusively of all other causes, immedi- 
ately, continuously, and wholly disable and prevent said Edward Mac- 
Kechnie from performing any and every kind of duty pertaining to his 
occupation, and not only did such disability continue from the date of 
said accident up to the death of said Edward MacKechnie, but said 
injuries did further, during the period of such disability and on, to wit, 
October 25 1913, and within 90 days from the date of said accident, 
result directly, independently. and exclusively of all other causes, in per- 
manent paralysis of the said Edward MacKechnie, and within 30 days 
after the expiration of one year from the said date of October 25, 1913, 
the said Edward MacKechnie was declared by a competent and duly con- 
stituted medical authoritv to be permanently paralyzed, and permanently 
insane, and to be thereafter unable to engage in any kind of. occupation 
or work for wages or profit: that immediately following said accident. 
and resulting directly. independently and exclusively therefrom, the said 
Edward MacKechnie became, and continued to be, unto. his death, insane; 
that on, to wit. February 3. 1914, the said MacKechnie was adjudged to 
be insane by the board of lunacy. and by the probate court of Potter 
County. Tex., and the plaintiff Ellen MacKechnie was by the county court 
of said county appointed guardian of the person and estate of the said 
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Edward MacKechnie, and continued such up to his death. Plaintiffs also 
alleged that said policy or insurance contained the further stipulation 
and provision, as follows, to wit, “Policy to be payable in case of my 
death to Ellen MacKechnie, whose relation to me is that of wife;” that 
plaintiffs assume the true meaning of said policy in its entire terms to be 
that, if said injuries to said Edward MacKechnie should result in his 
death within 200 weeks from the date of said accident, the “initial prin- 
cipal sum” thereof, together with the percentage “accumulations” there- 
under, should be payable to said Ellen MacKechnie, but that if said in- 
juries should not result in death within that time, but should cause the 
disability and paralysis of said Edward MacKechnie, and result in his 
being declared by medical authorities to be paralyzed and disabled. as 
contemplated by the terms of said policy, then such “initial principal 
sum” should be paid to the said Edward MacKechnie, and now, he being 
dead, to his heirs suing herein; and that the further meaning of said 
policy is that the weekly indemnity thereunder should be at all events 
paid to said Edward MacKechnie, and now, he being dead, to his heirs 
suing herein; that, if such be not the true meaning of said policy, then 
same is by its terms payable entirely to the said Ellen MacKechnie. In 
any event, both plaintiffs ask and pray that the judgment to be rendered 
herein shall be rendered altogether in favor of the said Ellen MacKech- 
nie. Plaintiffs assert that by reason of the provisions of the policy the 
defendant was liable for the initial or principal sum of $5,000, also for 
the weekly indemnity and accumulations, together with interest, statutory 
penalties, and the attorney’s fees. The defendant answered by general de- 
nial and by special denial. They denied that either the alleged paralysis 
or the alleged insanity or the alleged death of the said Edward Mac- 
Kechnie resulted directly, independently, and exclusively of all other 
causes from an accident within the provisions of the policy sued on; that, 
if said Edward MacKechnie suffered from paralysis or insanity, such 
paralysis or insanity was caused or contributed to by disease or natural 
causes; that said MacKechnie, prior to and at the time of, his alleged 
accident, suffered from the diseases of arteriosclerosis and Bright’s dis- 
ease, and that on account of each and both of said diseases a blood ves- 
sel in the brain of MacKechnie on August 25, 1913, long after his alleged 
accident, became ruptured. which rupture resulted in apoplexy, which 
apoplexy resulted in the alleged paralysis and insanity. The defendant 
further alleged that the said MacKechnie, for many years prior to said 
alleged accident and subsequent thereto, was an habitual and constant 
user of intoxicating liquor, and that such use of such liquor. either alone 
or together with said diseases, or with one or the other, caused and con- 
tributed to cause said rupture of said blood vessel in said brain, resulting 
as aforesaid; that such paralysis, insanity, or death, if any, was caused, | 
or contributed to, by such arteriosclerosis or Bright’s disease, or such 
habitual use of intoxicating liquor either acting separately or together, 
producing the alleged paralysis. insanity, or death. They further an- 
swered that on or about the 25th day of September, 1913, MacKechnie 
made claim under his policy for the alleged injuries and for loss of time 
resulting therefrom, and that they thereupon paid him $142.15, and 
accepted from him a full, complete, and final release and discharge from 
any and all liabilities resulting from said policy and said injuries and 
accident. 
The plaintiff filed a supplemental petition denying these allegations 
in the defendant’s answer, and charging that at the time of the execution 
of the purported release, and the settlement therein mentioned. the said 
* Edward MacKechnie was of unsound mind and unable to understand the 
purport or extent of said release, and the same was not binding upon 
him, and offered to return to the defendants the sums of money, if any, 
with legal interest. paid by them upon said purported settlement. 
The case was submitted to a jury upon special issues, and judgment 
upon their finding rendered in favor of the plaintiff Ellen MacKechnie 
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in the sum of $13,781.92, which included principal, interest, and attorney’s 
fees, together with all costs. It was further adjudged that the plaintiff 
Stewart MacKechnie take nothing by the suit. Motion for a new trial 
having been overruled, the defendant, Western Indemnity Company, per- 
fected an appeal. , 

The recorg shows, as is alleged in appellee’s petition, the issuance of 
the accident insurance policy sued on, and that said policy was in force 
on the 25th day of September, 1913; that Edward MacKechnie on that 
day, while attempting to catch a moving street car with the view of board- 
ing it, fell and accidentally broke one of his arms and bruised his fore- 
head; that on the 15th day of October, 1913, 20 days after this accident, 
the said MacKechnie, in consideration of the sum of $142.15 paid to him 
by appellants, released them, in writing, from all claims under the policy 
issued to him “on account of and in full compromise settlement for in- 
juries accidentally sustained on or about September 25, 1913.” 


The court submitted to the jury the following issue: 

“Was Edward MacKechnie at the time he executed the release, on 
October 15, 1913, possessed of sufficient mental capacity to know, under- 
stand, and appreciate the gature and effect and result of his act? Let 
your answer be the one word, ‘Yes’ or ‘No.’” 


The appellant requested this instruction: 

“You afe instructed that the burden of proof is upon the plaintiffs 
to establish hy a preponderance of the evidence that Edward MacKechnie 
was mentally incapacitated at the very time he executed the release in 
evidence to know that he had done so, and, the plaintiffs having wholly 
failed to offer any testimony whatever tending to establish this fact, it 
therefore follows, as a matter of law, that said release cannot be set 
aside, and you are instructed to return a verdict for the defendants, as 
follows: ‘We, the jury, find for the defendants.’ ” 


The requested instruction was refused, and the court’s action in re- 
fusing it, and in submitting the issue quoted, forms the basis of appel- 
lant’s first, second, and third assignments of error, which are presented 
together in the brief. The propositions here contended for by appellant 
are, in substance, (1) that there was no evidence that Edward Mac- 
Kechnie did not have sufficient mental capacity to understand the nature 
and effect of the release at the time he signed it, and, since it was not 
alleged that the release was executed by fraud, accident, or mistake, the 
peremptory instruction should have been given; (2) that the issue sub- 
mitted imposed upon the appellant a greater burden than required by law, 
in that it required the jury to find, in order to resolve the issue favorable 
to appellant, that MacKechnie not only had sufficient mental capacity to 
understand the nature of the release, but sufficient legal knowledge to 
construe the legal effect thereof; (3) that the issue was too burdensome, 
in that it required the jury to find before they would be authorized to 
answer the question “Yes,” that MacKechnie not only had _ sufficient 
mental capacity to know, but to understand and appreciate, the nature and 
effect of his act, and further, the result of his act, whereas, if Mac- 
Kechnie had sufficient mental capacity either to know or to understand 
or to appreciate the nature and effect of his act, the question should 
have been answered “Yes.” 

The court did not err in refusing to give appellant’s said special 
charge. The charge instructed the jury, in effect, that the plaintiffs had 
wholly failed to introduce any testimony whatever tending to show that 
Edward MacKechnie was mentally incapacitated, at the time he executed 
the release in evidence. to understand the nature and effect thereof.” 
With this view of the testimony we do not agree. The testimony bearing 
upon the issue is too lengthy to be quoted in this opinion. It has been 
carefully read and considered, and, in our opinion, it was of such char- 
acter as to require the submission of the question to the jury for decision. 
This being true, it would have been positive error to have given the 
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requested charge. The court was therefore right in refusing it, and in 
submitting the issue to the jury. But the record fails to disclose that 
appellant, either before or at the time of the submission of the issue, or 
in its motion for a new trial, contended that the evidence was insufficient 
to warrant its submission. 

[1] Was the form and manner of submitting the issue materially or 
prejudicially erroneous? That is, did the language used in framing the 
issue impose upon the appellant, as appellant contends it did, a greater 
burden than required by law, in that it required the jury to find that 
MacKechnie not only had sufficient mental capacity to know, to under- 
stand and appreciate the nature, effect, and result of his act in exe- 
cuting the release, but possessed sufficient legal knowledge to construe 
the legal effect of the release? In our opinion a negative answer should 
be given the question. It may be admitted that more words were used 
than necessarily to properly submit the issue, but we are unable to see 
how appellant was injured by the phraseology. As here used, there is 
practically no difference in the meaning of the words “know,” “under- 
stand,” and “appreciate,” nor is there any material difference in the 
meaning of the words “efféct” and “result,” in the connection used. Ac- 
cording to standard lexicographers, to “know” means to perceive or 
apprehend; to understand. To “understand” means to apprehend the 
meaning of; to comprehend; to know. To “appreciate” means to be 
sensible of; to perceive the nature or effect of “Effect” is that 
which follows from an antecedent called the cause, the _ result 
or consequence of an act, or that which is produced by an ante- 
cedent cause. The principle of law involved in the issue is 
that if Edward MacKechnie had sufficient mental capacity to fully com- 
prehend, to fully understand, the nature and effect of the release exe- 
cuted by him, the release is valid; but, if he did not have capacity equal 
to a full and clear understanding of the nature and consequences thereof, 
the release is invalfd and not binding upon him. The phraseology of 
the issue in question imposed no greater burden upon appellant with 
respect to the question of Edward MacKechnie’s mental capacity to under- 
stand the nature and effect of his act in executing the release than 
required by law, nor did it require the jury to find that Edward Mac- 
Kechnie had any more legal knowledge to understand and appreciate the 
nature and effect or result of his act in signing the release than the law 
presumes that every man of sound judgment has. 

Assignments of error from 4 to 9, inclusive, are grouped. They 
complain of the court’s refusal to give certain special charges requested 
by appellant directing the jury to return a verdict in its favor because 
(1) the evidence shows that if Edward MacKechnie sustained any injury 
to his head he sustained it ata time, place and under circumstances not 
alleged in appellee’s petition; and (2) because the evidence failed to~show 
that the death of the said Edward MacKechnie or the permanent pa- 
ralysis or physical incapacity alleged to have been suffered by him 
resulted from the alleged accident directly, independently, and exclu- 
sively, of all other causes. Complaint is also made in this group of 
assignments that the finding of the jury that the bodily injuries sustained 
by Edward MacKechnie on or about September 25, 1913, were effected, 
directly and independently of all other causes. through accidental means, 
is contrary to and unsupported by the evidence. The petition alleged 
that Edward MacKechnie, while attempting. at or near the corner of 
Commerce and Murphy streets, to board the car of a street railway, 
suffered a fall to the ground or pavement, upon or against the street car, 
and thereby sustained the injuries which were alleged to have been 
effected, directly and independently of all other causes, through acci- 
dental means. The testimony offered by appellees was sufficient to author- 
ize a finding that it was at this time and place the injury to Mr. Mac- 
Kechnie’s head, which appellees claim resulted in a paralytic stroke, 
permanent paralysis, and finally in his death, was received. The appel- 
lant introduced a witness, Robert Clark, whose testimony tended to show 
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that Mr. MacKechnie fell on the sidewalk in front of the witness’ saloon, 
which was located at the corner of Commerce and Murphy streets, 20 or 
30 minutes before the fall suffered by him while attempting. to catch 
and board the street car, as alleged by appellee. This witness said that 
he heard of the accident which Mr. MacKechnie sustained on the street 
after his fall on the sidewalk in front of the saloon, and that he thought 
that after the first fall, and before the second one in the street, there was 
a little blood on Mr. MacKechnie’s forehead right over the eye on the 
right side; that the extent of the injury seemed to be “a little bit of a 
scratch and a little bit of blood.” The injury to MacKechnie’s head at 
this, time is not described as a bruise or contusion, nor is its description 
of such a character as to indicate that the head had come in contact 
with the sidewalk as the result of a fall of his body. There is no positive 
testimony that Mr. MacKechnie actually fell to the sidewalk at the time 
referred to by the witness, or if he did, that his head struck the pave- 
ment. That either of these things occurred is only an inference of the 
witness drawn from his observation of what he called a “giving down” 
of Mr. MacKechnie on his right side as he passed out of the saloon door. 
On the other hand, there is positive testimony of his falling and striking 
the side of his face and head against the hard pavement on the street. 
The witness Wesley Starke testified that he was riding down Commerce 
street west, on his bicycle, about 20 feet behind a street car going west, 
and just as the street car passed Murphy street a gentleman who was 
standing about 20 feet from the corner’ started out to get on the car, as 
it seemed, and raised his hand, but that just before he touched the car 
he fell; that he (the witness) at this time was about 15 feet from the 
man, was on his bicycle, and stopped a couple of yards from him. This 
witness further said that the conductor on the street car and others 
picked up the man that had fallen; that the side of the man’s face was 
covered with mud, and that it seemed to him that there was some-blood, 
but that he was not positive whether he saw any blood on his face or not; 
that the first time he noticed the man was when he stepped from the 
curb to the street, raised his hand, and started toward the street car; 
that after running two or three yards the man fell, but what caused him 
to fall he did not undertake to state. He further testified that he did 
not notice anything unusual or different about this man’s running from 
that of other men; that he was a very large man; that he was not close 
enough to smell his breath, and there was nothing to indicate that he 
was drunk. That this man was Edward MacKechnie is not disputed, 
and there is ample testimony to the effect that when he was picked up in 
the street he was practically unconscious and had a contusion or bruised 
place over one of his eyes; that up to the very day of the accident in 
question he had the appearance of being in robust health, unusually bright 
mentally, well educated, with fine control of the English language, both 
in speech and writing; that he was in his office on the afternoon of the 
accident, and about one hour before it occurred; that it was a rainy after- 
noon; that one of his employers told him there was nothing he could 
do, and that he could go home if he so desired; that about one hour after 
he left the office this same employer received a message from the 
emergency hospital to the effect that Mr. MacKeclinie was there and 
had been hurt; that he at once went to the hospital and found Mac- 
Kechnie in a dazed condition; that, at the time Mr. MacKechnie left the 
office there was apparently no change in him from what he had always 
been, physically and mentally; that he seemed in perfect health when. he 
walked out of the office, about an hour before the accident. 

The real issues in the case were whether Edward MacKechnie at 
the time he executed the release on October 15, 1913, was possessed of 
sufficient mental capacity to understand the nature and effect of such 
release, and whether the bodily injuries sustained by Edward MacKech- 
nie as alleged by appellees, were effected, directly and independently 
of all other causes through accidental means, and immediately, continu- 
ously, and wholly disabled and prevented him from performing any and 
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every kind of duty pertaining to his occupation, and resulted in perma- 
nent paralysis and his death, or whether the disease of arteriorsclerosis or 
Bright’s disease or the use of alcoholic liquors caused, or contributed to 
cause, or concurred in causing, the bodily injury of the said MacKechnie 
which terminated in his death or permanent paralysis. These issues were 
submitted to the jury and determined favorably to appellees. 

(2, 3] The evidence was sufficient to authorize their submission, but, 
to have given either of the special charges the refusal of which is made 
the basis of assignments 4, 5, and 6, under consideration, would have 
been error. They related to issues of fact and not of law, and it was 
the imperative duty of the trial court to submit them to the jury for 
determination. The evidence was also sufficient to authorize the sub- 
mission of special issues Nos. 1 and 6, requested by appellees, and to 
which the seventh and eighth assigninents of error we are considering 
relate. These were vital issues in the case and their submission de- 
manded. There is testimony to the effect that, after the accident alleged 
by appellees, Mr. MacKechnie was neither mentally nor physically 
the man he was prior thereto. Witnesses testifying in regard to his con- 
dition before and about the time he executed the release of October 15, 
1913, state, in effect, that in their opinion he was not capable of making 
a settlement of, any matter of importance; “that, so far as indicated by 
his speech, his’mind wasn’t working as it should work,” that he would 
start a sentence, but did not seem to be able to carry on any connected 
conversation; that he would start a sentence, and could not finish it, 
and frequently could not form the word he desired to speak; that he did 
not want to undertake to go down steps—was afraid he would fall. One 
witness, who knew him well and had been associated with him in busi- 
ness, testified that he called to see him at his boarding house on October 
25, 1913, but that he did not think Mr. MacKechnie recognized him. 
This witness further said that he never saw Mr. MacKechnie after the 
accident when the thought he was mentally or physically capable of 
transacting any business. There is much more testimony of a similar 
character in the record. On the 25th day of October, 1913, Mr. Mac- 
Kechgie had a stroke of paralysis, and from that time to his death, 
according to the testimony of many witnesses, he was a physical and 
mental wreck. In December, 1913, Mr. MacKechnie was carried to Ama- 
rillo, Tex., and there came under the observation of Dr. J. R. Wrather. 
Dr. Wrather testified that he was one of a lunacy commission appointed 
by the county judge of Potter County for the purpose of making a thor- 
ough examination of Mr. MacKechnie’s mental condition, and in that 
lunacy trial ascertained his. mental condition, and found him unbal- 
anced mentally; that. in his opinion, Mr. MacKechnie, at the time he 
examined him, was permanently non compos mentis, and owing to his 
age and general debility, would grow worse rather than improve. Dr. 
Wrather further said: 


“My opinion from an examination of him is that he had a lick or a 
fall or a blow on the head that produced this trouble in him. He is 
suffering with paralysis, and it is my opinion, from examination of, him, 
that it will finally result in total paralysis, and will probably permanently 
disable him, because his trouble is progressing, owing to his enfeebled 
condition and advanced age. I think it will continue to grow worse. 
The cause of his paralysis I believe is from some injury of the head, as 
I have already stated.” 


Dr. Wrather further said that he did not know, but that it was not 
improbable, that Mr. MacKechnie had some arteriosclerosis at his age, 
but that, so far as he was able to tell, he had no arteriosclerosis; that a 
slight abrasion on the forehead or eyebrow, without the skull being 
fractured, might produce concussion, and rupture a meningeal artery, 
cause a blood clot on the brain, thereby causing insanity and paralysis. 
There is also testimony of physicians to the effect that Mr. MacKechnie 
was not afflicted with Bright’s disease, and had no more arteriosclerosis 
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than an ordinary man of his age would have. But it is impracticable 
to quote or state all the evidence bearing on the issues here undergoing 
investigation. 

[4] It is sufficient to warrant the finding that the bodily injuries 
alleged by the appellees to have been sustained by Edward MacKechnie 
on September 25, 1913, were effected, directly and independently. of all 
other causes, through accidental means; that said injuries, independently 
and exclusively of all other causes, immediately, continuously, and 
wholly disabled and prevented the said MacKechnie from performing any 
and every kind of duty pertaining to his occupation; that it resulted in 
the permanent paralysis of the said MacKechnie, and finally in his death 
on June 18, 1916. 

{5] After submitting to the jury the question whether or not the 
bodily injuries sustained by Edward MacKechnie on September 25, 1913, 
were effected, directly and independently of all other causes, through acci- 
dental means. which received an affirmative answer, the court submitted 
to the jury the following issues: 

“Did such bodily injuries, independently and exclusively of all other 
causes, immediately, continuously, and wholly disable and prevent Edward 
MacKechnie from performing any and every kind of duty pertaining to 
his occupation, and result in his death? Let your answer be the one 
word, ‘Yes’ or ‘No,’ according as you shall find.” 


The appellant duly objected to the submission of the question on 
the ground, among others, that it was: “a combination of two issues 
which the jury might answer definitely, and which the jury ought to 
be permitted to pass upon separately.” The two issues claimed to 
to be submitted in the question were pointed out, but the objec- 
tions were overruled and exceptions reserved. The question was 
answered “Yes,” and appellant, by an appropriate assignment of 
error, asserts that the form of submitting the issues was prejudicial 
error. The proposition advanced is that the “issue was multifarious, and 
called for a finding of the jury upon two separate and distinct issues, 
which should have been submitted separately and distinctly.” We can 
see no escape from the conclusion that this contention is correct. ‘Appel- 
lees sued to recover weekly indemnity of $25 for the term of 12 months 
from the date of the policy declared on, in addition to the initial prin- 
cipal sum of $5,000 claimed on account of the death of Edward Mac- 
Kechnie. Judgment, based ‘upon the findings of the jury, was rendered 
in favor of appellee, Ellen MacKechnie, for both amounts so sought 
to be recovered. Thev were separate and distinct issues depending for 
solution not necessarily upon the same facts or testimony. The first 
question submitted is. Did the bodily injuries sustained by Edward Mac- 
Kechnie independently and exclusively of all other causes, immediately, 
continuously. and wholly ‘disable and prevent him from performing any 
and everv kind of duty pertaining to his occupation? Upon an affirma- 
tive finding upon this issue depended anpellee’s right to récover the 
weekly indemnity. The second question is, Did such injuries result in 
his Geath? And upon an affirmative finding upon this issue denended 
appellee’s right to recover the initial principal sum of the policv. Under 
the evidence adduced both of these questions were questions of fact, both 
or either of which might have been answered in the affirmative, or both 
or either of which might have been answered in the negative. As sub- 
mitted, the jury was required to answer both in the affirmative or both 
in the negative. The privilege of answering one in the negative and 
the other in the affirmative, or vice versa, was not allowed the iury. 
They were instructed to answer by the “one word, ‘Yes’ or ‘No.’” It 
has been expressly held in this state that a special issue of fact sub- 
mitted to a jury for their determination. to which the jury are instructed 
to answer “Yes” or “No,” should submit for their consideration a single 
question, and should not combine two. separate and distinct questions 
of fact, one of which might be answered in the negative and the other 
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in the affirmative, or vice versa, by the jury. Railway Co. v. Turner, 
199 S. W. 868; Tel. & Tel. Co. v. Andrews, 169 S. W. 218. 
[6] The court also submitted to the jury the following question: 


_ “Have the plaintiffs shown by a preponderance of the evidence that 
neither the use of alcholic liquors nor the disease of arteriosclerosis or 
Bright’s disease caused, or contributed to cause, or concurred in causing, 
the bodily injury, if any, to MacKechnie, which resulted in his death, 
if you find it did so result? Let your answer be the one word, ‘Yes’ 
or ‘No,’ accordingly as you shall find.” 


This issue was answered in the affirmative, and appellant, by appro- 
priate assignment of error, complains of it because it submitted and 
called for a finding of the jury upon several separate and distinct issues 
of fact, which should have been submitted separately. Appellant not 
only objected to the submission of this question on the ground stated, 
but sought to have the several issues of fact embodied therein submitted 
separately, which was denied. Whether the bodily injuries charged to 
have been sustained by Edward MacKechnie from the fall alleged, inde- 
pendently and exclusively of all other causes, resulted in his death, or 
whether the use of intoxicating liquors or the disease of arteriosclerosis 
or Bright’s disease caused, or contributed to cause or concurred in 
causing said bodily injuries and MacKechnie’s death, were issues of fact 
sharply drawn by the evidence. In submitting the case to the jury on 
special issues appellant was entitled, at least upon request, to have these 
several questions of fact submitted separately. By the issue complained 
of, and the instruction given in connection therewith, the jury was re- 
quired to answer all of the questions “Yes” or all of them “No”; or if 
the form of the issue would have authorized an affirmative finding by 
the jury as to some of the questions embodied in it, and a negative 
answer to some of them, yet, when told by the instruction accompany- 
ing it that their answer must be “Yes” or “No,” they were led to believe, 
and must have understood, that they were not authorized to find either 
the use of intoxicating liquor caused, or contributed to cause, the bodily 
injuries that resulted in MacKechnie’s death, or that the disease of 
arteriosclerosis or Bright’s disease caused, or contributed to cause, such 
injuries, but that they must either give an affirmative or negative answer 
to all of those questions of fact. To secure its right to have the ques- 
tions submitted separately, appellant prepared and requested appropriate 
special issues to that end. By these issues, which were refused, the 
jury was called upon to determine and answer separately whether the 
disease of arteriosclerosis caused, or contributed to cause, the stroke of 
apoplexy suffered by Edward MacKechnie on the 25th day of October 
1913, the paralysis that followed, and his subsequent death in June, 1916, 
or whether Bright’s disease caused. or contributed to cause, such results. 
The submission of the issue complained of, and the refusal of the re- 
quested special issues to which we have referred, constituted, in our 
opinion, material and prejudicial error. 

[7] Again, the appellant requested the court to instruct the jury 
as follows: 

“You are instructed that if you find and believe that the diseases of 
MacKechnie, if any. in evidence caused the stroke of apoplexy on October 
25, 1913, or if you believe that the injury, if any, received by him 
(MacKechnie) on September 25, 1913, and such diseases, if any, con- 
curred and co-operated in causing the apoplexy and paralysis and death, 
then you will answer question No. 2 requested by the plaintiffs ‘No.’” 


This charge was refused. and its refusal is assigned as error. Ques- 
tion No. 2 referred to in the special charge just quoted, is: Did the 
bodiy injuries of MacKechnie, independently and exclusively of all other 
causes, immediately, continuously. and wholly disable and prevent him 
from performing any and everv kind of duty pertaining to his occupa- 
tion and result in his death? Clearly this charge should have been given, 
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or the special issues requested by appellant, and just refrered to above, 
should have been submitted. On the former appeal of this case we were 
called upon to determine whether or rot the refusal of a special charge, 
embodying the principle of law embraced in the one now under consid- 
eration, was error, and we held that it was. We then said: If the 
diseases referred to caused the stroke of apoplexy, or if the injury re- 
ceived by the assured in the fall and said diseases concurred and co- 
operated in causing the apoplexy and paralysis, no liability existed; but 
if the injuries alone caused the apoplexy and paralysis the appellants 
are liable. 

In connection with what we have said above in relation to the 
special issues requested by appellant and refused, we desire to say that 
appellant requested the submission of quite a number of special issues 
relating to the cause of the bodily injuries claimed to have resulted in 
the apoplectic stroke, paralysis, and death of Edward MacKechnie, and 
we must not be understood as holding that all of such issues should 
have been submitted. It is, of course, only such as would have sub- 
mitted singly the issues which we have indicated appellant was entitled 
to have so submitted. 

The forty-third assignment of error is that the court erred in not 
sustaining the objections_of the defendants to the opening argument of 
Judge Hazlewood, counsel for plaintiffs. and not instructing the jury 
to disregard such argument, all as appears by bill of exception No. 34. 
The proceedings disclosed by the record, and of which complaint is 
here made, is regrettable, and doubtless proved injurious to the rights 
of appellant. We shall not undertake to state all that the record shows 
occurred. The bill of exception reciting the remarks of counsel, the 
objections made, and the court’s action cover a little over 34 typewritten 
pages of the transcript, and that recited in appellant’s brief cover 4 
pages. As disclosed, counsel for appellees in argument to the jury, 
among other things, said: 

“IT am going to uncover the act and conduct of some of these men 
and lay them bare tg you and when you retire from this courtroom I 
want you to remember these facts. because the poor old woman from the 
plains of New Mexico. who hasn’t a friend, nobody except the lawyers 
against this mighty corporation, gentlemen, who has its agents—” 


At this point counsel for appellant objected to this line of argument, 
stating that whether Mrs. MacKechnie has any money, or whether she 
is a poor woman and without friends, was immaterial; that there is no 
evidence before the jury as to whether Mrs. MacKechnie is in bad 
circumstances or in good circumstances. The court remarked, “Note that 
exception,” and counsel continued: 

“Gentlemen of the jury, did you ever run for anything in your life 
that didn’t sort of pinch or scare or frighten you a little bit? What is 
the matter with George? (meaning counsel for appellant) What is the 
matter with these lawyers? Every time we begin to talk about this case 
as it is when we begin to crowd them, you will hear them object. This 
objecting that has been going on here during the trial of this case made 
me have one of these horrible dreams.” 


Counsel then related his dream, which was, in substance.. that he 
found himself where there was neither ice nor snow, and Satan was 
sitting on his throne; that he saw a great string of men, and learned 
they were lawyers, and that, in order to keep them from disturbing 
other occupants of the place, chains had been put around their ankles: 
that he heard a great commotion, and asked what was wrong: that some 
one replied, “That is a lawyer. George Wallace from Dallas. Texas. 
who is objecting to having chains put on his ankles”; that Satan, after 
hearing the objections, said, “George lived in Dallas, and practiced law 
for forty years, and no court ever sustained one of his objections”: 
and then, with a great outburst of fire, declared, “Well, we will sus- 





A.&H.] Western Indemnity Co. v. MacKechnie. 577 


tain his objection now, and decree that instead of the chains being placed 
around his feet they shall be placed around his neck, and he shall be 
required to walk on his head for two million years.” After relating this 
dream, counsel said: “I woke up, and I was wet with perspiration, having 
gone through with such an ordeal. Gentlemen of the jury, George (re- 
ferring to appellant’s counsel) ought to have something sustained; he 
ought to be allowed—” Here counsel for appellant interposed with the 
objection that the effect of counsel’s argument now is to criticise counsel 
for the defendant for having made objections, and stated, in effect, that 
counsel! for plaintiff had no right to criticise counsel for the defendant 
in pursuing his legal right. The court here again remarked, “Note that 
exception”; and counsel for plaintiff, addressing the jury, continued: 
“T will tell you what I will do; he is a fine gentleman and I will there- 
fore stop criticism, and just say, ‘Gentlemen of the jury, you do the 
criticising. From this time on, Mr. Sheriff, keep him off of me, and 
I will say nothing more about him; let the jury determine that question. 
Let us talk about the case.” Counsel for defendant again objected, say- 
ing: “Now, your honor, I also want to object to counsel asking the 
sheriff to keep me off of him, because I have no idea of getting on him, 
and it is not in his province to criticise my efforts in objecting.” The 
court remarked “That is your right.” Whereupon counsel for the plain- 
tiff, after stating that he did not wish to be misunderstood, and that 
counsel for the defendant had the right to object, and that nobody says 
he has not got that right, but that he was not going to concede that 
counsel for defendant was right and that he was wrong every time, pro- 
ceeded thus: “TI say this, that whenever a man can talk, say all he wants 
to, and make all sorts of gestures that he wishes to make, when it begins 
to pinch, and when it begins to hurt, here is the pin that I am going to 
stick him with then it is that he begins to run.” Counsel for the de- 
fendant again objected. and the court remarked: “You make a mem- 
orandum of that, Mr. Stenographer, and note that counsel has his excep- 
tion, and the court gives him his bill. and requests counsel whenever he 
sees fit and proper, as his duty to his client, and his place at this bar, 
to make objection.” The bill of exceptions shows that the court, some 
time in the course of counsel’s argument, instructed the jury to disre- 
gard and not consider that portion of Judge Hazlewood’s remarks as fol- 
lows. “Keep Mr. Wallace off of me and I will not call his name any 
more”; also the following portion of his remarks, “This poor old 
woman, without friends and without monev.” The criticism of the de- 
fendant’s counsel for making objections to the argument of the plaintiff’s 
counsel, however, does not appear to have been withdrawn. nor the 
retort that “when it begins to hurt here is the pin that I am going to 
stick him with. then he begins to run”: nor the remarks, “Did vou ever 
run for anything in vour life that didn’t sort of pinch or scare or 
frighten you a little bit? What is the matter with George? What is 
the matter with these lawvers? Every time we begin to talk about the 
case as it is. when we begin to crowd them, vou will hear them object.” 
These remarks. so far the record discloses, were not withdrawn, nor 
counsel rebuked for making them. 

The rules for the government of the district court prescribe that 
counsel shall be required to confine the argument strictly to the evidence 
and to arguments of &pposing counsel. Mere personal criticism bv coun- 
sel upon each other shall be avoided. and, when indulged in, shall be 
Promptly corrected as a contempt of court. Rule 39 (142 S. W. xx). 
“The court will not be required to wait for ohiections to be made when 
the rules as to arguments are violated: but should they not he noticed 
and corrected by the court. opposing counsel may ask leave of the court 
to rise and present his point of objection. But the court shall protect 
counsel from anv unnecessarv interruption made on frivolous and unim- 
nortant grounds.” Rule 41 (142 S. W. xx). Thus it annears that the 
“dutv devolvés affirmatively, first upon counsel to confine the argument 
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strictly to the evidence and to the argument of opposing counsel; second, 
upon the court, on its own motion, to confine counsel to this line of 
argument. 

[8] If both counsel who is making the argument and the court shall 
fail in the discharge of their duty, then the rules given to opposing coun- 
sel the privilege, but do not make it his duty, to then present his point 
of objection. This discretion given to counsel as to whether he will 
make the objection at the time was doubtless based upon the well-known 
embarrassments, and often prejudice, which generally attend the inter- 
ruption of the argument of one counsel by another. Willis & Bro. v. 
McNeill, 57 Tex. 465. The experience of counsel in the case at bar, 
which may not be fully reflected in this opinion, is a typical illustration 
of the embarrassment and the probable prejudice to which a lawyer and 
his client may be subjected by a violation of the rules mentioned, and 
the avoidance of which is intended by an observance and enforcement 
of these rules. It has been well said that the zeal in behalf of their 
clients or desire for success should never induce counsel to permit them- 
selves to endeavor to obtain a verdict by argument based upon anything 
other than the facts in the case and the conclusions legitimately deducible 
from the law applicable to them, and that any other practice should be 
promptly repressed. 

[9] We cannot say that the remarks of counsel in the present case 
“did not improperly prejudice the jury; we cannot say that they exercised 
no influence on the jury. If they exercised any, it was an improper one” 
(Dillingham v. Scales, 78 Tex. 205, 14 S. W. 566), and so far exceeded 
the bounds of legitimate argument that they alone suffice, it occurs to us, 
for a reversal of the judgment obtained. They were not based upon any 
evidence adduced, did not legitimately belong to any proper issue in the 
case, and could only have the effect of inflaming the minds of the jurors 
against appellant, and arousing prejudice against it, to the obscuration of 
the real issues. Solely on account of language no more objectionable 
than that used in the present case judgments have been reversed. Met- 
ropolitan St. Ry. Co. v. Roberts, 142 S. W. 44; Railway Co. v. Scott, 
26 S. W. 999. 

There are numerous assignments of error that have not been dis- 
cussed. They have been, however, carefully considered, with the con- 
clusion reached that they point out no reversible error. 

For the errors indicated the judgment is reversed and the cause 
remanded. 


FARRAR vy. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. ASS’N. (No. 21385.)* 


(Supreme Court of Minnesota.) 


iL ee cai iat i AGAINST SUI- 
IDE. 

If the evidence in an action on a policy of accident insurance is 
consistent with the theory of accidental death, the presumption which the 
law raises from the ordinary motives and principles of human conduct 
requires a finding against suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


—” rendered, July 25, 1919. 173 N. W. Rep. 705. Syllabus by the 
ourt. . 
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2. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF. 


When, by the terms of such policy there can be no recovery in case 
of death unless death was caused by accidental means, the burden of 
proving that it was so caused rests on the plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—ACCIDENT INSURANCE—EVIDENCE. ; 
Evidence considered and held, within the rules above stated, to be 

of such nature that reasonable minds might properly reach different con- 

clusions as to the inferences fairly deducible therefrom, and that the 

trial court did not err in permitting a verdict of accidental death to stand. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from District Court, St. Louis County; H. A. Dancer, Judge. 

Action by Genevieve E. Farrar against the Locomotive Engineers’ 
Mutual Life & Accident Insurance Association. Verdict for plaintiff, 
and from an order denying its motion in the alternative for judgment 
ee the verdict and for a new trial, defendant appeals. Order 
affirmed. 


Warner E. Whipple and Frank E. Randall, both of Duluth, for 
appellant. 
I. K. Lewis, of Duluth, for respondent. : 


AABERG v. MINNESOTA COMMERCIAL MEN’S ASS’N 
(No. 21346.)* 


(Supreme Court of Minnesota.) 


2. IN ore — ACCIDENT INSURANCE — EVIDENCE— 
ANSW 
ees dele that this evidence was not admissible under the plead- 
ings cannot be sustained. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


3. INSURANCE—ACCIDENT INSURANCE—STATUTE. 

Chapter 156, Laws of 1913 (Gen. St. 1913, §§ 3522-3535), established a 
complete code regulating health and accident insurance, and excluded 
that class of insurance from the operation of section 3292, G. S. 1913, 
under which the proffered evidence was excluded. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 


4. INSURANCE — ACCIDENT INSURANCE — CERTIFICATE -- 
“POLICY.” 
The word “policy” as used in the statute usually refers to the written 
instrument in which the contract of insurance is embodied. The certifi- 
cate, the application and the by-laws constitute the only contract con- 


*Decision rendered, July 25, 1919. 173 N. W. Rep. 708. Syllabus by 
the Court. 
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templated by the parties in the present case and is the only existing 
contract. 


(For other cases, see Insurance, Dec. Dig. §§ 151[2], 152[1].) 


(For other definitions, see Words and Pharses, First and Second 
Series, Policy of Insurance.) 


5. INSURANCE—HEALTH AND ACCIDENT INSURANCE—CFR- 
TIFICATE—VALIDITY—STATUTE. 
This contract violates the provisions of chapter 156, Laws 1913, but is 
valid by virtue of section 9 of that act (section 3530 G. S. 1913) and must 
be given effect as provided in that section. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


7. INSURANCE—HEALTH AND ACCIDENT INSURANCE—CER- 
TIFICATE—POLICY. 
Defendant is not within section 3536, G. S. 1913, as its membership 
is not confined to traveling salesmen. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


Appeal frem District Court, Hennepin County; William E. Hale, 
Judge. 

Action by Albert Aaberg against Minnesota Commercial Men’s Asso- 
ciation. Verdict«for plaintiff, and from an order denying its motion in 
the alternative for judgment notwithstanding the verdict or for a new 
trial, defendant appeals. Order reversed. 


Rieke & Hamrun and Lancaster & Simpson, all of Minneapolis, for 
appellant. 
W. C. & W. F. Odell of Chaska, for respondent. 


ZANTOW v. OLD LINE ACC. INS. CO. (No. 20513.)* 


(Supreme Court of Nebraska.) 


INSURANCE—LIFE INSURANCE—CONSTRUCTION OF POLICY. 

Special provisions in a policy of life insurance will not be so con- 
strued as to defeat or limit the benefits of the policy, unless they are 
so clear and definite as to require such construction, and are not incon- 
sistent with other provisions of the policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Perkins County; Perry, Judge. 

Action by Anna Zantow against the Old Line Accident Insurance 
Company. From judgment for part of the amount claimed, defendant ap- 
peals, and plaintiff cross-appeals. Affirmed. 


Thos. W. Blackburn, of Omaha, for appellant. 
Hastings & Hastings, of Crete for appellee. 


"*Decision rendered, July 16, 1919. 173 N. W. Rep. 693. Syllabus by 
the Court. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Seconp District, Division 2. 


LOS ANGELES ATHLETIC CLUB 
v. 


UNITED STATES FIDELITY & GUARANTY CO. (No. 2886.)* 


1, INSURANCE—SURETY COMPANY—ITEMIZED STATEMENT 
OF CLAIM. 


In an action on fidelity insurance policy for loss by reason of dis- 
honesty of an employe, itemized statement of claim held sufficient. 


(For other cases, see Insurance, Dec. Dig. § 542[6].) 
2. INSURANCE—FIDELITY INSURANCE—NOTICE. 


In an action on fidelity insurance policy, which required the employer 
to give notice by registered letter, addressed to the president of the in- 
surance company at its office promptly after becoming aware of any act 
which might be made the basis of the claim, evidence /Aeld insufficient to 
show that the employer promptly gave notice after its executive officers 
received knowledge of the employe’s dishonesty. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


3. oe eee INSURANCE—TIME OF NOTICE OF 
LAIM. © : 


Noncompliance with the provision of fidelity insurance policy, re- 
quiring prompt notice after the employer should become aware of any act 
which might be made the basis of a claim, cannot be excused on the 
ground that it was an immaterial provision, and that therefore, under Civ. 
Code, § 2611, a violation did not avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 
4. INSURANCE—FIDELITY INSURANCE—EVIDENCE—FINDING. 


In an action on a fidélity insurance policy, held that, while the court 
had the right to arrive at an estimate of the employe’s misappropriations, 
which consisted largely of consuming the employer’s stock of liquor, by 
an approximation of the daily articles consumed, the finding of the court 
was insufficient, where it did not show what proportion of the value taken 
by the employe accrued prior to the discovery of his dishonest acts. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


5. INSURANCE—FIDELITY INSURANCE—LOSSES. 

A fidelity insurer is not.liable for any acts of fraud or dishonesty 
committed by the employe, after the employer became aware of any act 
which might be made the basis of a claim. 

(For other cases, see Insurance, Dec. Dig. § 508%, New Vol. 4, Key. 
No. Series.) 


6. INSURANCE—FIDELITY INSURANCE—EVIDENCE. 


In an action by an athletic club against a company insuring it against 
loss by reason of the dishonesty of a club manager, who, it was charged, 


*Decision rendered, June 7, 1919. 183 Pac. Rep. 174. 
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in violation of his contract of employment, consumed without payment 
large amounts of liquors belonging to the stock of the club, held that the 
club had the burden of proving that the manager did not pay for the 
liquors consumed. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from Superior Court, Los Angeles County; Charles Wellborn, 
Judge. 5 baad etl 

Action by the Los Angeles Athletic Club against the United States 
Fidelity & Guaranty Company. From a judgment for plaintiff, defendant 
_appeals. Reversed. 


Newlin & Ashburn, of Los Angeles, for appellant. 
Clyde E. Cate, H. W. Creighton, Sol. A. Rehart, all of Los Angeles, 
for respondent. 


SLoANE, J. This action was brought to recover on a bond or policy 
of fidelity insurance. The plaintiff employed one Walter L. Patterson as 
manager of its clubhouse at a salary of $300 per month, with the express 
agreement “that he was to receive no other remuneration, perquisites or 
consideration,” and “that he should pay the customary price or charge 
so fixed by plaintiff for every article of said goods, wares and merchandise 
said Patterson should receive for himself and use to his own benefit”; 
and further, “that he was not, under any circumstances, to take or receive 
for his own benefit any articles of goods, wares or merchandise kept in 
stock by plaintiff as aforesaid without paying therefor the full price fixed 
by plaintiff as the selling price thereof to the members of its said club.” 

The defendant, a fidelity insurance company, for consideration, insured 
plaintiff against any pecuniary loss that might be sustained by reason 
of the fraud or dishonesty of Said Walter L. Patterson up to and in- 
cluding the amount of $5,000. 

It stands admitted by the pleadings that Patterson was in the employ- 
ment of the plaintiff under the agreement as stated from the lst day of 
November, 1911, until the 2d day of May, 1914. 

The trial court finds: 


“That subsequent to the Ist day of July, 1912, the said Walter L. 
Patterson fraudulently and dishonestly, and contrary to and in violation 
of the terms of said agreement of employment, and without plaintiff's 
knowledge or consent, used, took, carried away, and converted to his own 
use goods, wares, and merchandise consisting of certain articles and 
commodities kept in stock by plaintiff for the use of its members, such as 
alcoholic and other beverages, cigars, candies, etc., of the reasonable value 
of $2,015.08. The said Walter L. Patterson has not paid the plaintiff for 
any of said goods, wares, and merchandise, although demand was made on 
him therefor.” 


The court further finds that plaintiff had no knowledge of the taking 
and appropriation of these commodities by Patterson until “on or about 
the Ist day of April, 1914, and that thereafter, about said date, plaintiff 
advised the defendant corporation of the alleged acts of fraud and dis- 
honesty on the part of Patterson.” 

Defendant appeals from the judgment against it for $2,015.08, and 
costs. It is urged that the judgment should be reversed for the following 
reasons: 

{1] Because plaintiff did not comply with the condition of the insur- 
ance contract, which required “that the employer shall give notice by regis- 
tered letter addressed to the president of the surety company at its Office 
in Baltimore, Maryland, promptly after becoming aware of any act which 
may be made the basis of a claim,” and also that “the employer shall, 
within ninety days after date of said notice, file with the surety company 
its itemized claim thereunder, duly sworn to.” 
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[2] That the acts of Patterson on which the claim rests did not con- 
stitute fraud or dishonesty in the course of his employment, and were not 
such acts of dishonesty as were covered by the policy of insurance. 

[3] Insufficiency of the evidence as to the amount and value of the 
goods taken by Patterson. 

[4] Insufficiency of the evidence to sustain the finding that the 
articles taken and used were not paid for. 

{1] On the second specification of the first ground of objection to 
the judgment, we are of the opinion that the requirement for an itemized - 
statement of the claim was as fully and satisfactorily made as it could 
be under the circumstances, by the affidavit of various officers and em- 
ployes of the club, which appear in the record, and which give in detail 
all the information as to the nature and amount of Patterson’s alleged 
misappropriations which the various witnesses possessed. These affidavits 
were in reasonable time, before bringing suit, furnished to representatives 
of the defendant company. 

[2] But as to the first specification, there does not appear at any time 
to have been a compliance with the express condition of the policy that 
notice should be given in writing to the president of the company; and 
it is more than doubtful if such notice as was conveyed to the local agents 
of the defendant was given with any degree of promptness after the 
officers of the plaintiff “became aware” of the acts of alleged dishonesty 
on which they base their claim. 

It is claimed by plaintiff, and the trial court so found, that plaintiff 
had no knowledge of the alleged acts of dishonesty on the part of Pat- 
terson until on or about the Ist day of April, 1914. The only finding as 
to notice to the defendant is that “thereafter, and on or about said date, 
plaintiff advised the defendant corporation of the acts of fraud and dis- 
honesty on the part of Patterson.” This is perilously close to. a vague 
and indefinite conclusion of law as to the matter of notice. Moreover, we 
are not at all satisfied that the evidence supports the finding as to the 
time of discovery of the facts, or of the alleged notice. 


In the first place, there seems to have been a conspicuous lack of dili- 
gence on the part of the officers of the club in discovering Patterson’s 
habits in the matter of personal consuniption of the supplies of the club. 
It seems to have been a matter of common notoriety among the employes 
of the club, including the bartenders who served him, that he was a 
constant and capacious patron of the bar for years. From his subsequent 
investigations the vice-president of the club estimates that the aggregate 
of the goods and wares received by Patterson—most of which seem to 
have been openly procured by him from other employes at the bar— 
amounted in value to about $6,000. Roberts, the head barkeeper, who was 
in that position throughout Patterson’s employment as manager, testified 
that the latter received at his bar, on an average per day, four long 
whisky highballs, two cocktails, three to five pints of beer, two gin 
fizzes and two glasses of Lithia water; and that he smoked about eight 
cigars per day, and received from two to six quarts of whisky per week, 
and six pints of champagne per week—together with cigarettes, light 
wines, and other commodities not enumerated. The witness further states 
that he does not include in his list any liquor which Patterson might 
have drunk between 2:30 p. m. and 4:30 p. m. while the witness was off 
duty. Another bartender, named Sakai, testified that he was bartender of 
the club after July 14, 1913, and that he served Patterson drinks on an 
average of about four pints of Budweiser a day, a cocktail before din- 
ner, another about 6:30 p. m. and about three pints of whisky a week; 
also occasional highballs and packages of candy. Shubata, another bar- 
tender, testifies to serving Patterson mostly highballs, Budweiser beer, 
and some champagne. He served him an average daily of from three to 
five highballs, about four pints of Budweiser, about three pints of whisky 
per week, a gin fizz in the morning, and sometimes wine, cocktails, and 
champagne. 





584 Insurance Law Journal, Vol. 54. —[Nov., 1919. 


All this was done openly, and from the service bar of the club. The 
witness further stated that Patterson paid very little, and that no ac- 
count was kept by them. 

One F. W. Lloyd, whose affidavit was admitted in evidence as part of 
the statement submitted to the defendant company, testifies: That he was 
the house detective of the plaintiff club. About March 1, 1914, it was 
reported to him “by numerous employes of the club that Patterson was in 
the habit of drinking quite heavily, and that he was frequently intoxicated, 
and that the said employes believed that said Patterson was not paying 
for the liquor which he drank and had sent out to his house from the 
club. That this affant reported said rumors to Mr. Frank A. Garbutt, 
vice-president of said club,” and that Garbutt stated that he did not be- 
lieve the rumors, but directed the witness to investigate. That on the 
expiration of a week, and “being convinced that said Patterson was de- 
frauding the club of many dollars’ worth of liquor each day,” the wit- 
ness again reported to Garbutt the result of his investigations. This affiant 
further avers “that it was generally known among the employes of said 
club that said Patterson was mulcting said club out of large quantities 
of valuable commodities daily, but that this knowledge on the part of said 
employes was just on hearsay and upon their observations of Patterson’s 
apparent intoxication.” According to this witness, the information con- 
tained in his affidavit was conveyed to Mr. Garbutt, the vice-president 
and a director of the club, early in March, 1914. 

The testimony of Mr. Garbutt himself is rather confusing. He 
states in one of his affidavits that in his capacity as vice-president of the 
club he did, “on or about the 25th day of January, 1914, become cog- 
nizant of said acts of fraud and dishonesty on the part of said Walter L. 
Patterson, whereby said Patterson was misappropriating goods belonging 
to said Los Angeles Athletic Club.” In another place, in answer to the 
question, “Did Patterson ever do anything which you considered as a vio- 
lation of the terms of his employment?” he answered, “On or about 
three months before Mr. Patterson was discharged it was brought to my 
attention that he was drinking at the club.” Patterson was discharged 
May 2, 1914. At another place in his affidavit he states that— 

“During the period between January 28, 1914, and May 2, 1914, Pat- 
terson misappropriated goods of the value of $209.70,” and “that the fraud 
and dishonesty of said Walter L. Patterson was not discovered or sus- 
pected by said Frank A. Garbutt, or any other officer of the Los Angeles 
Athletic Club, before or until the date last mentioned.” 


If this refers to the date of May 2d, the date when Patterson was 
discharged, it is inconsistent with all the other testimony on this point. 
It is more probable that he refers to the “period” somewhere between 
January 28th and May 2d. At another place in his affidavits Mr. Gar- 
butt states that on or about the Ist of April, 1914, facts were reported to 
him tending to show that Patterson “was systematically defrauding the 
club.” It is upon this date that the court fixes its finding, but it may be 
observed that the witness does not state in this connection that he had 
no informaion of an earlier date. We find in the record a letter, intro- 
duced by plaintiff, addressed to Mr. Garbutt, signed by one J. E. Murphy, 
of the date March 3, 1914, purporting to confirm a previous interview 
with Garbutt, which letter calls attention to a liberal supply of liquors 
at Mr. Patterson’s home, and a statement by Patterson that— 

“Mr. Garbut might be a shrewd business man, but he sure was easy 
when it came to club business, for he (Patterson) pulled it all over them 
when it came to taking an inventory in the wine room.” 


The letter also contains a statement of the writer that on leaving 
the club on one occasion he saw the storeroom man come up from the 
wineroom and give Patterson three large boxes of cigars. There are also 
further statements in the letter calculated to reflect upon Mr. Patterson’s 
integrity in his relations to the club. 
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The conclusion cannot be avoided that the officers of the club had 
information as early as the first part of March, 1914, sufficient to demand 
an investigation, and that every facility was close at hand and accessible 
for getting promptly at the facts. There seems to have been no hesitancy 
“> part of the various employes in telling what they knew, when 
a , 

In spite of this remarkable history of events, there is no pretense 
of any notice to the president of the defendant company, as required by 
the policy, and no evidence of any notice at all, so far as we have been 
able to discover, earlier than the last of May or the first of June, 1914. 
The only definite evidence on this point is contained in the testimony of 
Mr. Creighton, an attorney for the plaintiff, who states that he first be- 
came aware of the matters involving Patterson about April 1, 1914, when 
Mr. Garbutt called him into his office and told him that he had informa- 
tion tending to show that Mr. Patterson had been violating his contract. 
He says that he took the matter up with Mr. Shroder, of the Frank M. 
Kelsey Company (local agents of the defendant, we assume), some time 
during the month of May. Further on in his testimony he says: 

“The first occasion of taking these facts up with Mr. Shroder, or any- 
body, was the latter part of May or the first of June.” 


Later on in his testimony, having examined certain correspondence 
of date of May 7, 1914, he says that the claim was not presented to the 
Frank M. Kelsey Company “until after May 7, 1914.” He states further 
that Mr. Shroder told him to place the claim in form and present it to 
him, and that he might wait until he had done so before sending formal 
notice to the president of the company. If any authority on the part of 
a representative of the local agent to make such a waiver of notice could 
be assumed under any circumstances, we are met by the provision of 
the insurance bond or policy that— 

“None of its conditions shall be deemed to have been waived by or on 
behalf of said surety unless the waiver be clearly expressed in writing, 
over the signature of its president or secretary, or their duly authorized 
officer, and its seal thereto affixed.” 


We have here, then, an entire failure to give the required notice to 
the president of the company, and a delay of about 60 days from the time 
the court found the plaintiff became aware of Patterson’s alleged defalca- 
tions, and of from 90 days upwards from the time when they should 
have been, and probably were, sufficiently aware of these facts, before 
the matter was called to the attention of even the local agents of defend- 
ant. And the authority, by the way, of these agents to act for the company 
in any capacity does not appear in the record. 

[3] Respondent contends ‘that this condition of the policy, requiring 
prompt notice of the acts constituting the basis of a claim, is not material 
to the rights of defendant, and that under the Civil Code, § 2611, the 
violation of an immaterial provision of a policy does not avoid it, unless 
it is so expressly declared in the policy. The contention that this express 
condition for prompt notice is not material to the contract is not sus- 
tained by respondent’s authorities, and is contrary to the generally recog- 
nized construction of such requirements in insurance policies. Respond- 
ent’s citations to the effect that notice is not material unless it is shown 
that injury has resulted from the failure to give same, in nearly every 
instance deal with the implied requirements of notice under the general 
law of guaranty and suretyship. Here the parties expressly stipulated 
in their written contract for prompt and specific notice. To quote from 
another opinion: 


“The conditions in policies requiring notice of losses to be given, and 
proofs of. the amounts to be furnished the insurer within certain pre- 
scribed periods, must be strictly complied with to enable the insured to 
recover. And it is not perceived that the conditions under consideration 
stand upon any different footing. The contract of insurance is a volun- 
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tary one, and the insurers have the right to designate the terms upon 
which they will be responsible.” Riddlesbarger v. Insurance Co., 7 Wall. 
386, 390, L. Ed. 257, cited in California Savings Bank v. American Surety 
Co. (C. C.) 87 Fed. 118. 


“onstruing and ap’ 7 a requirement of notice similar to the one 
here, in a fidelity insurance policy, in the case of California Savings Bank 
v. American Surety Co., supra, Judge Wellborn of the United States Dis- 
trict Court, in his opinion, says: 

“In case of loss upon an insurance against fire, an insurer is ex- 
onerated if notice thereof be not given him by some person insured or 
entitled to the benefit of the insurance without unnecessary delay. Civil 
Code, § 2633. * * * Whether or not in other kinds of insurance notice 
is essential, depends upon the contracts which the parties make. The 
foregoing section, however, does emphasize in the strongest possible man- 
ner the materiality of notice in the case of fire insurance; and it is be- 
lieved that in fidelity insurance, which is of recent origin, notice of the 
fraudulent acts of the employe is of equal, if not greater, importance, 
for the reason that prompt notification may often enable the insurer to 
avoid, or secure indemnity for, losses which otherwise would be inevitable 
or irremediable. The authorities cited by defendant to the effect that the 
requirement as to notice of loss is a material provision, and must be 
strictly complied with in order to enable the employer to recover, are nu- 
merous. Ermentrout v. Insurance Co. [63 Min. 305] 65 N. W. 635 
[30 L. R. A. 346, 56 Am. St. Rep. 481]; Quinlan v. Insurance Co., 133 
N. Y. 356, 31 N. E. 31; Insurance Co. v. McGookey, 33 Ohio St. 555; 
2 Woods, Ins. §§ 436, 437; 2 May, Ins. § 461; Tayloe v. Insurance Co. 9 
How. 403 [13 L. Ed. 187].” 


The opinion cited further states: 


“The allegations of the complaint that the defendant was in May, 
1892, fully advised and informed of the breaking of the bond and the 
loss resulting therefrom do not, in my opinion, excuse plaintiff’s failure 
to give the prescribed written notice of the fraudulent acts of the em- 
ploye, and such failure is nonperformance of the contract on the part 
of the plaintiff as to defeat recovery.” 


It may be conceded that the insured is not called upon to act on mere 
suspicion in the matter of giving notice to the insurer; but in this case 
the plaintiff knew, or had every opportunity of knowing, all the facts early 
in March, or the first of April, 1914, at the latest. 

Our conclusion as to the materiality of the requirement to give notice 
of the facts upon which respondent’s claim is based, and the failure to 
make.a reasonable, or any, compliance with its terms, make it unnecessary 
to discuss to any extent the other points of appellant’s argument. It 
may be said, however, that while under the terms of the employment of 
Patterson any ordinary running of a bill at the bar or restaurant of the 
club, although remaining unpaid, might merely create a debt and not con- 
stitute a fraud, the nature and extent of this appropriation and consump- 
tion of the supplies of the plaintiff club as shown here, particularly the 
carrying away of liquors and cigars, are we believe, such as to justify 
a finding of fraud and dishonesty in his transactions. 

[4, 5] We are satisfied, too, that the court had a right to arrive at 
an estimate of the amount of Patterson’s misappropriations by the method 
of approximation from the daily average of articles consumed. The 
fact alone that it is difficult. and perhaps impossible, to reach an accurate 
accounting, should not deprive the insured of all relief. But the difficulty 
presented by the finding of the court on this point is that it does not 
show what proportion of the value taken by Patterson accrued prior to 
the discovery of his dishonest acts. It is well-settled law, and is ex- 
pressly provided by this policy of insurance, that the insurer shall not be 
liable for any acts of fraud or dishonesty committed by the employe after 
the employer shall become aware of any act which may be made the basis 
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of aclaim. The court here finds that “subsequent to the Ist day of July, 
1912,” the said Walter L. Patterson fraudulently and dishonestly, and 
contrary to the terms of his agreement, appropriated to his own use the 
goods and wares of plaintiff to the value of $2,015.08. Patterson’s dis- 
honesty was discovered not later than April 1, 1914. He continued in the 
employ of plaintiff until May 2, 1914. The evidence tends to show that 
his misappropriations continued throughout his employment. What pro- 
portion of the value found by the court accrued after April Ist cannot 
be determined from the record. The finding is insufficient in this respect: 

[6] It is also doubtful if there is any sufficient evidence of nonpay- 
ment. The bartenders testified that Patterson paid them something, but 
not much. As to whether there was ever any settlement with the officers 
of the club, there is no evidence at all. If the action was against Pat- 
terson, the burden would be upon him to show payment. But in this 
action against his sureties it is certainly incumbent on plaintiff to show 
nonpaymefit. The action is not on the indebtedness of Patterson, but upon 
a contract to indemnify plaintiff against pecuniary loss from Patterson’s 
dishonesty. The plaintiff must prove his loss, and to do this must estab- 
lish the fact that Patterson has not paid for the goods taken. 

The judgment is reversed. 

We concur: Finlayson, P.J.; Thomas, J. 


———_- a 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, TOMPKINS COUNTY. 


ITHACA TRACTION CORPORATION 
* 


TRAVELERS’ INDEMNITY CO.* 


1. INSURANCE—STEAM BOILER POLICY—PROPERTY COV- 

ERED—ECONOMIZERS—“STOP VALVE.” 

Policy insuring seven Wickes vertical tube boilers against explosion, 
defining “boiler” to include the “steam, feed and blow-off” piping to the 
stop valve nearest the boiler “in any such piping,” and “explosion” to 
cover collapse of the boiler or its flues, held not to cover the economizers 
used with four of the boilers, for heating water before it passes into the 
boilers proper; the valve nearest the boiler proper in the connection be- 
tween it and the economizer serving the purpose of shutting off the flow in 
either direction, and so being a stop valve. 


(For other cases, see Insurance, Dec. Dig. § 163[1].) 


Action by the Ithaca Traction Corporation against the Travelers’ 
Indemnity Company. On motion for new trial after verdict for plaintiff. 
New trial ordered. 


Davies, Auerbach & Cornell, of New York City (Charles E. Hotchkiss, 
of New York City, of counsel), for plaintiff. 
H. D. Bailey, of Syracuse, for defendant. 


McCanvn, J. This action was brought by the plaintiff to recover upon 
a policy of insurance issued by the defendant, which policy was a so-called 
“steam boiler policy,” written for the purpose of indemnifying the plaintiff 
— nee Eel 


*Decision rendered, Sept. 2, 1919. 177 N. Y. Supp. 753. 
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against explosions in its plant located at Ithaca, N. Y. Upon the trial of 
the action, a verdict was rendered for the plaintiff for the sum of $25,000. 
A motion is now made to set aside the verdict for a new trial. 

The main issue raised is upon certain ambiguities claimed to exist in 
the language of the insurance contract. It is difficult to describe the 
boiler and equipment without reference to a map or diagram. Upon the 
trial plaintiff’s Exhibit B was received in evidence. It is an excellent 
sketch, showing the boiler, economizer, pipes, valves, etc., in the mechan- 
ism and equipment used by the plaintiff in the generation of steam in its 
power plant. By reference to Exhibit B, and by the testimony given in 
connection with references made to such exhibit, we find that this plant 
consisted of seven Wickes vertical water tube boilers and two Edgemoor 
water tube boilers. In connection with certain of the Wickes boilers was 
a contrivance known as an “economizer.” Numbering the Wickes boilers 
consecutively, we may state that Nos. 1 and 2 were connected with an 
economizer; Nos. 3 and 4 with another economizer, and Nos. 5, 6 and 7 
were not connected with any economizer; neither were the two boilers 
designated as Edgemoor boilers. 

{1] . The evidence shows that the explosion which caused the damage 
to the plaintiff’s plant occurred in the economizer, so called, connected 
with boilers Nos. 1 and 2, and the question involved is to the extent of the 
policy in question, as to whether, in addition to the seven Wickes vertical 
water tube boilers, the policy was intended to include the economizers 
connected therewith. 

Exhibit B shows that the boilers in question were of the vertical tube 
type; that the heat from the furnace passed to the left-hand side of the 
boiler in question, and up along the tubes, until it reached a point 
near the top of the tubes, where the heat was deflected by a so- 
called “baffle plate,” which is designated as J. The heat then passed 
down through the tubes on the right-hand side of the baffle plate, and, 
having passed over all of the tubes in the boiler proper, went out, as indi- 
cated by the arrows, through the flue, so called, and came in contact with 
the upright tubes which made up the economizer; and, after the heat 
passed over and through such economizer, it went through the flues into 
the main flue, as indicated by the arrows on the map above the point 
marked “Feed Water Pump,” and such heat then went from the main flue 
into the stock, and thence into the air. 

[2] The economizer proper is a contrivance or device in which water 
is heated preliminary to entering the boiler proper. The heat which has 
been used in raising to the boiling point the water which is contained in 
the boiler is utilized, instead of being wasted, for the purpose of raising 
the water in the economizer to a high temperature before it enters the 
boiler. The water used in these boilers and economizers first passes 
through the feed water pump through a valve A; thence through B and C 
into a common header. The water is distributed through various pipes, 
and after being heated in the economizer passes through another valve 
at E, still another at F, and enters the lower part of the boiler in the drum. 
The water is then lifted into the various tubes, being heated in the mean- 
time until it reaches the water level indicated in the upper drum, and from 
which point, indicated as a “water level,” to the top of the boiler, it is 
confined as steam and passes in the form of steam through the valve H 
into the pipe leiding to the steam main and thence to the engine. 

The policy covers “seven Wickes vertical tube boilers.” The explo- 
sion occurred in the economizer. It is claimed by the plaintiff that the 
policy covered the economizer. Defendant claims that the “coverage” of 
the policy, or the limitations, are defined by the declarations therein con- 
tained. The defendant refers to the following definition : 


“‘Roiler’ shall mean any receptacle or vessel enumerated and de- 
scribed in said declarations, as such, in which steam is generated or used, 
and shall include the steam, feed and blow-off piping to and including 
the stop valve nearest the boiler in any of such pining, also the water col- 
umn safety valve and all steam and water gauges.” 

This definition refers to “any receptacle or vessel enumerated and de- 
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scribed in such declarations, as such’ (thereby meaning a boiler). The 
declarations show that the boilers indicated therein are “seven Wickes 
vertical tube boilers.” (We are not concerned in this trial with the ques- 
tion of the two Edgemoor water tube boilers mentioned in the declara- 
tions.) Therefore, by the terms of the policy, the word “boiler” is limited 
by the specifications stated in the declarations. The definition, however, is 
more specific by stating what it is intended to include, and states specifi- 
cally that it “shall include the steam, feed and blow-off piping to and in- 
cluding the stop valve nearest the boiler in any such piping, also the water 
column safety valve and all steam and water gauges.” It will be noticed, 
therefore, that the language of the policy is specific in limiting the extent 
beyond the boiler proper to which the coverage is intended to apply. 

With the exception of the safety valve and water gauge, there are but 
three inlets or outlets to the boiler—the feed inlet, the steam outlet, and 
the blow-off outlet; therefore every means of communication to or from 
the boiler is referred to in the limitations, and the particular point on such 
inlet or outlet is designated by referring to the “stop valve.” 

It would seem, by an examination of the diagram and the explanation 
of the apparatus used in the manufacture of steam, that this would mean 
the valve nearest the boiler, which disconnects or shuts off the boiler from 
other portions of the apparatus connected therewith. This is the conten- 
tion. of the defendants, in claiming that the words “stop valve” mean the 
three valves indicated upon the diagram as H, F, and K, which serve the 
respective purpose of shutting off the flow in either direction in the steam, 
feed and blow-off piping. If this is correct, then the economizer proper 
cannot be included in the terms of the policy, and the whole controversy 
in this case turns upon the question as to whether or not the ‘valve at F is 
a “stop valve.” 

A large amount of testimony has been offered in explanation of the 
difference between a stop valve and a globe valve; but it must be held 
that a stop valve or a globe valve is one which shuts off in a pipe the 
flow of fluid in either direction, and that the check valve is one which 
shuts off the flow in one direction only, and we see upon this diagram how 
such valves are used in pairs, as indicated at the points B and C, where 
there is a check valve and also a stop valve, and at the points E and F, 
where there is a check valve and also a stop valve. The plaintiff claims 
that the valve F is not a stop valve but that it is a globe valve. The 
weight of evidence shows, however, that the words “stop valve” included 
“globe valve,” and that stop valves may be of any form of construction, 
globe or otherwise, so long as they shut off the flow of the water or the 
fluid in either direction. The argument of the plaintiff is that the stop 
valve referred to in the policy is the one at A, and that is the one nearest 
the boiler, and therefore the word “boiler” includes the word “economizer,” 
and, to sustain such argument refers to the word “explosion” as defined 
in the policy, which is defined as follows: 

“The sudden rupture or sudden collapse of a boiler or of a furnace, 
or its flues, or other parts. caused by the pressure of steam.” 

The fact that this policy did not include any flue within its terms 
is shown by the definition in the policy itself, which makes no reference 
to flues of any kind other than such flues as may be a part of the Wickes 
boiler proper, as set forth in the declarations. I do not see how it can 
be contended, as claimed by plaintiff, that the entire room in which the 
boiler or economizer was located can be construed as a flue for the purpose 
of the coverage in this policy and. even if it were, the limitations are so 
exact in the definition and in the declarations attached to the policy that 
it cannot be held to include the economizer. No reference is made im the 
declarations to any economizer. It refers only to the Wickes boilers, 
with part of which economizers were used, and with part of which there 
were no economizers. The Wickes boiler has no special economizer 
which must be used in connection with it. nor is it necessarv to use anv. 
It, therefore. cannot be claimed that the stop valve. so called, in the feed 
pipe boilers Nos. 1 and 4. inclusive. would include the economizers and 
in boilers 5, 6, and 7 would exclude them 
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The plaintiff relies upon the definition of the “stop valve” as used in 

the Century Dictionary, the application of which definition to the policy 
in question would result in there being one stop valve used in connection 
with all this apparatus, to wit, the one located at H, where the steam leaves 
the boiler. The definition is as follows: ' 

“Stop valve in steam engines—a valve fitted to the steam pipes where 
they leave the several boilers in such a way that any boiler may be shut 
off from the others and from the engines.” 

Defendant’s answer to the argument of the plaintiff is that it appears 
that the very intent of this definition is to define a stop valve as one which 
shuts off water from flowing in the direction in which it is intended to 
go; but the language of the polcy in defining a boiler not only applies such 
stop valves to the steam pipes, but also to the feed and blow-off pipes. 

Plaintiff also calls attention to the Century definition of the “com- 
pound steam boiler” as: 

“A single or number of boilers combined with other apparatus as a 
feed water heater or a superheater for facilitating the production or the 
superheating of steam.” 

To my mind this definition excludes the economizers, because it refers 
to a single or number of boilers combined with other apparatus and 
thereby recognizes the fact that the “other apparatus” is not a part of 
the boiler proper. 

Reference is made to the rules of the department of labor as authority 
for the definition of a stop valve, but these rules do not define a stop 
valve. They simply prescribe where certain stop valves shall be used. 

The argument of the plaintiff would lead to this conclusion—that the 
valves at F, H and K, which are of the same construction, are to be 
called different names, although they serve the same purpose, to wit: 
The valve in the steam line would be a “stop valve”; in the feed line and 
blow-off pipe it would be a “globe valve”; and that there is no such thing 
as a stop valve in the feed line, although there might be a globe valve 
in the steam line. 

All arguments which are presented, when reduced to a final analysis, 
bring us to this conclusion—that the language of the policy in defining the 
word “boiler” has specified not only the boiler proper, but all the parts 
leading to or from it, and refers to the particular point in which one of 
said kinds of piping, to wit, steam, feed or blow-off, where the coverage 
of the policy shall end. 

The answer that the plaintiff raises to this argument is that the near- 
est point in the feed pipe where a stop valve is located is near the 
pump A, because that is the only one which includes the economizer; but, 
according to plaintiff's own definition, that could not be called a stop 
valve, because it is not in the steam piping. It is in the feed pipng. 
Therefore, it would follow from such argument that there is no limit 
of coverage of the feed line whatever in the policy. because there is no 
stop valve in the feed piping; therefore the language of the policy which 
refers to a stop valve in the feed piping means nothing. 

The policy says that the word “explosion” shall cover the “collapse of 
the boiler * * * or its flues.” That definition must be taken in con- 
nection with the definition of “boiler” and the limitations contained 
therein. The coverage of the policy depends upon the definition of 
the word “stop valve,” and I am satisfied that the evidence conclusively 
demonstrates that the valve at F was a stgp valve, and that the economizer 
was not a part of the coverage of the policy, and, therefore, plaintiff 
should not have recovered in the action. 

I fully realize the force of the case submitted to show that ambiguous 
terms should be construed favorably to the assured, but I believe that 
the terms are not ambiguous. They are thoroughly defined and explained, 
and plaintiff’s explanation of the use of such terms is inconsistent with the 
terms of the policy. There is some evidence to sustain the verdict, but, 
being inconsistent with the terms of the policy and the evidence to the con- 
trary being so overwhelming, it becomes necessary to set aside the verdict 
as against the weight of evidence and to order a new trial. Such order 
may be prepared, with $10 costs of motion. 





Richards v. Security Mut. Life Ins, Co. 


UNITED STATES DISTRICT COURT. 
N. D. NEw York. 


RICHARDS 
v. 
SECURITY MUT. LIFE INS. CO.* 


2. INSURANCE—LIFE INSURANCE—INCREASE OF PREMIUMS 

BY ASSESSMENT COMPANY—LEGALITY. 

Under a policy or contract issued by a life insurance association doing 
business on the assessment or co-operative plan requiring payment of a 
stated annual premium, but providing that “by action of the board of 
directors the amount required for mortuary purposes may be varied to 
conform to the actual required experience of the association,” an in- 
crease in premium rates is not in violation of the contract, and affords 
no ground of action by the policy holder, unless it is shown not to con- 
form to the mortuary experience of the association. 


(For other cases, see Insurance, Dec. Dig. § 193[2].) 


In Equity. Suit by Albin M. Richards against the Security Mutual 
Life Insurance Company. On motion by complainant to continue tem- 
porary injunction and motion by defendant to dismiss. Complainant’s 
motion denied, and motion to dismiss granted. 

Application by the plaintiff Albin M. Richards, to continue a tem- 
porary injunction, and motion by defendant to dismiss the complaint 
for want of jurisdiction, and on the ground the complaint does not state 
a cause of action. 


Geo. A. Kernan, of Utica, N. Y., for plaintiff. 
H. D. Hinman, of Binghamton, N. Y., for defendant. 


Ray. District Judge. The plaintiff, a citizen of the state of Mas- 
sachusetts, in behalf of himself and all others having contracts of in- 
surance similar to his own, brings this action in equity against the de- 
fendant, a corporation of the state of New York, and demands: (1) 
That defendant be enjoined from collecting any sum in excess of $92.55 
as vearly premium upon a policy of life insurance held by him and is- 
sued by the Security Mutual Life Association, excusing him from mak- 
ing any further payments of premiums until the rights of the parties 
are determined, and protecting him in the meantime from a forfeiture of 
his policy for nonpayment of premiums; (2) an accounting of the as- 
sets of defendant prior to the alleged wrongful attempt of defendant to 
change its charter and determine the amount of such assets and segregate 
same from other assets of the defendant; (3) that defendant be decreed 
specifically to perform its contract of insurance with plaintiff; (4) that 
defendant be enjoined from -increasing or attempting to increase the 
amount of annual premiums to be paid by plaintiff; (5) that defendant 
he enjoined from refusing to accept the sum of $92.55 specified in the 
policy of insurance as the annual premium to be paid; (6) that defend- 
ant be required to account to plaintiff for all sums heretofore collected 
by it from the plaintiff in excess of $92.55 per annum, and pay same to 


* Decision rendered, July 10, 1919. 259 Fed. Rep. 727. 
Vol. LIV—39. 
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the plaintiff with interest; (7) that an account be taken to demonstrate 
and determine what amount of premium shall be charged, demanded, and 
paid April 25, 1919, and annually subsequently; (8) that an account be 
taken of overcharges heretofore made and paid and a decree made for 
repayment with interest; (9) that a receiver be appointed to take charge 
of such assets of defendant as may be found to be properly held for the 
benefit of the plaintiff and others having similar policies, and administer 
same for the benefit of such policy holders; and (10) for such other 
relief as plaintiff may be entitled to. Are the allegations of the com- 
plaint, assuming them to be true, such as to entitle the plaintiff to any 
of the relief demanded? 

The Security Mutual Life Association was incorporated in 1886, 
under the provisions of chapter 175 of the Laws of New York, 1883, 
as a co-operative and assessment company, and down to 1898 did busi- 
ness under the assessment and co-operative plan only. In 1895, the plain- 
tiff applied in writing to that association for membership therein and 
insurance accordingly. This application was favorably acted upon, and 
plaintiff was received into membership, and the association issued to him 
a policy of insurance which, with the application, constitutes a contract, 
and which contains the following: 

“The Security Mutual Life Association of Binghamton, N. Y. In 
consideration of the application for this policy, which is made a part of 
this contract and the payment in advance of ninety-two dollars and fifty 
five cents and of the further advance payment of ninety-two dollars and 
fifty-five cents to be made on or before the twenty-fifth day of April in 
every year during the continuance of this contract the Security Mutual 
Life Association does hereby receive Albin M. Richards of Cambridge- 
port, county of Middlesex, state of Massachusetts, as a member of said 
association, and issues this policy subject to the conditions and with the 
benefits hereon indorsed, which are made a part of this contract, and 
within thirty days from the receipt of satisfactory evidence to the as- 
sociation of the death of the above-named member, during the con- 
tinuance of this policy in full force and effect, promises to pay to Albin 
L. Richards, his son, if living at the time of such death; otherwise to the 
legal representatives of the deceased, the sum of five thousand dollars 
upon presentation and surrender of this policy, properly reccipted, less 
the balance (if any) of the advance payments for the currrent year of 
the death of the insured, and any indebtedness of the insured or ben- 
eficiary to the association.” 

There was also a provision that in case payments were not made the 
policy should be or became void. One of the privileges and conditions 
referred to in, indorsed on, and made a part of such contract or policy 
of insurance reads as follows: 

“This contract of insurance is renewable at the option of the insured, 
before expiration, upon payment of the advance premiums, at the time 
and in the manner herein provided, subject to the provision, that by ac- 
tion of the board of directors, the amount required for mortuary pur- 
poses may be varied to conform to the actual mortuary experience of 
the association. Any surplus in the mortuary fund in excess of one 
hundred thousand dollars, and beyond the amount deemed necessary to 
provide for increased age shall be credited in reduction of premiums. 
Any deficiency in the mortuary fund may be made good from the re- 
serve fund. After ten years from the date of this policy and while it is 
in full force the association will annually thereafter determine and 
credit the insured with an equitable proportion of the surplus in the re- 
serve fund in excess of the amount required to be held by law which 
amount shall not be less than one hundred thousand dollars. The di- 
vidends so apportioned shall be available as follows.” 

Then follows the statement as such application of such moneys. 
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In 1898, the said Security Mutual Life Association reincorporated 
under the name Security Mutual Life Insurance Company, and as a 
stipulated premium company under the provisions of chapter 85, Laws 
of New York of 1898. Attached to the bill of complaint is a certificate 
of the superintendent of insurance of the state of New York to the 
effect that all the proceedings to effect such reincorporation were regular 
=e accordance with the provisions of the statutes of the state of New 

ork. 

In 1911, the Security Mutual Life Insurance Company undertook 
to vary the amount which the plaintiff and others similarly situated 
should be required thereafter to pay annually on his certificate of mem- 
bership or life policy by increasing the amount to be paid, and did in- 
crease the amount to be paid annually, and has annually demanded and 
required payment of such increased amount, the amount demanded each 
year, since 1911, being higher or greater than said sum of $92.55 men- 
tioned in the policy. 

On the argument the plaintiff contended: (A) That defendant 
company had no power, in view of the statutes and policy to increase 
the said amount so to be paid annually; and (B) that, if under the law 
it had such power, it had not complied with the statutory requirements 
to make such attempted increases valid and binding, and that its action 
in such regard are of no binding force, but are illegal and void. Down 
to 1911, the plaintiff paid the amount annually specified in such policy, 
and since that time on demand, but protesting, has paid the increased 
sums demanded. In 1911, he paid $123.55; in 1912, $131.35; in 1913, $140; 
in 1914, $149.60; in 1915, $160.20; in 1916, $241.80; in 1917, $282.15; and 
in 1918, $139.40. It is not alleged in the complaint that these changes in 
the amount of payments required were not justified and made necessary 
to conform to the actual mortuary experience of the association. It is 
not alleged that there has been any concealment or misappropriation or 
diversion of the funds of the association, except it is alleged that: 


“In complete violation and disregard of the rights of this plaintiff 
and others having similar policies a majority of the directors of the said 
Security Mutual Life Association caused $100,000 of the assets of said 
association to be deposited with the superintendent of insurance of the 
state of New York in compliance with the terms of said statute, secured 
the consent of the superintendent of insurance to the reorganization, or 
amendment of the charter of the said corporation, adopted a new and 
different charter from that in force at the time the plaintiff became a 
member of the corporation, changed the name of the corporation from 
its former to its present name, and otherwise violated and disregarded 
the rights of this plaintiff.” 

[1] It is not alleged or charged that these acts were done in vio- 
lation or disregard of the statute of the state of New York authorizing 
them (chapter 85, Laws of New York 1898), but that the statute it- 
self was and is unconstitutional and void, and a violation of section 
10, article 1, of the Constitution of the United States, in that such 
statute impairs the obligation of the plaintiff’s contract, and deprives 
him and others having similar contracts of insurance of their property 
without due process of law, and in violation of the Fourteenth Amend- 
ment to the Constitution of the United States. 

Chapter 85, Laws of New York 1898, is an act entitled “An act to 
amend the insurance plan,” and section 303 reads as follows: 


“Any domestic corporation, association or society, existing or doing 
business at the time this article takes effect, may, by vote of a majority 
of its board of directors or trustees, accept the provisions of this article, 
and amend its charter to conform with the same upon obtaining the 
consent of the superintendent of insurance, thereto, in writing, and there- 
after it shall be deemed to have been incorporated under this article; 
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and every such corporation, association or society, in reincorporating or 
qualifying under the provisions of this article, shall, for that purpose, so 
adopt, in whole or in part, a new charter in conformity herewith, so as 
to cover and enjoy any and all the provisions or privileges of existing 
laws, which might be included and enjoyed, if it was originally incorpo- 
rated hereunder; and it shall, upon such adoption of and after obtain- 
ing the consent, as in this section provided, to such charter, filing the 
same with the record of adoption and consent in the office of the super- 
intendent of insurance perpetually enjoy the same as, and be, such corpo- 
ration, and which is hereby declared to be a continuation of such corpo- 
ration which existed prior to such reincorporation, and the offices there- 
in which shall be continued shall be filled by the respective incumbents 
for the periods for which they were elected, and all others shall be filled 
in such manner as shall be provided in such amended charter. The rein- 
corporating or qualifying of any existing domestic corporation, associa- 
tion or society under the provisions of this article shall in no way annul, 
modify or change any existing contract, contracts or liabilities of such 
existing corporation, association or society; and any and all such con- 
tracts and liabilities shall continue in full force and effect the same as 
though such corporation, association or society had not reincorporated 
or qualified under this article. Neither shall the reincorporating or 
qualifying of any such corporation, association or society, under the 
provisions of this article, in any way prejudice, impede or impair any 
pending action or proceeding, or any rights previously accrued.” 

I am not able to see how the reincorporation of this company in any 
way injured the plaintiff here or any other person similarly situated, 
inasmuch as by way of impairing the obligations of the contracts of 
insurance the section quoted expressly provides that the reincorpora- 
tion and qualifying under the statute “shall in no way annul, modify or 
change any existing contract, contracts or liabilities of such existing 
corporation, association or society and any and all such contracts and 
liabilities shall continue in full force and effect the same as though 
said corporation, association or society had not reincorporated or quali- 
fied under this article.” 

It is plain that the plaintiff’s contract is not impaired or changed. 
The new corporation is bound by it the same as was the old one. 
The statute of 1898 so expressly provides. It is true that under this 
statute $100,000 was to be deposited, etc., and that same was deposited. 
This was done pursuant to section 301 of the act, which provides, 
amongst other things, that— 

“No such corporation shall commence the business of insurance until 
* * * such corporation has deposited with the insurance department 
of the state of New York one hundred thousand dollars, in such securi- 
ties as are required by law to be deposited by insurance corporations; 
and the superintendent of insurance shall have further certified that it 
has complied with the provisions of this article and is authorized to 
transact the business of insurance. The securities deposited with the 
insurance department, pursuant to this section, shall be held by the su- 
perintendent in trust for the benefit and protection, and as security for 
the policy holders of the corporation, their legal representatives and bene- 
ficiaries.” 

This money deposited or the securities is to be held by the superin- 
tendent of insurance in trust for the benefit and protection and as 
security for the policy holders and their representatives. It is a re- 
serve fund. In no sense does this constitute a wrongful withholding 
or misapplication of the funds of the corporation. There is no fraud 
or concealment. 

[2] There are statements made in the bill of complaint such as— 

“The increases demanded by the defendant are not such reasonable 
increases but are unreasonable and confiscatory.” 
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This is a mere conclusion, and is not based on any allegation of 
facts showing that the defendant company is demanding or has de- 
manded more money from its members than is necessarily required to 
meet the actual mortality experience of the company. It is not alleged 
that the death rate of members has not largely increased, and to such 
an extent as to require the increase demanded. Want of honesty and 
good faith is not claimed, and there is no allegation of fraud. It is not 
alleged that there is any discrimination against plaintiff. So far as ap- 
pears all members are treated alike. There is no allegation or claim of 
insolvency in this case. It would be intolerable to subject an insurance 
company to an action for an accounting on such allegations as are found 
in this bill of complaint, unless it is first found that the statute under 
which the association reincorporated and thereafter acted is uncon- 
stitutional, so as to make all the proceedings as to reincorporated and 
subsequent acts unlawful. I am of the opinion that, in view of the deci- 
sion of the Supreme Court of the United States in Equitable Life As- 
surance Society of the United States v. Brown, 213 U. S. 25, 29 Sup. 
Ct. 404. 53 L. Ed. 682, no cause of action for an accounting is stated in 
the bill of complaint. This action is based on the theory: First. That 
the Security Mutual Life Association of Binghamton, N. Y., could not 
reincorporate and proceed to do business when so reincorporated, inas- 
much as the statute under which such action was had was unconstitution- 
al and void. If this contention fails, the whole action fails so far as 
that point is concerned. Secondly, it is claimed that the contract of in- 
surance, providing for the payment of $92.55 as yearly premiums, must 
control, and that the association, whether reorganized and reincorporated 
or not, could not and cannot increase the amount of the yearly premiums. 
This last theory ignores the provision in the contract that such yearly 
premiums may be increased under the conditions named and to which 
attention has been called. It seems to me that Polk v. Mutual Reserve 
Fund Life Association of New York, 207 U. S. 310, Sup. Ct. 65, 52 L. 
Ed. 222; Wright v. Minnesota Mutual Life Ins. Co., 193 U. S. 657, 24 
Sup. Ct. 549, 48 L. Ed. 832; Supreme Lodge, Knights of Pythias. v. 
Mims, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 
919; Haydel v. Mutual Reserve Fund Life Association (C. C.) 98 Fed. 
200; Haydel v. Mutual Reserve Fund Life Association, 104 Fed. 718, 
44 C. C. A. 169, etc., dispose of this case adversely to the contention of 
the plaintiff. 


It seems to me that taking the entire contract in connection with 
the statutes under which the association was incorporated, the certificate 
of membership is not “a level premium,” whole life policy, but an “as- 
sessment contract.” When the application was made and the certifi- 
cate issued this association was doing business as an assessment or co- 
operative life insurance association. The bill of complaint alleges it was 
organized under chapter 175, Laws of New York 1883. Again the provi- 
sion fixing the annual rate at $92.55 was subject to the condition that 
“the amount required for mortuary purposes may be varied to conform 
to the actual mortality experience of the association.” 


These assessments are required for mortuary purposes, and have 
been varied to conform to the actual mortuary experience of the asso- 
ciation. There is no allegation to the contrary. The claim is that the 
amount specified in the contract to be paid annually cannot be in- 
creased for ary purpose or under the clause referred to. I do not 
think this contention well founded. 1 cannot discover any substantial 
ground on which to base a claim that the statute of the state of New 
York providing for reincorporation is unconstitutional. I think this 
court on this motion may decide that question. The claim of uncon- 
stitutionality of the statute presents no question of evidence or disputed 
fact, but one of law. The facts are not in dispute. The contract, appli- 
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cation for membership, and certificate of membership, or policy of insur- 
ance are all in writing. Their proper construction and legal effect are 
for the court. The action taken on reincorporation is not in dispute. 
The increases in payments demanded and made are conceded. As the 
court is of the opinion that the act of the Legislature of the state of 
New York, the constitutionality of which is questioned, was and is con- 
stitutional and valid, that the proceedings under it were regular and 
legal, and that the contract authorized the increases demanded, the mo- 
tion to continue and make permanent during the pendency of the action 
the temporary injunction herein heretofore granted should be denied, 
and the motion to dismiss the complaint on the ground no cause of action 
is stated should be granted. 
So ordered. 


SUPREME COURT OF COLORADO. 


CLASON 
wv. 
MUTUAL LIFE INS. CO. OF NEW YORK. (No. 9203.)* 


INSURANCE—LIFE POLICY, ON DEFAULT IN PREMIUM FOR 
MORE THAN MONTH, LAPSES. 


Where a yearly renewable term policy, which required the payment 
of premiums in advance with a period of 30 days’ grace, provided that 
“except as hereinafter provided” the payment of a premium or install- 
ment shall not maintain the policy beyond the date when the next premi- 
um or installment is payable, and that dividends would be paid in cash, 
but gave insured the option to have them applied on premiums, held, that 
where insured defaulted in payment of an annual premium, and the de- 
fault continued for more than one month, the policy lapsed, although div- 
idends were due which if applied to the payment of the premium would 
have extended the policy beyond the time of death. 


(For other cases, see Insurance, Dec. Dig. § 366.) 


Error to District Court, City and County of Denver; John A. Perry, 
Judge. 

Action by Floy P. Clason against the Mutual Life Insurance Com- 
pany of New York, a corporation. Judgment for defendant, and plain- 
tiff brings error. Affirmed. 


Archibald A. Lee, of Denver, for plaintiff in error. 
Charles Waterman and William A. Jackson, both of Denver, for de- 
fendant in error. 


Battey, J. Floy P. Clason, plaintiff, brought suit as beneficiary in 
an insurance policy issued by The Mutual Life Insurance Company of 
New York, defendant, upon the life of her husband. At the close of her 
testimony the company interposed a motion for a non-suit, which was al- 
lowed. She brings the cause here for review. 


* Decision rendered, May 5, 1919. Rehearing denied Oct. 6, 1919. 184 
Pac. Rep. 296. 
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The policy in question was issued in April, 1912. In it the defendant 
covenants, in consideration of the premium paid on the date of issue, and 
in the further consideration of the payment of an annually increasing 
premium upon the first day of April of each succeeding year, during 
the continuance of the policy, to pay to the beneficiary a sum fixed by the 
policy upon the death of the insured. It also provides for payment of 
premiums in advance, with thirty days or one month of grace, which 
ever is the longer, after the expiration of the year for which the pay- 
ment of the last premium kept the policy alive. 

It then provides as follows: 

“All premiums are payable in advance at said home office or to any 
agent of the Company upon delivery, on or before date due, of a receipt 
signed by an executive officer of the Company. * * * 

“A grace of thirty days (or one month if greater) subject to an in- 
terest charge at the rate of five per centum per annum, shall be granted 
for the payment of every premium after first, during which time the in- 
surance shall continue in force. If death occur within the period of 
grace, the overdue premium and the unpaid portion of the premium for 
the then current year, if any, shall be deducted from the amount payable 
hereunder. 

“Except as herein provided the payment of a premium or install- 
ment thereof shall not maintain this policy in force beyond the date when 
the next premium or installment thereof is payable. If any premium or 
installment thereof be not paid before the end of the period of grace, 
then this policy shall immediately cease and become void, and all premi- 
ums previously paid shall be forfeited to the Company, except as herein- 
after provided.” 

Dividends and the disposal thereof are stipulated for in the follow- 
ing language: 

“This policy shall participate in the surplus of the Company and the 
proportion of the surplus accruing hereon shall be ascertained and dis- 
tributed annually on the anniversary of its date of issue. At the option 
of the insured or the owner of this policy such dividends shall be either— 

“(1) Paid in cash, or (2) applied toward the payment of any premi- 
um or premiums; or (3) left to accumulate to the credit of the policy 
with interest at the rate of three per centum per annum, and payable at 
the maturity of the policy, but withdrawable on any anniversary of the 
policy. 

“Unless the insured or the owner of this policy shall elect otherwise 
within three months after the mailing of a written notice requiring the 
election of one of the three above options, the dividends shall be paid in 
cash.” 

Under the scale of premiums agreed upon the deceased was assessed 
the sum of $91.20, as premium for the year in which he died. 

Terms upon which lapsed policies may be reinstated are as follows: 

“Unless the original term for which this policy was issued has ex- 
pired, it may be reinstated at any time within three years from date of 
default in payment of any premium, upon evidence of insurability satis- 
factory to the company, and upon payment of the arrears of premium 
with interest thereon at the rate of five per centum per annum.” 

The policy is designated as a “Yearly Renewable Term” policy, and 
under the caption “Notice to Policy Holder” is found the following: 

“As this policy is on the yearly renewable term plan, the premiums 
will increase yearly, as shown by the table herein, and they will increase 
more rapidly as time goes on. Owing to the low rate of premium 
charged, the dividends on this policy will be small, and must not be con- 
fused with those on ordinary forms of policy.” 

The insured failed to pay the premium which fell due on April 1, 
1916, and some correspondence ensued in reference thereto between him 
and the defendant. On May 18, 1916, the insured died not having paid or 
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attempting to pay that premium. Some time after his death the bene- 
ficiary received from the defendant company blank forms upon which to 
designate the manner in which a dividend then due under the terms of 
the policy, should be applied. Mrs. Clason filled out one of them in 
which she elected to have the dividend applied to the payment of the cur- 
rent premium, and on the 23d of June, 1916, tendered the same, together 
with the balance of the yearly premium, to the agent of the company. 
The tender was refused, and defendant declining to recognize the right 
of the beneficiary to so elect, denied any liability upon the ground that 
the policy had lapsed. 

The sole question is whether the policy was in force at the death 
of the insured. It is plain that it is a renewal term contract, and that 
under its provisions there is a new contract of insurance each year, 
provided the one condition precedent is fulfilled, to wit: the payment of 
the premium within the time limit. Failure to perform that condition 
terminates the contract. 

Plaintiff contends that the policy gives an option to apply dividends 
to the payment of premiums. But the policy also provides that the in- 
surance shall cease if the premium is not paid within the period of 
grace, and that the contract is for a term of one year, renewable only 
upon the payment of the annual premium in advance. Manifestly the op- 
tion must be exercised while the contract is yet in force, and a full an- 
nual premium must be paid. 

At the time of the death of the insured a dividend had accrued upon 
the policy in the sum of $22.70. It is argued that the insurance com- 
pany is bound by the terms of the policy to apply this dividend to any 
overdue premium and so keep the policy in force, and that there is no 
evidence that the company ever gave notice of this accrued dividend 
or that it ever required the insured to elect how it should be applied. 
It is also contended that the notice to elect sent the beneficiary after the 
death of the insured. and her response thereto and tender of the balance 
of the premium, was sufficient to reinstate the policy. Also, that in any 
event, the correspondence above mentioned between the company and the 
insured, following the nonpayment of the premium in question, was a 
waiver of whatever right to declare the policy forfeited the company 
might have had. It is argued that this is true regardless of whether the 
policy is a whole life policy, or one, as stated in the contract, for a re- 
newable term. 

As noted above, the policy is designated as a “yearly renewable term” 
policy, which is a distinct form of insurance differing from a life policy, 
and other forms. It is for a specific period of time. In this case it was 
for a vearly period, with one month of grace, and to be kept in force, 
according to its terms, must have been renewed each year before it had 
lapsed. The payment of the yearly premiums was a condition precedent 
to a renewal. In New York Life Insurance Co. v. Statham, 93 U. S. 24, 
23 L. Ed. 789, the forms of term insurance and whole life policies are 
contrasted and discussed on page 30 of 93 U. S. as follows: 

“We agree with the court below, that the contract is not an assur- 
ance for a single year, with a privilege of renewal from year to year by 
paying the annual premium, but that it is an entire contract of assurance 
for life, subject’ to discontinuance and forfeiture for non-payment of 
any of the stipulated premiums.” 

In Rosenplanter v. Provident, etc., Society, 96 Fed. 721, 37 C. C. A. 
566, 46 L. R. A. 473, a renewable term policy was under discussion, and 
at page 727 of 96 Fed., at page 572 of 37 C. C. A., the court said: 

“The contract which the parties themselves made was one for an in- 
surance for a single year, with the privilege of renewal for succeeding 
years upon condition of the payment of an additional premium upon the 
day named in the policy. Failure to renew it according to * * * 
contract put an end to the policy, without more ado.” 
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Also in McDougall v. Povident, etc., Society, 135 N. Y. 551, 32 N. E. 
251, where the court described and construed the policy there involved in 
the following language: 

“Defendant further promised ‘to renew and extend this insurance 
during each successive year from the date thereof, upon condition that 
the assured shall pay, on or before the twenty-third day of June in each 
successive year during the continuance of the contract. * * *’ It is 
plain that this policy was a contract for an insurance for the term of 
one year only, providing, however, by its terms, for its renewal for suc- 
cessive years upon compliance by the insured with the conditions named.” 

See, also, Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 996, 
26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58. Hartford, etc., Co. v. Walsh, 
54 Ill. 164, 5 Am. Rep. 115; Baldwin v. Provident, etc., Society, 23 App. 
Div. 5, 48 N. Y. Supp. 463; Roberts v. AZtna Life Ins. Co., 101 Ill. App. 
313; Brady v. Ins. Co., 11 Mich. 443; Jenkins v. Ins. Co., 171 Mo. 375, 
71 S. W. 688. 

It is plain from the terms of the policy that the insurance was dis- 
tinctively from year to year, subject to renewal only upon compliance 
with its provisions. The insured had allowed the policy to lapse, and the 
correspondence between him and the defendant shows an effort upon the 
part of both to renew the contract upon different terms as to the pay- 
ment of the premiums. This, however, was not a waiver of any of the 
rights of defendant. 

There was nothing in the policy which required the company to apply 
the dividend due to the partial payment of the annual premium. The Su- 
preme Court of the United States, in Slocum v. Ins. Co., 228 U. S. 364, 
at page 374, 33 Sup. Ct. 523 at page 527 (57 L. Ed. 879, Ann. Cas. 1914D, 
1029) in discussing the question whether an insurance company is bound 
to accept partial payments of premiums said: 

“The policy plainly provided for the payment of the stipulated pre- 
mium annually within the month of grace following the due day, and as 
plainly excluded any idea that payment could be made in installments 
distributed through the year. Concededly, there was no payment of the 
whole of the premium in question, and as a partial payment was not 
within the contemplation of the policy, nothing was gained by handing 
to the agent the check * * * unless what he did in that connection 
operated as a waiver of full and timely payment.” 

In the case at bar it was not within the contemplation of the policy 
that partial payments would be allowed. Indeed, the correspondence 
mentioned above was, among other things, a tentative effort to change the 
terms of payment under the policy to semi-annual or quarterly pay- 
ments of the premium, and to reinstate the policy under those proposed 
new terms. 

There is no provision in the policy authorizing the application of 
dividends to the purchase of extended insurance, or providing for the 
purchase of any insurance less than for a whole year, or for the payment 
of anything less than a full annual premium. There was nothing under 
this policy to be forfeited and therefore nothing which could be waived, 
because the failure to pay the premium had put an end to the contract. 
If the condition precedent is not performed the policy dies, and if it is 
to be revived it must be by a new agreement between the parties. 

In any event, regardless of whether the policy is a term policy or an 
entire life policy there is nothing in the correspondence which warrants 
a holding that the lapse of the policy was waived. The letter chiefly re- 
lied upon by plaintiff is the one dated May 10, 1913, which appears upon 
its face to be a stereotype form probably sent to all policy holders who 
permit their contracts to lapse by failure to pay premiums. 


Upon a full and careful examination of the policy it must be con- 
cluded that it is one for a fixed term of one year, with a period of grace 
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added, and may be renewed at the end of each year by paying the full 
premium due under its terms; that the payment of such yearly premium 
within the time specified is a condition precedent to renewal; that the 
failure to make such payment terminates the policy; that it has no provi- 
sion either authorizing or requiring the company of its own motion to 
apply dividends to the payment, either partially or wholly, to any pre- 
mium or premiums due; and that it contains absolutely no provisions for 
extended insurance by a partial payment of a premium. 

It conclusively appearing that the insured had not paid the current 
premium, and had therefore permitted the policy to lapse, it is un- 
necessary to discuss any of the other points raised by the plaintiff. 

The terms of the policy are direct, clear and without ambiguity. 
They leave no room for construction. It is the function of courts to 
enforce contracts according to their precise terms and not to attempt to 
modify or change them or to make a different contract between the par- 
ties from that into which they themselves have voluntarily entered. 

The judgment of the trial court in dismissing the action was right 
and should be affirmed. 

Judgment affirmed. 


On Application for Rehearing. 

The main contention on rehearing is that the court in its opinion 
fails to give effect to the words in the policy, “Except as hereinafter 
provided,” and that this provision has not had consideration by the court 
in reaching a conclusion. 

These words appear in this clause of the policy: 

“If any premium or installment thereof be not paid before the end 
of the period of grace, then this policy shall immediately cease and be- 
come void, and all premiums previously paid shall be forfeited to the 
company, except as hereinafter provided.” 

The expression “Except as hereinafter provided” has not the slightest 
application to the question of the termination of the policy. It plainly 
refers to the forfeiture of premiums previously paid, and to that alone. 
This is clearly apparent, not only from grammatical construction, but in 
view of the other provisions of the policy which make it manifest beyond 
the possibility of doubt, that the only way to continue the policy in force 
is by the payment of the agreed premium when due, or within the period 
of grace allowed. 

The clause under discussion simply provides that as a result of the 
fact that the policy has lapsed, it is expressly agreed that all premiums 
previously paid are forfeited, except only those which are returnable un- 
der the dividend clause. Such clearly is the sole and only purpose and 
effect of the limitation in question. There appears to be no room for a 
difference of opinion on this proposition. 

Rehearing denied. 

Garrigues, C. J., and Allen, J., concur, 
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SUPREME COURT OF IOWA. 


EXCHANGE BANK OF BLOOMFIELD 


v. 
ILLINOIS LIFE INS. CO. (No. 32822.)* 


1. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW CON- 
CEALMENT BY INSURER ON PAYMENT OF PREMIUM BY 
ASSIGNEE. 

In an action by a bank, to which a policy holder had assigned a life 
policy as security, against an insurance company to reinstate the same, 
evidence held insufficient to show that the insurance company, in answer- 
ing the bank’s inquiries made when it paid a premium, concealed the fact 
that the policy was subject to a prior lien, which was to be paid off at 
maturity besides a loan as to which the bank inquired. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


2. INSURANCE—ASSIGNEE OF LIFE INSURANCE POLICY, 
STANDS IN SHOES OF ASSIGNOR. 


An assignee of a life policy stands in the shoes of his assignor, and 
after forfeiture is entitled to no greater rights than the assignor. 


(For other cases, see Insurance, Dec. Dig. § 219.) 


3. INSURANCE—ASSIGNEE OF LIFE POLICY CANCELED FOR 
DEFAULT IN PAYMENT NOT ENTITLED TO REINSTATE- 
MENT. 


An assignee of a life policy, who stood in the shoes of his assignor, 
held not entitled to have the policy reinstated after it had been can- 
celed for nonpayment of premiums, notwithstanding the assignee offered 
to pay premiums and discharge a loan made by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


4, INSURANCE—THAT LOAN AGREEMENT WAS NOT AT- 
TACHED TO LIFE POLICY DOES NOT MAKE IT INVALID 
AGAINST ASSIGNEE. 


Where an insurer issued a 20-payment policy in lieu of a previous as- 
sessment policy, under an agreement that the 20-payment policy should 
be antedated to the time of the inception of the assessment policy, and 
that the difference in the premiums of the two policies should be evi- 
denced by a certificate of loan, which should be a first lien on the pro- 
ceeds of the later policy, the agreement as to the certificate of loan was 
a collateral one, not falling within Code, § 1819, providing that life polli- 
cies shall have indorsed thereon a copy of any application or representa- 
tion of the assured which may in any manner affect the validity of the 
policy, and hence the fact that the loan agreement was not set forth in 
the application or attached to the policy does not preclude the insurer 
from relying thereon in an action by an assignee of the policy to have 
it reinstated. 


(For other cases, see Insurance, Dec. Dig. § 134[1].) 


5. INSURANCE—ACTION BY ASSIGNEE TO HAVE POLICY 
REINSTATED NOT AN ACTION ON POLICY. 


An action by the assignee of a life policy to have the same reinstated, 


* Decision rendered, October 14, 1919. 174 N. W. Rep. 260. 
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or to recover from the insurer for its failure to disclose to the assignee, 
who made a loan on credit of the policy, the fact that it was then subject 
to more than one loan is not an action on the policy, so as to make appli- 
cable Code, § 1819, requiring any application or representation which may 
affect the validity of a policy to be indorsed thereon. 

(For other cases, see Insurance, Dec. Dig. § 134[1].) 


Appeal from District Court Davis County; D. M. Anderson, Judge. 

Action in equity to reinstate a life insurance policy for $6,000, is- 
sued by the defendant to Charles H. Fuller and afterwards canceled. 
The material facts and nature of the issues joined will be found in the 
opinion. A money judgment is also demanded. The trial court dis- 
missed the bill, and plaintiff appeals. Affirmed. 






Payne & Goodson, of Bloomfield, for appellant. 


H. W. Price and Hugh T. Martin, both of Chicago, IIl., W. D. 
Tisdale, of Ottumwa, and John F. Scarborough, of Bloomfield, for ap- 
pellee. 


Weaver, J. Steckel & Son are partners doing a banking business 
under the name of the Exchange Bank of Bloomfield. Iowa, and the de- 
fendant is a life insurance company incorporated and having its principal 
place of business in Illinois. Stated as briefly as practicable, the claim 
of the plaintiff is that in February, 1909, one Charles H. Fuller, who 
was carrying a policy of life insurance for $6,000 in the defendant com- 
pany, being indebted to the Exchange Bank, secured payment of the same 
by pledge of said insurance as collateral; that thereafter, in August of 
the same year, Fuller, being still indebted to the bank and desiring fur- 
ther credit and further advances to pay the accruing premiums on said 
policy and interest on a prior loan of $1,000 which had been made by 
the insurance company to Fuller, the plaintiff, for the purpose of learning 
whether such credit could be safely extended to Fuller on the security 
afforded by said collateral, wrote the defendant, asking information as 
to the terms and conditions of the policy and what indebtedness or 
charges thereon were held by the defendant; that, answering such in- 
quiries, defendant wrote plaintiff in substance and effect that its claim or 
lien on said policy in addition to current premium charges was an in- 
debtedness of $1,000 with interest at 6 per cent., said sum representing 
the loan above mentioned; that, relying upon such information, plaintiff 
did advance money to or for Fuller to a considerable amount, and re- 
frained from enforcing collection of his existing indebtedness to the 
bank, and that except for such information the credit would not have 
been given, and the existing indebtedness could and would have been 
collected; that thereafter in the year 1912, the defendant, claiming that 
the policy had been forfeited for nonpayment of premium, entered into 
a settlement with Fuller by which the latter surrendered his policy or 
submitted to its cancellation upon the consideration that defendant dis- 
charge his indebtedness for the loan of $1,000, also discharge a further 
alleged lien upon said policy for $1,329.06, with accrued interest, and 
issue to him a paid-up policy of $70; and that such settlement was made 
without the knowledge or consent of the plaintiff. The petition fur- 
ther alleges that, in answering plaintiff's inquiry hereinbefore referred 
to concerning Fuller’s policy and defendant’s liens or claims thereon; 
defendant concealed or withheld the fact of its alleged prior demand 
of $1.329.06, and plaintiff was left in ignorance thereof until after the 
settlement between the company and Fuller; that, had plaintiff known 
the truth in that respect, it would have refused Fuller’s request for 
credit, and would have enforced the collection of its existing claims 
against him, but by the time plaintiff had learned the truth said settle- 
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ment had been accomplished; and that meantime Fuller had become in- 
solvent. 

The petition is stated in three counts. In the first count, after stat- 
ing its claim as aforesaid, plaintiff asks a money judgment for damages, 
substantially after the manner of a petition at law. In the other counts 
plaintiff sets up two assignments, by which Fuller transfers to the bank 
all his claims against the company on account of said policy and for the 
reinstatement of the policy as a subsisting contract. It then avers that 
by the terms of the insurance policy the alleged prior lien of $1,329.06 
was to be paid off by dividends and profits accruing from time to time 
upon the policy, and that such indebtedness had in fact been largely, 
if not entirely, paid before the settlement between the company and Ful- 
ler was made, and that the amount charged against the latter in arriv- 
ing at the settlement was greatly exaggerated, or was entirely an over- 
charge for which a recovery is demanded. Plaintiff offers to do equity 
by paying to defendant all accrued and unpaid premiums and all the 
proper charges and liens on said policy, except the alleged prior lien of 
$1,329.06, and asks that the cancellation of the policy be vacated and 
set aside, and the original contract between the insurer and insured be 
reinstated. 

[1] I. The merits of this case depend quite entirely upon the mean- 
ing and effect to be given to the correspondence which took place be- 
tween the parties in the year 1909 and to which we have already made 
reference. It consists of two letters written by the plaintiff and the 
answers thereto by the defendant, reading as follows: 


Exhibit A. 
“August 21, 1909. 

“TIlinois Life Insurance Co., Ft. Dearborn Bldg., Chicago, Ills.— 
Gentlemen: Mr. Charles H. Fuller, Unionville, lowa, sends us your no- 
tice for premium, $302.94, and interest on policy loan, $60, under No. 
22182, but your notice does not state when same will be due. Please for- 
ward us the date therefor, so we can look after the matter for Mr. 
Fuller, who is a customer of ours. 

“We understand from him that you hold a loan of $1,000, with this 
policy as collateral. Is that correct, and when is the loan due, and up 
to what date has the interest been paid, and what rate of interest does 
it draw? 


“Yours truly, W. J. Steckel, Cash.” 


Exhibit B. 
“TIlinois Life Insurance Company, Chicago. 
“August 24, 1909, 

“Mr. W. S. Speckel, Cashier, The Exchange Bank, Bloomfield, 
Iowa—-Dear Sir: We have your letter of August 21st respecting the due 
date of the premium on policy No. 22182, Chas. H. Fuller. 

“IT note your statement that the notice we sent does not show the 
due date of the premium. I do not understand this, as all our premi- 
um notices show the date the premium falls due. 

“In Mr. Fuller’s case, premium on the policy and interest on the 
loan fall due on November 18th. The premium is $302.94, and interest 
on the loan, if he desires to renew it, is $60. The loan is for $1,000 and 
falls due, as above stated, on September 18th. We are willing, how- 
ever, to renew the loan for another year upon the receipt of the interest. 

“Yours truly, B. J Stookey, 
"SES. ‘ Assistant Secretary.” 


Exhibit C. 


“Sept. 17, 19009. 
“Illinois Life Ins. Co., Ft. Dearborn Bldg., Chicago, Ills—Gentle- 
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men: Inclosed herewith please find check C. H. Fuller, $362.94, being 
for premium $302.94, and interest on policy loan $60, due under No. 
22182, 18th inst. Please send us receipt for Mr. Fuller for the premium 
and the interest. Also, if you will, let us know how many payments have 
been made on his policy, when it matures, and approximately what he 
will receive. How many years was the policy taken out for, and are all 
the payments made up to date. We presume they are. 

“You write us that you have no blanks to make duplicates of this 
policy on, and would you be willing to send the original to us for ex- 
amination, after which it would be returned to you promptly. 

“Enc. Yours truly, 


“W. J. Steckel, Cash.” 


Exhibit D. 
“Illinois Life Insurance Company, Chicago. 


“Sept. 22, 1909. 
“P, A. No. 22182—I. L. 

“Mr. W. J. Steckel, Bloomfield, Iowa—Dear Sir: You will find 
herewith receipt covering the premium on policy held by Charles H. 
Fuller, No. 22182, which also includes interest on renewal of his policy 
loan to September 18, 1910. 

“Mr. Fuller’s policy was issued on September 18, 1901, in lieu of 
an assessment policy he formerly carried in the Bankers’ & Merchants’ 
Life Association. In issuing the 20-payment policy the Illinois Life dated 
it back to September 18, 1895, thus giving him the benefit of the age 
43 premium rate, and the 6 years he carried the assessment policy. 

“All computations of time are made from September 18, 1895, and 
no further payment of pemiums will be required on the policy after the 
annual premium due September 18, 1914. He is required therefore, to 
make five more annual payments. 

“The cash surrender value of the policy at the end of the 20 years 
is $4,272, plus the accumulations that will be apportioned if the policy is 
in force at that time, and all premiums paid, and less any indebtedness 
against the policy at that time. The policy is known as a 20-payment 
guaranteed annual addition. 

“The policy is held by the company as collateral security for a loan, 
and it is against the rules of the company to permit its collateral to go 
out of its hands. If you have a correspondent in this city and desire 
that he make an extract of this policy, we will be glad to permit him to 
do so, if he will call at this office with proper authority from Mr. Fuller, 
or we will be glad to give you any additional information by mail. 

“Yours very truly, B. J. Stookey, 
te Pe Assistant Secretary.” 


To a correct understanding of plaintiff’s contention with reference 
thereto, an explanation should here be made of the nature of the insur- 
ance company’s claim to its alleged prior lien of $1,329.06 upon the pol- 
icy. lt appears without dispute that in the year 1896 the Bankers’ & 
Merchants’ Life Association issued to Fuller a life policy for $6,000. 
Fuller had carried this policy about 6 years when said Life Association 
was consolidated with or absorbed by the defendant in this case. About 
the same time defendant and Fuller entered into an arrangement by which 
Fuller gave up the old policy and took another, issued by the defendant 
for the same amount, but upon a different plan—the former having been 
a life-payment contract, and the latter a 20-payment contract, subject to 
a credit for the 6 years in which the insurance had been carried in the 
old company, thus making the new contract mature in 14 years. By 
reason of the change in plan of premium payments, an agreement was 
effected by which the excess of yearly premiums on the 20-year plan 
over premiums on the life plan for the 6 years before the exchange of 
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policies, was computed at $1,329.06, and for this sum Fuller gave to de- 
fendant a so-called “certificate of loan” by the terms of which the debt 
should stand as a preferred charge or lien upon the insurance. As we 
understand its terms, this indebtedness was to draw interest, but ex- 
cept as the same might be reduced by application thereto of dividends 
and profits, neither principal nor interest was subject to demand or to 
enforced payment until the policy should mature by the death of the 
insured or by the end of the distribution period. 

It is this indebtedness which plaintiff alleges the defendant failed 
to disclose in answer to its inquiries in the year 1909, thereby deceiving 
and misleadng the plaintiff as to the value of the policy, and causing the 
loss for which a recovery of damages is now claimed. This claim makes 
it necessary to consider, first, whether the insurance company, to which 
the inquiry was addressed, understood, or, as persons of ordinary ex- 
perience and intelligence ought to have understood it, as calling for such 
information. If the company knew or ought to have known or under- 
stood, from the matter and manner of such inquiry, that its failure to 
mention the “certificate of loan” might reasonably lead the plaintiff to 
give Fuller more credit than would have been extended to him if the 
fact had been made known, and plaintiff, acting as a reasonably prudent 
person, was thereby misled into giving Fuller credit which would other- 
wise have beef refused, and loss has resulted to the plaintiff therefrom, 
its right to a recovery has been sufficiently established. On the other 
hand, if the correspondence had between the parties is not fairly and 
reasonably susceptible of such interpretation, then plaintiff has no right 
of action, even though it would have acted otherwise, had it known of 
the existence of defendant’s prior lien. 

We have read and re-read the four letters constituting this corres- 
pondence, to ascertain as nearly as may be how they must have been un- 
derstood by the parties writing them and by those to whom they: were 
sent. Experienced and intelligent business men, desiring to obtain ac- 
curate knowledge of matters affecting their own interests, realize that, 
if the information sought is to be of any real value, their inquiries there- 
for must be definite and specific. The person to whom such question is 
addressed is not expected to go beyond the scope of the inquiry and 
volunteer information not asked for. It was an easy thing for the 
plaintiff to say to the company, if such was the case, that it had been 
asked to give credit to Fuller on the pledge of his policy, and therefore 
wished to learn to what extent such policy was already incumbered by 
prior liens and charges. To such an inquiry, either in words or in sub- 
stance, the defendant, if it assumed to answer at all, would have been 
bound to state the whole truth, and if it failed to do so, thereby mis- 
leading the plaintiff to its injury or loss, liability for the deceit so per- 
petrated would be indisputable. 

But we find nothing in the letters before us to which this rule of 
liability is applicable. The first letter from plaintiff furnishes the key- 
note to the entire correspondence. It contains no statement or suggestion 
that Fuller was plaintiff's debtor, or was asking for credit, or seeking 
to use the policy as collateral. After an introductory paragraph, asking 
the date when the premium on the policy and interest on the loan would 
he due, in order that plaintiff might attend to it “for Mr. Fuller, who 
is a customer of ours,” the letter concludes with this statement: 

“We understand from him that you hold a loan of $1,000 with this 
policy as collateral. Is that correct, and when is the loan due, and up 
to what date has the interest been paid, and what rate of interest does it 
draw ?” 

This shows that plaintiff had already been informed by Fuller of the 
“loan of $1,000,” and the inquiry is directed solely and specifically to 
this loan. To this the defendant promptly replied with the simple state- 
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ment that the loan was for $1,000, falling due on November 18th of that 
year, and expressing a willingness to extend or renew it for another 
year upon receipt of the interest. Several weeks later, plaintiff again 
writes, inclosing remittance to cover premium and interest charges, and 
asking that a receipt for such payments be returned “for Mr. Fuller.” 
This is followed by the only other inquiry: 

“Also, if you will, let us know how many payments have been made 
on his policy, when it matures and approximately what he will receive. 
How many years was the policy taken out for, and are all payments 
made up to date? We presume they are.” 

This, with a request that the policy be sent to the plaintiff for ex- 
amination, includes everything in the line of a request for information. 
Answering the request, the defendant declined to return the policy while 
held as collateral security, but offered to permit any one calling at its 
office, with authority from Mr. Fuller, to examine the policy and make 
copy of the same, and offering to give “any additional informaton by 
mail.” Defendant also in the same letter explained that the policy was 
issued in lieu of a former policy held by Fuller in the Bankers’ & Mer- 
chants’ Life Association, that 5 more annual payments were required, 
and that the cash surrender value of the policy— 

“at the end of 20 years is $4,272, plus the accumulations that will be ap- 
portioned if the policy is in force at that time, and all premiums paid, 
and less any indebtedness against the policy at that time.” 

This, as will readily be seen, answers explicitly every inquiry made 
—the premiums paid and the number still required, the date when the 
policy matures and approximately what the insured will be entitled to 
receive at the end of the 20-year period “if the policy is in force at that 
time, * * * less any indebtedness against the policy at that time,’ and 
the plaintiff is assured of any “additional information” if it shall be 


desired. No further question appears to have been asked, and not until 


some 5 years later, and 2 years after the policy had been forfeited or 


surrendered, did plaintiff ever inform the company that it claimed any 
interest in the policy or in the insurance thereby afforded. 

There is nothing in either of the two letters written by plaintiff 
inconsistent with the theory that it was writing as the agent of Fuller, 
nor anything which can be fairly construed as a warning to defendant 
that plaintiff had acquired or was about to acquire any interest in the 
policy. The first letter speaks of Fuller simply as “a customer of ours.” 
A customer of a bank is by no means necessarily a borrower, or pro- 
spective borrower. The bank depositor, who owes no man anything and 
asks no credit, is as truly the bank’s customer as is the person to whom 
the bank lends the money so deposited. It is a matter of common knowl- 
edge that practically every bank looks after the payment of insurance 
premiums and the payment of taxes and assessment and other recurrent 
charges for the convenience and accommodation of its customers and the 
fact that such payments are made by the bank affords no reason why the 
party to whom such payments or remittances are made should infer that 
bank sending them is extending credit to the customers for whom it is 
acting. It seems to us very clear that the inquiries made by the plain- 
tiff in this case were fairly and fully answered, and, the defendant's 
offer to furnish any “additional information” desired not having been 
acted upon, there is nothing in the record upon which to charge it with 
liability for the plaintiff's alleged losses. 

The rule of law for which plaintiff contends, and in support of 
which its counsel cite many authorities, cannot be doubted ; but the 
insurmountable obstacle to its right to a recovery is in the failure to dis- 
close a case to which such rule is applicable. Only by a strained and 
unnatural construction of the language of the letters can there be found 
anything of a deceptive or misleading character. The ingenuity of coun- 
sel finds something sinister or crafty in the reference by the defendant 
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in its last letter to the fact that it was holding the policy “as colla- 
teral for a loan.” Those words were used, not in answer to any ques- 
tion, because plaintiff’s first letter shows that it knew the policy was so 
held, but in explanation of its rule not to part with the possession of a 
policy so held by it. The statement that it was held so collateral to a 
loan was strictly and literally true, and the loan for which it was so held 
was the loan for $1,000—and nothing else. It did not hold the policy as 
collateral security for the prior certificate of loan. That loan was pro- 
tected by the terms of the certificate, which provided that, when the 
policy became payable, the amount due upon such loan should be first 
deducted from the insurance, and if Fuller, or plaintiff for him, had 
paid the defendant the amount of the loan for $1,000, it would have been 
his or their right to demand a re-delivery of the policy. 

There is no evidence on which to sustain the finding for which 
counsel so earnestly argue that defendant “purposely omitted and con- 
cealed from plaintiff’ the matter of its claim on the certificate of loan, 
or that “defendant had knowledge that the Exchange Bank was honoring 
Fuller’s checks. and because thereof it knew that plaintiff’s inquiries “re- 
lated to the question of propriety of honoring and paying the checks, 
furnishing money therefor, and that the charges against the policy would 
determine whether the checks would be paid.” Surely this is drawing 
the “long bow” of logic to its breaking point. What fact is to be found 
in the record which ought to have suggested to the defendant that, 
because Fuller’s checks were honored and paid by the bank on which 
they were drawn, they represented an overdraft or the extension of 
credit by the plaintiff, rather than payments from the credit side of a 
deposit account, or that anything contained in the defendant’s letters 
could reasonably have influenced plaintiffs to. pay checks which would 
otherwise have heen dishonored? Plaintiff never notified the defendant 
that it was making payments for Fuller on the faith of the policy as 
security. The mere fact that Fuller paid the premiums in checks on 
the bank, which were honored, or that in one or more instances payments 
were sent in directly by the bank itself, is without anv significance upon 
these questions. If plaintiff was not content to trust fully to the honor 
and responsibility of Fuller, a frank and clear statement to the com- 
pany that it claimed a right in or to the policy was the most obvious 
and most effective method of preserving its rights, if any it had, and 
until shortly before this suit was brought it gave the defendant no rea- 
son to conclude that its connection with Fuller’s insurance was anything 
more than that of a banker through whom the various payments were 
made. 

There is, in short, no merit in the plaintiff’s claim that it was de- 
ceived or misled to its injury by the information it received from the 
defendant. Indeed, it is hardly too much to say that upon plaintiff’s 
own showing it is fairly apparent that the indebtedness to it by Fuller 
has been paid and satisfied, and it has never lost a dollar by reason 
of its alleged dependence on the letters written by defendant. 

[2, 3] II. Our conclusion that the facts shown do not justify a 
finding for the plaintiff on his claim for damages because of de- 
fendant’s alleged failure to truthfully or fully answer its inquiries 
made in 1909 renders unnecessary any discussion of many subsidiary 
questions which have been dwelt upon by counsel for both parties. It 
is necessary, however, that we further inquire into the case made by 
plaintiff for equitable relief under the assignment made to it by Fuller 
and wifz. It is. of course, an elementary proposition that plaintiff’s 
rights as such assignee are not other or greater than could have been 
asserted by the Fullers themselves, had no assignment been made. 

It appears without dispute that Fuller defaulted in the payment 
of the premium due in September, 1911, and the company, at his 
request, extended the time for 2 months on his note. When the note 

Vol. LIV—40. 
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fell due he again defaulted, and the insurance lapsed, .but upon his 
application and re-examination he was reinstated, and gave another note 
for the same premium due in January, 1912. When that note became 
due, it was again extended at his request to February 18, 1912, and 
then once again for an additional 10 days. Not being. then. paid, and 
further extension not being given, the insurance again lapsed as pro- 
vided by the terms of the contract. After such lapse. the company 
sent him a blank application for reinstatement to sign and return with 
a remittance for the payment in default. He sent in the application, 
but no money. From this date to September 14, 1912, the company 
repeatedly wrote Fuller urging him to take the necessary steps to restore 
his policy, but through inability to make the payment or for some 
other reason he failed to do so. Finally the company wrote him: 

“We desire to dispose of your case one way or the other, and un- 
less you see your way clear to make application for reinstatement within 
the next 10 days we will issue a paid-up policy of $70, representing your 
equity in the policy at the time of lapse, and send it to you.” 

Fulle. still remaining inactive, the company on September 14, 1912, 
did issue to him a paid-up policy of $70, cancel his loan of $1,000, and his 
certificate of loan for $1,329.06 and accumulated interest. Thus the 
situation remained for the next two years, when this action was begun. 
It is claimed now that Fuller had been lulled into a feeling of security 
by the indulgence of the company on numerous occasions in the matter 
of premium payments, and that an inequitable advantage was then 
taken of him in insisting upon the lapse of the policy. It is further 
alleged that in any event the paid-up policy for $72 was very much less 
than Fuller was entitled to. 

The bare statement of the foregoing facts is enough to demonstrate 
that the company did not hasten to take advantage of the lapse of pay- 
ment by Fuller, but, on the contrary, it showed rather extraordinary 
indulgence and patience in carrying him for nearly an entire year upon 
his repeated promises to pay—promises which remained to the end un- 
performed. His failure may have been due to his misfortune, rather 
than his fault, but for this the defendant is not responsible. The situe- 
tion so portrayed suggests the inquiry: Where during all this time 
was the plaintiff, if, as it now claims, it was in effect the actual or 
qualified owner of the policy, relying upon it as security for the credit 
it had extended to Mr. Fuller, and therefore vitally interested in seeing 
that the premiums and interest due to the defendant were duly paid. 
This question is somewhat aside from the discussion of the branch of 
the case now under discussion, but it is one of several sidelights which 
tends to illuminate the merits of plaintiff's claims to equitable relief. 

Passing, then, from the allegation of inequitable advantage by the 
defendan. in holding the policy forfeited as being wholly unproven, we 
have then to ask whether there is any proof of fraud or mistake in the 
settlement to which we have alluded. The plaintiff placed an officer of 
the defendant on the witness stand, and showed by him that on the date 
of the lapse of Fuller’s policy the reserve value of his policy was $3,379.- 
62. Fron: this sum deductions were made as follows: 

Unpaid premium 
Cash loan 
Certificate of 


$3,328 50 


—leaving a remainder of $51.12, which sum purchased a paid-up policy 
of $70. In other words, by this settlement Fuller’s indebtness to the 
amount of $3,328.50 was paid off and he received a small paid-up policy 
of a cash value of $51.12. It is also not to be overlooked that he had 
the protection of an insurance of $6,000 during the 16 years from the 
date of his first policy until he allowed the last one to lapse. It may be, 
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as couns*! argue, that the return received by the insured was not in 
just proportion to the premium he had paid; but it appears to be all 
his contract calls for in the event he allowed it to lapse. The policy 
was evidently one of those which provide for an accumulation period 
upon conditions by which, if the insured lived out the term and keeps 
his insurance in force, the benefits are ordinarily large and liberal; but 
if he fails to outlive the term, or permits his policy to lapse before the 
right to a distribution matures, the benefits are by no means so satis- 
factory. We find nothing in the evidence from which it can be said 
that under the conditions of his policy, Fuller received in the settlement 
anything less than he was entitled to. True, appellant is not bound by 
the evidence of the defendant's secretary as to the amount which should 
have been paid Fuller; but, if it desires to impeach the sufficiency of the 
settlement, the burden is upon it to show that Fuller was entitled to 
a greates sum. In this there is a signal failure. Counsel have pre- 
sented in argument several ingenious methods of computation, but they 
have the misfortune to be without solid basis in the terms of the agree- 
ment. 

It is true, no doubt, that the company or its officers sought to en- 
courage Fuller to keep up his policy, and pointed out that the accumula- 
tions wou'd show or did show a yearly increase, but to enjoy or obtain 
the benefits of these accumulations it was necessary for him to persevere 
to the end—and this he did not do. It is quite clear that under no 
provisions of the contract could the insured drop out during the term 
and demand a distribution to him of the accumulations guaranteed for 
the end of the 20-year period in proportion to the time he had carried 
the policy. If it be true that the secretary as a witness evaded or 
failed to answer counsel’s inquiry in regard to the accumulations, that 
fact may very properly be considered on the question of his veracity 
or the value of his testimony, and may also justify an unfavorable in- 
ference against the company, if there be any substantial conflict in the 
testimony on that point; but the entire lack of any evidence on which 
to base a conclusion more favorable to the appellant cannot be supplied 
by such inference. The offer to pay the past-due premiums and the 
cash loan of $1,000, on condition that the policy be reinstated in force, if 
made by Fuller himself, would give him no right to relief in a court 
of equity, and, as we have before suggested, plaintiff, as Fuller’s as- 
signee, stands in the shoes of his assignor, and the trial court did not 
err in so ruling. 


[4, 5] III. Preliminary to the trial below, plaintiff moved the court 
to strike all those parts of the defendant’s answer setting up or relating 
to the su-called certificate of loan, because the contract of insurance is 
an Iowa contract, and the said agreement or certificate of loan not 
being mentioned or set forth in the application, and indorsed upon or 
attached to the policy, it cannot be relied upon by the company as a de- 
fense in whole or in part to this action. The motion was denied, and er- 
ror is assigned thereon by the appellant. It is conceded that neither the 
application for this policy nor a copy thereof was indorsed upon or at- 
tached to the policy, and it is theory of the appellant that under our 
statute (Code, § 1819) the company is precluded’ from pleading, alleg- 
ing, or proving the agreement between ‘itself andthe insured relating to 
the certificate of loan. Without attempting to decide the question discus- 
sed by counsel, whether the policy is to be considered an Iowa contract 
or Illinois contract, we are quite clear that on neither theory does the 
statute referred to have any controlling effect upon the rights of the 
parties. The statute cited provides that an insurance company issuing 
a policy of life insurance shall indorse thereon, or attach thereto, a true 
copy of “any applications or representatons of the assured which by the 
terms of the policy are made a part thereof, or of the contract of insur- 
ance or referred to therein or which may in manner affect the validity 
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of the policy.” The omissions so to do do not render the policy in- 
valid, but such neglect has the effect to preclude the insurer from “plead- 
ing, alleging, or proving such application, or representations or any part 
thereof, or the falsity thereof in any action upon such policy.” 

In so far as this action is based upon the alleged failure of the de- 
fendant to truthfully or fully answer its inquiries in the correspondence 
of 1909, it is in no proper sense “an action upon such policy,” and mani- 
festly the statute has no application thereto. Neither is an equitable 
proceeding to reinstate a lapsed policy an “action upon the policy,” though 
it is quite true that in such action it may become necessary to prove and 
consider the terms of the contract so far as they affect the right to rein- 
statement, and it is possible that under some conditions the statute may 
become an obstacle to such proof. The primary purpose of the statute 
is to protect policy holders and their beneficiaries against defenses based 
on alleged breaches of warranty or false representations by the assured, 
or upon other contract provisions, except such as are found in the 
policy itself, or in the application which is attached or indorsed by copy 
upon the policy. Now, in this case the company does not plead or put 
in evidence the application upon which the policy was issued, nor is it 
made to appear that such application embodied the certificate of loan or 
contained any reference thereto. There is nothing indeed to indi,cate 
that such a reference was necessary to the completeness of the applica- 
tion. 

The certificate of loan was in effect a collateral agreement whereby, 
the policy here in question having been substituted for the one issued 
by the Bankers’ & Merchants’ Association, it was arranged that the ex- 
cess in cost of the insurance upon the new plan over its cost upon the 
old plan should be treated as a loan, and stand as a lien upon the in- 
surance, and be deducted therefrom when the policy-matured, but should 
not otherwise constitute a personal indebtedness against the insured. 
Tf appellant’s theory be correct, and the policy holder, having obtained 
insurance by acknowledgment of a debt to be paid out of the proceeds 
of the policy when carried to its maturity, may let his policy lapse by 
failure to pay an annual premum and then call the statute and the courts 
to his aid to reinstate his policy in full force. freed from the claim of 
the company for payment of his acknowledged debt, then the law in- 
tended for his just protection is perverted into a means of grave injus- 
tice to the other party. No precedent for the appellant’s proposition is 
cited by counsel which supports their proposition in this respect, and 
we are unwilling to establish one. Indeed, the very question seems to 
have been decided by this court adversely to the appellant in the recent 
case of Long v. N. W. Nat. Life Ins. Co., 169 N. W. 386, where the 
action was brought directly upon the policy against the insurer, and it 
was held that a loan agreement like the one in the instant case was no 
part of the application, and that Code, § 1819, has no application there- 
to. 

All other questions argued by counsel are necessarily controlled by 
our conclusions herein announced. 


The judgment below was right, and it is affirmed. 
Ladd, C. J., and Stevens and Gaynor, JJ., concur. 





Indiana Nat. Life Ins. Co. v. Maines 


COURT OF APPEALS OF KENTUCKY. 


INDIANA NAT. LIFE INS. CO. 
v. 
MAINES.* 


2. INSURANCE—INSURER NOT LIABLE ON FALSE REPRE- 
SENTATION AS TO OCCUPATION. 


Where an applicant for life insurance stated that he was engaged 
in farming as a business, when in fact he was in a place where 
various intoxicating drinks were sold, and if the insurer had known 
the truth it would have rejected the application, as it did a few days 
after receipt, on discovery of the “ruth, the insurer was not liable to 
the applicant’s widow, though a “binding receipt” for the first year’s pre- 
mium had been issued, and applicant had been approved by the in- 
surer’s medical examiner when he was killed. 


(For other cases, see Insurance, Dec. Dig. § 296.) 


Appeal from Circuit Court, Grant County. 

Acticn by Jennie Maines against the Indiana National Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 
Reversed, with directions. 


C. C. Adams, of Williamstown, and C. E. Henderson, of Indian- 
apolis, Ind.. for appellant. 

B. F. Menefee, of Crittenden, and J. J. Blackburn, of Williamstown, 
for appellee. 


CarroiL, C. J. On August 1, 1916, Edgar B. Maines was procured 
by W. P. Strader, an agent of the appellant insurance company, to 
make application for a policy in the sum of $1,000 for the use and bene- 
fit of his wife, the appellee, Jennie Maines, for which he was to pay 
then and each year thereafter a premium of $46.63. On August 5, 
1916, Ma:nes was killed and his widow, the beneficiary thereafter, upon 
the refusal of the company to pay the insurance, brought this suit and 
recovered judgment for the full amount thereof. The case is brought 
here by the insurance company upon the ground that the court erred 
in sustainrg a demurrer to its answer, which set up the defenses it 
relied on. 

There is no dispute about the facts that on August 1, 1916, Maines 
signed and delivered to the agent his application in writing for the in- 
surance; that on August 1, 1916, in payment of the first premium of 
$46.63, Maines executed to the agent a note for this amount, which 
was accepted by the agent, and at the same time the agent gave to 
Maines wkat is known as a binding receipt; that on August Ist Maines 
submitted to a medical examination, and the medical examiner found 
him to be, and so stated in his report, a first-class risk; that the ap- 
plication and other related papers were sent to the company at its 
home office in Indianapolis and received by it on August 2, 1916; that 
Maines was killed before the application had been acted on or any 
policy issued; that the note given for premium was tendered to Mr. 
Maines when the liability of the company was denied. 

In the answer it was set up that in his application for insurance 
Maines. in answer to questions, said: 


* Decision rendered, September 26, 1919. 214 S. W. Rep. 820. 
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“Q. What is your present occupation, kind of business, and position 
held? A. Farmer. Q. Do you contemplate making any change, tem- 
porary ot permanent, in your occupation? A. No. Q. Are you en- 
gaged in the sale or manufacture of alcoholic, malt, or vinous liquors? 
A. No. Q. How long have you been engaged in your present occupa- 
tion? A. All my life.” 

That the application further recited that: 

“I agiee that the statementg and agreements herein and the state- 
ments to the medical examiner in part 2 of application are made for 
the purpose of securing this insurance and declare that all such state- 
ments are complete and true without exception, unless exception is indi- 
cated.” 

And further recited that: 

“Tl further agree that no contract of insurance shall be deemed 
made ani no liability on the part of said company shall arise until a 
policy shall be issued and delivered ¢o me, nor until the first premium 
thereon shall be actually paid while I am in good health.” 

The answer also averred that the binding receipt read as follows: 

“Received forty-six and 63/100 note, dated July 31, 1916, due 
November 1, 1916, from E. B. Maines, in full settlement of first pre- 
mium on a proposed insurance of $1,000 on his life, application for 
which is this day made to Indiana National Life Insurance Company 
of Indianapolis Indiana, subject to the following conditions: 

“First. No contract of insurance shall be deemed made and no 
liability on the part of the said company shall arise until a policy shall 
be issued and delivered to me, nor until the first premium thereon shall be 
actually paid while I am in good health. 

“Second. That the application will be completed by sbmitting 
to a medical examination, and if such application be declined by the 
company, the premium paid, as evidenced by this receipt, will be re- 
turned. 

“Third. Any change in the terms and conditions of this ‘binding 
receipt’ or its use for any but the first premium will render it void.” 

[1] Under the undisputed facts as they appear in the answer, and 
which for the purposes of the case on this appeal must be taken as 
true, we think the lower court committed error in sustaining the general 
demurrer to the answer and in giving judgment for the amount of 
the insurance. 

[2] The chief defense relied on by the company, as we understood 
the record is that the statement of Maines in his application that he 
was engaged in farming was material to the risk and false; that in fact, 
as stated in the answer, he was then, and had been for some time pre- 
vious thereto, engaged as assistant and clerk in an establishment where 
various kinds of soft drinks of a malt and intoxicating nature were 
being dispensed and sold; and that if Maines in his application had 
stated the truth as to his business and occupation, and the company 
had known of the truth and facts as to his business and occupation, 
it would have then and there, according to its usual course of business, 
immediately rejected and declined to consider said application, as n 
did do a few days after receiving the application, and as saon as it 
discovered the business Maines was engaged in when the application was 
made. 

We do not think it necessary on this appeal to go into any dis- 
cussion of the law of this case, as we think the demurrer to the answer 
should have been ‘overruled, and the case prepared for hearing and 
disposition on the issues raised by the pleadings, and such other plead- 
ings as the parties may desire to file. 

Wherefore the judgement is reversed, with directions to overrule 
the demurrer to the answer and for further proceedings. 








Life. ] Wharton v. New York Life Ins. Co. 


SUPREME COURT OF NORTH CAROLINA. 


WHARTON 
v. 
NEW YORK LIFE INS. CO. (No. 173.)* 


1. INSURANCE—CREDIBILITY OF WITNESSES’ BEING _IN- 
VOLVED, SUICIDE OF INSURED QUESTION FOR JURY. 
The credibility of witnesses being involved, the question on the af- 

firmative defense of suicide of insured is for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


3. INSURANCE—EVIDENCE OF NEGLIGENCE OF PASSENGER 
NOT PROOF OF INTENT TO COMMIT SUICIDE. 
Evidence that insured, killed by a train, was guilty of negligence, 
does not of itself prove an intent to commit suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4. INSURANCE—BURDEN OF PROOF ON PARTY ALLEGING 
SUICIDE. 


There is a presumption of law against insured having committed 
suicide, so that the burden of proof is on the party asserting suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE — INSURED “TRAVELING AS PASSENGER,” 
WITHIN POLICY, WHEN KILLED AT INTERMEDIATE 
STATION. 


Death of insured was caused by accident while he was “traveling 
as a passenger,” within a life policy providing, in such case, for recovery 
of double the face of the policy, though he had got off at an intermedi- 
ate station for a legitimate purpose, while the train was waiting, and 
was killed in attempting to reboard it. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Traveling. ) 


Appeal from Superior Court, Pamlico County; Daniels, Judge. 

Action by Lovie T. Wharton, administratrix, against the New York 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
No error. 


This was an action on a $5,000 insurance policy on the life of Ray- 
mond M. Wharton, with the following additional provision: 

“Or double the face of this policy upon receipt of due proof that 
the death of the insured was caused directly by accident while traveling 
as a passenger on a street car, railway train, steamboat, licensed for 
transportation of passengers, or other public conveyance operated by a 
common carrier.” 

And with the further provision: 

“In event of self-destruction during the first two years, whether the 
insured be sane or insane, the insurance under this policy shall be a sum 


* Decision rendered, Oct. 1, 1919. 100 S. E. Rep. 266. 





614 Insurance Law Journal, Vol. 54. [Dec., 1919 


equal to the premium thereon, which has been paid to and received by the 
company, and no more.” 

The defendant set up the defense that— 

“The death of plaintiff’s intestate was caused by his own act of self- 
destruction.” 

The jury found the issues as follows: 

(1) “Was the death of the said Raymond M. Wharton caused di- 
rectly by accident while traveling as a passenger on a railroad train op- 
erated by a common carrier? Answer: Yes. 

(2) “Was Raymond M. Wharton’s death due to self-destruction 
Answer: No. 

(3) “In what amount, if any, is defendant indebted to the plaintiff? 
Answer: $10,000, with interest from the 20th day of June, 1917, at the 
rate of 6 per cent. per annum until paid.” 

Judgment accordingly. Appeal by defendant. 


James H. McIntosh of New York City, Moore & Dunn, of New- 
bern, and James H. Pou, of Raleigh. for appellant. 

Z. V. Rawls, of Bayboro, and D. L. Ward and Ward & Ward, all 
of Newbern, for appellee. 


CiarK, C. J. It is admitted that the plaintiff’s intestate, R. M. Whar- 
ton, on June 3, 1917, boarded a train at Greensboro, with ticket to Golds- 
boro, which train was due to arrive in Raleigh at 4:20 a. m. It was also 
in proof that the deceased bought a 1000-mile book at Greensboro, and 
exchanged 189 miles of it for a ticket to Newbern, and rode in the 
white day coach from Greensboro to Raleigh, and was killed by the same 
coach as the train was backing out of the Raleigh station about 4:35 a. 
m., and that he had on his person the mileage book and coupon from 
Greensboro to Newbern, and was on his way to his farm and home in 
Pamlico county. It was also in evidence that his family was in Greens- 
boro for the purpose of educating his children, and that he had a small 
grocery store there. It was also in evidence that he stepped off the 
coach at Raleigh, but remained in the station, and was walking up and 
down on the concrete pavement between the tracks, and was some 10 
feet from the track when “All aboard!” was called; that he was then 
either standing or sitting on a box, and started towards the backing train; 
that in some way he got on the track between the Pullman and the day 
coach, and was run over and killed. 


The defendant offered evidence which it contended should have sat- 
isfied the jury that he deliberately crawled under the backing train for 
the purpose of being run over. The plaintiff offered evidence, that it 
contended should satisfy the jury, that the deceased ran to get on the 
day coach, and, the door of the vestibule to that and to the Pullman be- 
ing closed, he stumbled or fell, and was caught on the track between 
that and the Pullman, and was run over and killed. They also offered 
evidence tending to show that the deceased had no motive to commit sui- 
cide, and that his death was entirely accidental. 


[1, 2] This evidence was earnestly discussed here, and doubtless 
before the jury. The jury, however, found that the death of the de- 
ceased was caused by an accident, and not as an act of self-destruction. 
It can serve no purpose to elaborate the testimony, for there was evi- 
dence tending to sustain the theory that the death was caused by an ac- 
cident, and the burden of proof was upon the defendant to establish its 
allegation that the death was deliberate self-destruction. The function 
of the jury was to determine the fact. The burden of proof being on 
the defendant to prove its defense, the court could not adjudge that an 
affirmative defense is proven, for that involves the credibility of the wit- 
nesses, which is a matter for the jury. Spruill v. Insurance Co. 120 N. 
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C. 141, and numerous citations thereto in the Anno, Ed., 27 S. E. 39. Be- 
sides, there was evidence to go to the jury that the death of the de- 
ceased was accidental. 

[3, 4] This is not a question whether the deceased was guilty of 
contributory negligence, for, if it were conceded that he was, this does 
not of itself prove an intent to commit suicide, The presumption of law 
also is against self-destruction, and the burden is on the party who is 
asserting it. The court properly charged the jury that the burden was 
on the defendant to satisfy the jury by the greater weight of the evi- 
dence that the deceased got in the way of the train with the intent to 
pesca himself, and unless the jury so found to answer the second is- 
sue “No.” 

[5] The court also charged the jury: 

“Tf you find from the greater weight of the evidence that Raymond 
M. Wharton, the deceased, purchased the ticket from Greensboro to 
Newbern, and was proceeding on the journey on the train that killed 
him, and on the arrival of the train at Raleigh, where it had a stop for 
some little time prior to its proceeding to Goldsboro, and he got off the 
train for the purpose of getting a cup of coffee, or some breakfast, or 
for any other legitimate purpose, and with the intent to take the same 
train at the time of its departure, and continue his journey, and that at 
the time the conductor or porter cried ‘All aboard!’ for the departure 
of the train he was waiting, and undertook to get aboard the cars to con- 
tinue his journey, and in the effort to get aboard he accidentally fell on 
the track, and was thus accidentally injured, and died the same day from 
the effect of the injury so received, you should answer the first issue 
"ven ” 

The defendant also excepted to this, but it is correctly stated. 

The defendant further contends that, as the policy provides liability 
“when the death of the insured was caused directly by accident while 
traveling as a passenger,” the deceased having gotten off the train while 
it was standing in Raleigh, he was not traveling as a passenger at the 
time. He cites certain cases where it was so held when the accident oc- 
curred under a policy which provided that the injury must occur while 
the passenger is “riding on the train.” It is not necessary to consider 
whether this is not too technical (and in fact it has been overruled), 
for here the language of the policy was altered, perhaps intentionally, on 
account of those decisions, and provides, “while the insured is traveling 
as a passenger.” 

These words have been construed by this court. in Wallace v. Rail- 
road, 174 N. C. 171, 93 S. E. 731, which held: 

One who has purchased his ticket to his destination on a passenger 
train does not relieve the railroad of its duty to him as such passenger 
by getting off the train during its stop at an intermediate station, without 
notice to its employees or objection from them, to see some person there 

on business.” 

In that case there is a full and well-considered opinion by Allen, J., 
who held, with citation of authorities, that while there is some conflict— 

“The better rule, and one supported by the weight of authority, is 
that a passenger does not lose his rights as such by leaving the train 
temporarily at an intermediate station for a lawful purpose. 10 C. J. 
624; 4 R. C. L. 1040; Railroad v. Sattler 64 Neb. 686 [90 N. W. 619, 57 
L. R. A. 890, 97 Am. St. Rep. 666]; Dodge v. Railroad, 148 Mass. 207 [19 
N. E. 373, 2 L. R. A. 83, 12 Am. St. Rep. 541]; Parsons v. Railroad, 113 
N. Y. 355 [21 N. E. 145, 3 L. R. A. 683, 10 Am. St. Rep. 450]; Railroad 
v. Coggins [88 Fed. 455] 32 C. C. A. I. and other authorities in the note 
to the citation from Corpus Juris and Ruling Case Law, supra.” 

He becomes a passenger when he goes on the premises for that pur- 
pose, and this relation continues till the termination of the contract of 
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carriage. Daniel v. Railroad, 117 N. C. 592, and citation thereto in the 
Anno. Ed, 23 S. E. 327, 4 L. R. A. (N. S.) 485. 

[6] The defendant also contends that there is a defect in jurisdiction, 
in that letters of administration were taken out in Pamlico county. The 
plaintiff testified that at the time of the accident she had two homes; 
that she had been living in Greensboro nearly a year, but that.her so- 
journ there was temporary, and for.the purpose of educating her chil- 
dren; that her house and home were in Pamlico, and she had returned 
there soon after the death of her husband. The probate court having 
found that the plaintiff's home, and the residence of the deceased, was 
still in Pamlico at the time of his death, issued letters of administration 
there, and they cannot be impeached collaterally. The defendant should 
have moved in that court to cancel her letters in Pamlico, if it had suf- 
ficient proof. Reynolds v. Cotton Mills, 177 N. C. 412, 99 S. E. 240. 

This point was not made on the trial, nor is it presented by any as- 
signments of error. The defendant attempted to raise it here for the 
first time on his general exception to the refusal of the motion of non- 
suit. Had it been pleaded or even had exception been taken on the trial, 
the plaintiff would have had opportunity to put on fuller testimony. 
The objection cannot be raised collaterally when it is not pleaded, as a 
defense. It is not seen that the defendant has been prejudiced in any 
wise by the action having been brought in Pamlico, instead of Gulford. 

No error. 


COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


TEAGUE 
uv. 
AMERICAN NAT. INS. CO. (No. 7739.)* 


1. INSURANCE—PROVISION FOR FORFEITURE OF CON- 
TRACT WILL NOT BE ENFORCED WITHOUT CLEAR 
PROOF. 

Where a life insurance company gave its agent a contract term- 
inable at will of either party, without cause or notice, the original 
terms of which were modified to provide additional reward for addi- 
tional services, provisions that should the contract terminate by res- 
ignation, death, dismissal, or otherwise during the year, the salary or 
Gommission which the agent had received should be in full of all his 
claims and demands, were in the nature of forefeitures, not favored in 
law, and will not be enforced in the absence of clear proof that they 
were so intended. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 
2. INSURANCE—FORFEITURE CLAUSE IN AGENCY CON- 
TRACT CONSTRUED. : 
_A contract between a life insurance company and its agent, con- 
sisting in part of writing and in part of oral agreements, the writing 


~ * Decision rendered June 27,.1919. Rehearing denied October 9, 1919. 
215 S. W. Rep. 131. 
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containing provisions that, upon resignation, dismissal, death, or other 
termination of the agency during the year, the salary or commission 
which the agent had received should be in full of all his claims 
and demands upon the company, construed as meaning what agent had 
received up to such time, and that he forfeited anything that might 
afterward accrue on business done subsequent to his retirement, and 
also to contemplate a full adjustment and settlement of accounts on 
termination of agency. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Appeal from District Court, Harris County; J. D. Harvey, Judge. 
Suit by H. P. Teague against American National Insurance Com- 


pany. Judgment for defendant, and plaintiff appeal@ Reversed 
and remanded. ; 


Pleasant F. Graves and H. L. Livingston, both of Houston, for 
appellee. 

Williams & Neethe and C. W. Nugent, all of Galveston, and Kennerly, 
Williams, Lee & Hill, of Houston, for appellee. 


Graves, J. H. P. Teague filed this suit against the American 
National Jnasurance Company, a corporation, to recover specified sums 
alleged to be due him by it under the terms of two written contracts 
between them of date July 20, 1915, and January 1, 1916, respectively, 
as well as under certain amendments and modifications thereof, charged 
to have been duly made by the company, verbally in some instances, and 
through written instructions in others; both gontracts were declared 
upon by the plaintiff and made a part of his petition. 

By the recitations of the first one he was to act as agent for 
the company at Houston, Tex., in securing applications for insurance 
policies to be issued by it, which he averred he did until January 1, 1916, 
when he was promoted to the position of assistant superintendent, and 
given the second contract, under which he worked until his resigna- 
tion, on November 9, 1917. 

The provisions of the contracts on which the case turned: below 
were these: 

Paragraph 1 in the agency contract of July 20, 1915: 

“Tt is hereby mutually agreed that if this agreement and the em- 
ployment thereunder shall terminate for any cause, by resignation, dis- 
missal, death, or otherwise, during any year, the salary or commission 
which said agent shall have received from the company shall be in full 
cf all claims and demands upon the company in favor of said agent 
under this agreement for his services up to the time in any capacity, 
and all further salary or commission which a successful continuance 
of the agency might have secured to him shall be forfeited, except, 
however, if said agent has received any amount in excess of what he 
has earned under this agreement, he shall refund same to the company 
at the termination of the agreement.” 

Paragraph K from the assistant superintendency contract of Jan- 
uary 1, 1916; 

“It is hereby mutually agreed that for any cause either party shall 
be at liberty to terminate this agreement without notice to the other, 
and, in case of resignation, death, or dismissal of said assistant super- 
intendent during the year, the compensation which shall have been paid to 
said assistant superintendent under this agreement shall be in full of all 
claims and demands upon the company in favor of said assistant superin- 
tendent under this agreement for his service up to that time in any capacity, 
and all further salary or commission which a successful continuance 
of the assistant superintendency might have secured to him shall be 
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forfeited, except, however, if said assistant superintendent has received 
any amount in excess of what he has earned under this agreement, he 
shall refund same to the company at the expiration of this agree- 
ment.” 

Notwithstanding these particular clauses in the successive contracts 
he sued upon, Teague declared the company indebted to him under 
their general contract relations, as so amended and charged in various 
specified amounts in the way of special salaries, bonuses, commissions, 
moneys expended by him for its benefit and account, amounts exacted of 
him by ‘he company that should have been paid by others, and charged 
that it had never paid him anything whatever thereon except $100 on a 
particular bonus account. 

Under the first or agency contract and amendments thereto, it 
was averred that a total of $423.13 had been promised and had become 
due him $225.88 of it for a special salary of fifteen times the weekly 
premium on certain enumerated policies, $105 as a bonus in amount 
equal to three times the net annual increase, reduced to a weekly 
basis, on ordinary business produced by plaintiff, and $92.25 as a bonus 
of five times the net increase in life, limited payment, and endowment 
policies issued on applications obtained by him. 

In like manner he averred there had been promised and was due 
him under the assistant superintendent contract, as amended and modi- 
fied, in <ddition to jother salaries and commission's, a total of $893.62, 
these being the items: A bonus of $330, being an amount equal to 
twice the net annual increase, reduced to a weekly basis, on all or- 
dinary business; the sum of $182.04 as an increase in his guaranteed 
weekly salary, the same to be computed and to become due him under 
certain ccnditions detailed in the contract, all of which were averred 
to have heen met and complied with; an aggregate of $237.94 for a 
special salary of three and four times the total net increase of the 
collectible weekly debt of all agents working under plaintiff, less pre- 
miums on policies transferred from ‘other agencies, such special salary 
being computed for the two different periods from January 1, 1916, to 
June 30, 1917, and July 1, 1917, to November 9, 1917, also $17.51 for 
commissions on policies secured by him, $51.13 paid the company by 
him on shortages of other agents, and $75.66 charged against his ac- 
count by defendant on excess arrearages of other agents, both of which 
lagt-mentioned amounts were alleged to have been wrongfully charged 
against plaintiff. He sought judgment for the $1,316.75 thus claimed 
to be due, less $100 acknowledged to have been received “as a bonus 
on times increase,” leaving a balance for which recovery was asked 
of $1,216.75- 

The defendant company presented, and the trial court sustained, 
a general demurrer as well as several special exceptions, to this pe- 
tition, and, upon the refusal of the plaintiff to further amend, judg- 
ment was rendered for the defendant on the pleadings. From that 
action this appeal proceeds. 

[1] We think the court below erred, and that the pleading stated 
a good cause of action. The court’s view, as reflected by the re- 
citations in the judgment, was that the above-quoted provisions I and 
K in the contracts barred any recovery by the appellant; that he was 
already tound under their original terms to perform all the services 
he alleged, even through the amendments and modifications, without 
the promise or hope of any additional rewards; that consequently he 
furnished no new consideration to the company for any promise it 
may have made him of further remuneration for extra effort; and 
that such promises on its part, therefore, amounted, at most, to mere 
gratuitous statements about services it was entitled to receive for 
the compensation as originally fixed. 

To give the contracts this effect, it is necessary not only to single 
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out and construe the copied stipulations most strongly in favor of the 
party promulgating them, the insurance company—since the averment 
was made that it did so—but also to read into them the strictest sort of 
forfeitures, thereby viblating, it seems to us, two widely accepted rules 
of construction of such instruments in controversies over them between 
the immeaiate parties thereto. Armstrong v. Life Ins. Co., 112 S. W. 
327; Alabama Oil Co. v. Sun Co., 99 Tex. 606, 92 S. W. 253; Singer 
Co. v. Brewer, 78 Ark. 202, 93 S. W. 755: Washington Life Ins. Co. 
v. Reinhardt, 142 S. W. 603; Simmons Hardware Co. v. Adams, 147 
S. W. 1197; Elliott on Contracts vol. 3, pars. 1988-9. 

As said in the cases cited, such provis§ons are in their nature for- 
feitures, are not favored in law, and will not be so enforced except 
upon clear proof that they were so intended, wr unless there is no 
escape from so doing, especially where the party asking such con- 
struction drew the contract. To so hold in this instance is to say that 
if this appellant had in fact received one cent from the insurance 
company for his services on any account between them, although it 
may then still owe him thousands of dollars, he was forever pre- 
cluded and must be considered as having entirely forfeited any such 
balance 1s a consequence of the mere act of resigning, having been 
promoted to a higher position with the same company, or of otherwise 
changing his relations toward it. 

At this point it is well to note that these contracts were term- 
inable at the will of either party, on instant action, with or without 
cither cause or notice, and as other portions of their context that 
the quoted stipulations show did not bind Teague to work even for 
a day if he did not want to. In the firsgé one it was not even specified 
that he should give all his time to the business, but there simply ap- 
peared an inquiry as to whether he intended to do so. There was no 
designate? amount of work he was to do, no particular amount in 
applications he was to secure, no number of active hours per day pre- 
scribed—just that he was to act as agent for the company. 

These facts differentiate the case here presented from those passed 
upon in the cases cited by the appellee upon this question. It will 
be found, we think, that in each of them there was a particular piece 
of work to be done, or a particular enterprise or thing to be ac- 
complished in a specified way, in a prescribed time, and for a fixed 
consideration. In other words. the matter to be done was to be per- 
formed in a detailed, agreed-upon manner, time, and place, so that the 
party claiming the additional compensation could not show that he 
had done anything additional to what was contracted for when he 
made his original contract. 

[2] In combating the construction adopted by the trial court here, 
the appellant contends that the purpose and effect of the modifications 
and amendments he alleged was to promise him other and further 
bonuses, salaries, and compensations than those specified in the contracts 
as originally written for additional services; that their object was to 
induce him to work harder, make greater exertions, than he had before 
contracted or was expected to put forth; and thus secure for the in- 
surance company more policies and premiums than the ordinary agent 
or assistant superintendent might do on contracts like his own as first 
written; and that if he worked one day or hour under such modified 
contracts, he furnished a consideration for ‘the additional benefits 
so promised him, in the increased business and premiums to the com- 
pany, and in the mutual interests served and promoted by his extra 
efforts. 

Considering the contracts as a whole, in the light of the attending 
circumstances, which, gince they were in their entirety attached to 
the petition, not only may, but should, be done in arriving at the in- 
tention of the parties, that seems to us much the more reasonable in- 
terpretation of what must have been the purpose and meaning of those 
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who made them. The case of Ross v. Moore, 191 S. W. 853, in which 
a writ of error was denied, and the authorities therein cited, are thought 
to strongly support this conclusion. See, also Blair v. Slosson, 27 
Tex. Civ. App. 403, 66 S. W. 112; Foley v. Storrie, 4 Tex. Civ. App. 
377. 23 S W. 442. 

Indeed, we think the contracts themselves, in the language used 
in the copied paragraphs, furnish internal evidence of the correctness 
of this view. In both of them it is provided, after severance of re- 
lations, that “all further salary or commissions which a successful con- 
tinuance of the agency (assistant superintendency) might have secured 
to him shall be forfeited,” etc.; thereby plainly implying and evi- 
dently meaning that the agent was entitled to what had accrued on 
busjness done by him up to that time, but that he forfeited anything 
that might thereafter accrue on business done subseqent to his retire- 
ment. Such is the view taken of a very similar contract by the Supreme 
Court of California in the case of Burleson v. N. W. Mut. L. Ins. 
Co., 86 Cal. 342, 24 Pac. 1064. 

Moreover, it is, in general substance and form, appropriate to the 
different capacity recited in each of the paragraphs referred to “in 
case of vesignation, death, or dismissal of said assistant superintendent 
during any year, the compensation which shall have been paid to said 
assistant superintendent under this agreement shall be in full of all 
claims,” etc. This apparently presupposes or contemplates a full ad- 
justment and settlement of accounts between them, and so presumably 
refers to the money that the retiring superintendent has received and 
accepted as in accord and satisfaction of all his claims against the 
company. Manifestly, then, in the absence of any such balancing of 
general accounts, the mere receipt on one special account of a very 
small part of what is claimed to be due could not be held to discharge 
the entire debt, as the insurance company here contends. 

It is not thought necessary to further extend the discussion, for 
the error of the court in sustaining the demurrer the judgment is re- 
versed, and the cause remanded for trial upon its merits. 

Reversed and remanded. 


—_———-  -@eq@ -———__-——__ 


LUCERO et at. v. COLORADO LIFE INS. CO. et av. (No. 9305.)* 


(Supreme Court of Colorado.) 


3. INSURANCE—NOTE GIVEN FOR SUBSCRIPTION TO STOCK 
OF INSURANCE COMPANY PROPERTY OF INSURANCE 
COMMISSIONER. 

Under Rev. St. 1908, § 3117, a note given for stock in a proposed 
insurance company cannot become the property of the company until 
$100,000 has been deposited with the commissioner of insurance, and the 
subscription price of the stock is the property of the commissoners and 
not of the company, the company or a receiver appointed to take charge 
of its affairs having no interest therein, except as cestuis que trustent, 
and such is true of a subscription note made directly to the company, 
the company being no more than the agent of the commissioners. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


* Decision rendered, October 6, 1919. 184 Pac. Rep. 379. 
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5. INSURANCE—TRANSFER OF NOTE FOR SUBSCRIPTION TO 
INSURANCE COMPANY IN HANDS OF INSURANCE COM- 
MISSIONER ENJOINED. 


In an action to cancel a note given for stock in an insurance cor- 
poration which failed to deposit $100,000 with the commissioner of in- 
surance as required by Rev. St 1908, § 3117, the court may not cancel 
the note, where the commissioners are not made parties to the action, 
but. the plaintff is entitled to be protected by injunction against a trans- 
fer of the note by the insurance company to an innocent purchaser. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


Department 2. 

Error to District Court, Rio Grande Couny; A. Watson McHendrie. 
Judge. 

Suit by Eustachio Iucero and another against the Colorado Life 
Insurance Company and William G. Plested, receiver of such company. 
Decree for defendant, and the plaintiffs bring error. Reversed and re- 
manded, with directions. 


Albert L. Moses, of Alamosa, for plaintiffs in error. 
Forrest C. Northcutt and Jesse G. Northcutt, both of Denver, for 
defendants in error. 


CAREY vy. AMICABLE LIFE INS. CO. (No. 10166.)* 


(Court of Appeals of Georgia, Division No. 2.) 


1. INSURANCE—ON FAILURE TO PAY NOTE FOR PREMIUM, 

POLICY FORFEITED. 

Where a life insurance policy provides that, “upon failure to pay a 
premium on or before the date when due, or any note [italics ours] or 
other obligation given therefor, this policy shall thereupon cease without 
any action or notice by the company, and all right shall be forfeited to 
the company, except as herein provided,” the policy becomes forfeited by 
failure to pay upon maturity a note given in payment of a premium. 
Stephenson v. Empire Life Insurance Co. 139 Ga. 82, 76 S. E. 592, 

(a) Under the allegations of the petition in a suit brought by the 
beneficiaries of a life insurance policy to recover for the death of the 
insured which occurred on the 25th day of May, 1915, it being alleged 
that the insured had paid the first premium and in full payment of the 
second annual premium due the 21st day of February, 1914, paid to the 
insurance company a certain sum of money in part payment thereof, 
and gave to the company a promissory note for the balance, maturing 
November 1, 1914, and received in return the company’s official receipt, 
and that before the maturity of the note the insurance company did, for a 
valuable consideration extend the date of maturity of such note until 
February 21, 1915, upon which latter date the note was not paid, and 
there being no allegation of any tender to the company, or effort by the 
insured to make payment of the amount due on the note at or before 
the last-mentioned date, the policy of insurance became forfeited. That 
the insurance company, through its authorized agent, did, before such 


* Decision rendered, September 18, 1919. “100 = E. Rep. 225. Syllabus 
by the Court. 
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note became due, fraudulently procure from the insured a surrender of 
the policy was no excuse for a failure upon the part of the insured to 
afterwards pay such note at maturity. 


(For other cases, see Insurance, Dec. Dig. § 349[3], 362.) 


Error from City Court of Americus; W. M. Harper, Judge. 

Action by Frank Carey, next friend, etc., against the Amicable Life 
Insurance Company. Petition dismissed on demurrer, and plaintiff brings 
error. Affirmed. 


Hixon & Pace, of Americus, for plaintiff in error. : 
Ellis, Webb & Ellis, of Americus, for defendant in error. 





Stephens, J. Judgment affirmed. 
Broyles, P. J., and Bloodworth, J., concur. 


HURLEY v. DISTRICT GRAND LODGE NO. 1, INDEPENDENT 
BENEV. ORDER. (No. 10096.)* 


(Court of Appeals of Georgia, Division No. 2.) 


2. INSURANCE—IN SUIT AGAINST INSURER, DIRECTED VER- 
DICT FOR WANT OF JURISDICTION IN COUNTY OF SUB- 
ORDINATE LODGE ERRONEOUS. 

In a suit against a fraternal benefit society by a beneficiary of a 
policy issued by the society, where it is shown that, while the Supreme 
Lodge of the society had its head office in another county within the 
state, it had a subordinate lodge in the county in which suit was pending, 
in which subordinate lodge the deceased had applied for membership 
and had been initiated, and had paid his dues to the secretary of the 
same, who sent them to the head office, and that the subordinate lodge 
had a place in the county where it met regularly, the jury were authorized 
to infer that the subordinate lodge was the agent of the defendant in 
the county in which the suit was pending, and that the court had juris- 
diction. It follows, therefore, that upon the trial of an issue formed 
upon a plea to the jurisdiction, where the evidence showed the above 
facts, it was error for the trial judge to direct a verdict in behalf of 
the defendant, sustaining the plea to the jurisdiction. Supreme Circle 
of Benevolence v. Beall, 18 Ga. App. 425, 89 S. E. 630. 


(For other cases, see Insurance, Dec. Dig. § 811.) 


3. INSURANCE—SUIT AGAINST BENEFIT SOCIETY IN ONLY 
COUNTY WHERE IT HAD AN AGENT PROPER. 


The jurisdiction of the superior court of Wilkes county, in which 
the suit was pending and where the defendant had an agent, was not 
ousted by an agreement signed by the insured in-his application for the 
issuance of the policy, or by its being stipulated on the back of the policy 
issued, that “suit shall be instituted on said policy against said district 
grand lodge only in the state court of Fulton county, as the order has 
no agent or agency in any other county of said state.’ Supreme Circle 


* Decision rendered, September 20, 1919. 100 S. E. Rep. 233. Syllabus 
by the Court. 
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of Benevolence v. Smith, 21 Ga. App. 678, 94 S. E. 1034. See Benson v. 
Eastern Bldg. Ass’n, 174 N. Y. 83, 66 N. E. 627. 


(For other cases, see Insurance, Dec. Dig. § 811.) 


Error from Superior Court, Wilkes County; B. F. Walker, Judge. 

Action by Willie Hurley against the District Grand Lodge No. 1, 
Independent Benevolent Order. Judgment for defendant, and plaintiff 
brings error. Reversed. 


C. E. Sutton, of Washington, Ga., for plaintiff in error. 
R. B. Russell and Holbrook & Corbett, all of Atlanta, and Colley & 
Colley, of Washington, Ga., for defendant in error. 


PEOPLE ex ret. POTTS, SUPERINTENDENT OF INSURANCE, ET AL, V. 
CONTINENTAL BENEFICIAL ASS’N et at. (No. 12600.)* 


(Supreme Court of Illinois.) 


2. INSURANCE — FOREIGN INSURANCE CORPORATIONS — 

RECEIVERSHIP—STATUTE. 

Proviso of section 12 of the act of 1895 (Hurd’s Rev. St. 1917, c. 73 
§ 269), relative to the insolvency of insurance corporation, held not in- 
tended to limit the scope of the preceding enactment, no mention being 
made, preceding it, of the appointment of a receiver, so that the words 
of the proviso that no receiver shall be appointed except under prescribed 
conditions mean merely that courts of equity have jurisdiction to appoint 
receivers for insolvent insurance corporations licensed to do business 
in the state, the proviso merely defining conditions. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


3. INSURANCE—FOREIGN INSURANCE CORPORATION — RE- 

CEIVESHIP—POWER OF COURTS. 

The power of the Illinois courts to appoint receiver for an insolvent 
foreign insurance company licensed to do business in the state inheres 
in courts of equity in application of their power to protect property with- 
in their jurisdiction from misuse, misapplication, or removal from the 
state when necessary to secure rights and prevent a failure of justice. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


4. INSURANCE—FOREIGN BENEFICIAL ASSOCIATION — RE- 
CEIVERSHIP—JURISDICTION. 


The Illinois court at the suit of the Attorney General in the name of 
the people on the relation of the superintendent of insurance, had juris- 
diction to appoint receiver for the Illinois assets of an insolvent benefi- 
cial association of Pennsylvania licensed to do business in Illinois, though 
receiver appointed in Pennsylvania filed bill showing his appointment, the 
decree of the Illinois court merely directing the receiver to collect, mar- 
shal, and disburse the assets of the company in Illinois to the creditors 
of the company, ete. 


(For other cases, see Insurance, Dec. Dig. § 708.) 


~ * Decision rendered, June 18, 1919. Rehearing denied October 9, 
1919. 124 N. E. Rep. 352. 


Vol. LIV—41. 
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Error to Second Branch Appellate Court, First District, on Appeal 
from Superior Court, Cook County; Augustus A. Partlow, Judge. 

Suit by the People, on the relation of Rufus M. Potts, Superintend- 
ent of Insurance, and others, against the Continental Beneficial Associa- 
tion and others. From decree for plaintiffs defendants appealed to the 
Appellate Court which affirmed (212 Ill. App. 422), and defendants bring 
certiorari. Judgment of the Appellate Court affirmed. 


David K. Tone, of Chicago, for plaintiffs in error. 

Edward J. Brundage, Atty. Gen., and Ryan, Condon & Livingston 
and Church, Shepard & Day, all of Chicago (Irvin I. Livingston and 
Clyde L. Day, both of Chicago, of counsel), for defendants in error. 


METROPOLITAN LIFE INS. CO. v. WATHEN. (No. 9936.)* 


(Appellate Court of Indiana, Division No. 2.) 


2. INSURANCE—EVIDENCE THAT AGENT AND PHYSICIAN 
OF INSURED KNEW DEFENDANT WAS_ HABITUAL 
DRUNKARD. 

In an action on a life policy, defended on the ground that insured 
was an alcoholic when he applied for the insurance, evidence held to jus- 
tify the jury in finding that insurer, through its agent and medical ex- 
aminer, had knowledge of insured’s condition. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—EVIDENCE SHOWING APPLICATION FOR IN- 

SURANCE BY ALCOHOLIC NOT FRAUDULENT. 

In an action on a life policy, defended on the ground that insured 
was an alcoholic, evidence as to his drunken condition when he was 
solicited to apply for the insurance, with the fact that the agent filled 
out ‘the application and the check for the payment of premium, held to 
justify finding insured’s conduct was not fraudulent. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—MISREPRESENTATIONS OF ONE DRUNK AT 

TIME OF APPLICATION NOT FRAUDULENT. 

The acts of insured, who was an alcoholic when he applied for in- 
surance, not having been fraudulent, and the insurer’s agent having had 
knowledge of the facts that otherwise would have avoided the policy, 
the misrepresentations of insured, that he was not an alcohoiic, had not 
been treated for illness, etc., did not avoid it . 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Circuit Court, Knox County; B. M. Willoughby, Judge. 

Action by Margaret Wathen, guardian of Herman W. Wathen, 
against the Metropolitan Life Insurance Company. From a judgment 
for plaintiff, defendants appeals. Affirmed. 


* Decision rendered, October 9, 1919. 124 N. E. Rep. 403. 
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Clarence B. Kessinger and William H. Hill, both of Vincennes, for 
appellant. 

S. M. Emison and Le Roy M. Wade, both of Vincennes, and Arnold 
J. Padgett, of Washington, Ind., for appellee. 


WHITEMAN v. HEINZMAN ert aL. (No. 9886.)* 


(Appellate Court of Indiana.) 


1. INSURANCE—BURDEN OF PROOF IS ON NEPHEWS BY 
MARRIAGE CLAIMING RIGHT UNDER BENEFIT CERTIFI- 
CATE. 

A member of a fraternal order was under no obligation, legal, moral, 
or equitable, to support his wife’s nephews, so the reasonable presump- 
tion is that they were not dependent upon him for support, and the bur- 
den was on their guardian, interpleaded in an action by the member’s 
administrator against the order, to show the nephews’ dependence on the 
member; that being necessary to make them proper beneficiaries under 
the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


2. INSURANCE—WIFE’S NEPHEWS NOT PERSONS DEPEND- 

ENT WITHIN BENEFIT CERTIFICATE. 

Nephews by marriage of a member of a fraternal order held not 
substantially materially supported by him to give their guardian the right 
to recover from the order for their benefit on the member’s death under 
his designation of them as his beneficiaries; a by-law permitting designa- 
tion of dependents as beneficiaries, 

(For other cases, see Insurance, Dec. Dig. § 771.) 


Dausman, J., dissenting. 


Appeal from Circuit Court, St. Joseph County; Walter A. Funk, 
Judge. ; 
Action by William F. Whiteman, administrator, against the Supreme 
Tribe of Ben Hur, in which defendant interpleaded admitting liability 
and asking that Charles F. Heinzman, guardian of Louis Heinzman and 
others, be substituted as defendant. From judgment for the substituted 
defendant, plaintiff appeals. Reversed, with instructions to enter judg- 
ment for plaintiff. 


Clifford V. Du Comb, Floyd A. Deahl, and Louis M. Hammer- 
schmidt, all of South Bend, for appellant. 

P. C. Fergus and Van Fleet. Hubbell & Dinnen, all of South Bend, 
for appellees. 


* Decision rendered, October 7, 1919. 124 N. E. Rep. 405. 
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OLESKE v. PIOTROWSKI et at. (No. 9930.)* 
(Appellate Court of Indiana, Division No. 2.) 


2. INSURANCE—AFFIRMATIVE ACTION AGAINST HOLDER 
OF EENEFIT CERTIFICATE UNNECESSARY TO FORFEI- 
TURE. 

A beneficial association’s constitution being in such terms as to ren- 
der it seif-executing, the association need not take affirmative action 
against a member to declare a forfeiture, but right to benefits is lost 
immediately on the default, which by the constitution forfeits rights 
to benefits. 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


3. INSURANCE—WIFE INCLUDED IN “FAMILY” AND “THOSE 

LEFT BEHIND” IN BENEFIT CERTIFICATE. 

The wife of a member of a beneficial association is included in 
“the family” and “those left behind” within provision of its constitution 
that suicide of member deprives such groups of right to death bene- 
fits. 

(For other cases, see Insurance, Dec. Dig. § 788[1].) 

(For other definitions, see Words and Phrases, see First and Second 
Series, Family. ) 


Appeal from Superior Court, La Porte County; H. L. Crumpacker, 
Judge. 

Action by Augusta Oleske against Frank J. Piotrowski and others, 
Judgment for defendants, and plaintiff appeals. Affirmed. 


Cornelius R. Collins and Jeremiah B. Collins, both of Michigan 
City, for appellant. 

W. W. Pepple and Theron F. Miller, both of Michigan City, for 
appellees. 


*Decision rendered, Oct. 9, 1919. 124 N. E. Rep. 399. 


FEDERAL LIFE INS. CO. v. LEWIS (No. 9271.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—AMBIGUOUS LANGUAGE IN LIFE POLICY 
CONSTRUED FAVORABLY TO INSURED. 


Where the meaning of language in a policy of life insurance is 
ambiguous or susceptible to two different constructions, the same will 
be strictly construed against the insurer, and that construction adopted 
which is most favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


*Decision rendered, May 13, 1919. 183 Pac. Rep. 975. On Petition 
for Rehearing, Oct. 7, 1919. Syllabus by the Court. 
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2. INSURANCE—AGREEMENT BY LIFE INSURER TO PAY 
PREMIUMS ON DISABILITY OF INSURED CONSTRUED. 


In an action on an insurance policy, which contains the provisions 
“that if the insured shall furnish due proof of total permanent disabil- 
ity that he will be continuously and wholly prevented thereby, for life, 
from pursuing any and all gainful occupations, the company agrees to 
pay reguiarly for the insured the premiums,” then in the same section 
contains the further provision, “if, however, the insured shall recover 
so as to be able to engage in any gainful occupation during the pre- 
mium paying period, the company’s obligation to pay the premiums shall 
cease,” that said sections are ambiguous and contradictory, but, when con- 
strued together, must mean that if the insured is totally disabled, 
and will probably be so for life, he comes within the provision of the 
policy requiring the company to pay the premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


3. INSURANCE—PROOF OF TOTAL DISABILITY OF INSURED 
WAIVED. 


The provision in the insurance policy requiring proof of total 
disability to be furnished the company within a certain definite time 
is waived by the company denying liability within such time upon other 
grounds than failure to furnish proof of total disability. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal from District Court, Oklahoma County; Edward Dewes 
Oldfield, Judge. 

Action by Stanley Lewis against the Federal Life Insurance Com+ 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


B. O. Young, of Oklahoma City, for plaintiff in error. 
J. K. Wright, of Oklahoma City, for defendant in error. 


CARTER v. METROPOLITAN LIFE INS. CO-* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—RIGHTS OF ADMINISTRATOR ON DEATH OF 
INSURED WITHOUT PAYMENT OF LOAN ON TERM POL- 
ICY DETERMINED. 


Under policy allowing insured within 3 months after any default, to 
accept its cash value or term insurance from default for its face amount, 
and providing that failure to repay a loan, with interest, should not. avoid 
it, unless indebtedness equaled or exceeded its loan value, the administra- 
tor of insured, who secured a loan to full cash value as of date of next 
annual premium and died within three months of such date, without 
having paid loan or premium, might recover face value of policy, less 
loan and unpaid premium, where prescribed notice of avoidance was not 
given. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 
* Decision rendered, April 28, 1919. 107 Atl. Rep. 847. 
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2. INSURANCE—POLICY WILL BE CONSTRUED IN FAVOR OF 
INSURED. 


An existing doubt as to the construction of the different parts of a 
policy of insurance must be resolved in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Court of Common Pleas, Susquehanna County. 

Assumpsit on a life insurance policy by one Carter against the Me- 
tropolitan Life Insurance Company. . Verdict for defendant, and from 
the entry of a judgment for plaintiff n. o. v., defendant appeals. Af- 
firmed. 


Argued before Stewart, Moschzisker, Frazer, Walling, and Kephart, 


JJ. 


Benj. R. Jones, of Wilkes-Barre, for appellant. 


John D. Miller and Allan D. Miller, both of Susquehanna, for ap- 
pellee. 


KEYSTONE GUARD v. BEAMAN ert aL.* 


(Supreme Court of Pennsylvania.) 


3. INSURANCE—DIRECTORS LIABLE FOR FRAUDULENT SALE 

OF ASSETS OF BENEFICIAL SOCIETY. 

On a bill against officers and directors of an incorporated beneficial 
society to recover money received by them from its assets, charging con- 
spiracy to transfer assets and control to irresponsible persond, know- 
ing that they intended to fraudulently misappropriate assets, a decree 
against a director for money actually received by him would be sus- 
tained, where court below, while exonerating him of conspiracy and 
actual fraud, found him guilty of fraudulently standing aside for a 
consideraticn payable out of society’s funds. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Court of Common Pleas, Bradford County. 

Bill in equity by the Keystone Guard, a corporation, in the hands 
of J. W. Ballard, receiver, against J. W. Beaman, U. M. Fell, and others, 
to compel officers and directors of the corporation to repay funds mis- 
appropriated. From a decree directing defendant Fell to pay plaintiff 
the sum of $5,000, he appeals. Decree affirmed, and appeal dismissed. 


Argued before Stewart, Moschzisker, Frazer, Walling, and Kep- 
hart JJ. 


John C. Ingham, of Towanda, for appellant. 


Charles M. Culver, of Towanda, and James Scarlet, of Danville, 
for appellees. 


*Decision rendered, April 21, 1919. 107 Atl. Rep. 835. 
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TKATCH v. KNIGHTS AND LADIES OF SECURITY.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—IN ACTION ON BENEFIT CERTIFICATE BUR- 
DEN OF PROOF OF PAYMENT OF DUES AND ASSESS- 
MENTS NOT ON PLAINTIFF. 

An allegation in assumpsit for death benefits that all conditions of 
the contract had been fulfilled by the insured even when denied by an- 
swer, does not impose on plaintiff the burden of proving that each par- 
ticular condition was complied with, as when a breach of any particular 
condition is relied upon by the insurer it has the burden of proving it. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


2. INSURANCE—PRESUMPTION OF PAYMENT OF DUES BY 

POSSESSION OF BENEFIT CERTIFICATE. 

Certificates in the hands of plaintiff, promising to pay a specific sum 
to her on the death of her husband, created in her favor a presumptoin 
that he had paid dues essential to the original validity of the certificates, 
continuing until overcome by proof of invalidity through nonpayment or 
other violation of conditions. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Court of Common Pleas, Luzerne County. 

Action in assumpsit by Anna Tkatch against the Knights and Ladies 
of Secruity to recover death benefits upon two certificates issued by de- 
fendant. Verdict for plaintiff for $3,417 and judgment thereon, and 
from an order overruling its motions for a new trial and for judgment 
n. o. v. defendant appeals. Affirmed. 


Argued before Brown, C. J., and Moschzisker, Frazer, Simpson, and 
Kephart, JJ. 


John H. Dando and David Oppenheimer, both of Wilkes-Barre, for 
appellant. 

E. A. Lynch and Chas B. Lenahan, both of Wilkes-Barre, for appel- 
lee. 


““* Decision rendered, May 5, 1919. 107 Atl. Rep. 890. 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF KENTUCKY. 


NORTH RIVER INS. CO. 
v. 
RAWLS * 


1. INSURANCE—BURDEN OF PROOF ON PLAINTIFF, WHERE 
DEFENDANT PLEADED VACANCY AND _ PLAINTIFF 
WAIVER 
Under Civ. Code Prac. § 526, as to the burden of proof, in action on 

a fire policy, where the insurer denied liability because building was 

vacant when burned, but plaintiff, assignee of the benefits of the policy, 

avoided the answer by pleading waiver by the insurer’s agent of the 
vacancy clause of the policy, the court properly allowed plaintiff to as- 
sume the burden of proof. 


(For cther cases, see Insurance, Dec. Dig. § 646[5].) 


2. INSURANCE—EVIDENCE SUFFICIENT TO SHOW WAIVER 
OF VACANCY CLAUSE. 


In an action on a fire policy, defended on the ground that the build- 
ing was vacant in violation of the policy when burned, testimony, tend- 
sug to show waiver by the insurer’s agent of the vacancy clause, held 
sufficient to sustain verdict for plaintiff, assignee of the benefits of 
the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—VACANCY CLAUSE MAY BE WAIVED BY IN- 
SURER’S AGENT. 


A vacancy clause in a fire insurance policy could be waived by 
the words or conduct of the insurer’s agent authorized to solicit in- 
surance, take application, deliver the policy, and collect premiums, 
though not authorized to issue the policy; and such a waiver was ef- 
fected where the agent who solicited insurance stated a vacancy permit 
was unnecessary to avoid breach of vacancy clause, but that it would 
te sufficient to leave some furniture. 


(For other cases, see Insurance, Dec. Dig. §§ 375[2], 388[2].) 


Appeal from Circuit Court, Henderson County. 
Action by Joe E. Rawls against the North River Insurance Com- 
pany. fiom a judgment for plaintiff, defendant appeals. Affirmed. 


|Dorsey & Dorsey, of Henderson, for appellant. 
John C. Worsham, of Henderson, for appellee. 


Samrson, J. The insurance company issued a policy of fire in- 
surance for $800 on a house in Henderson owned by Reeder, and Reeder 
became indebted to Rawls, and a “loss payable clause” in favor of 


~* Decision rendered, Oct. 7, 1919. 214 S. W. Rep. 925. 
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Rawls was attached to the policy. The house was destroyed by fire, 
and the company denied its liability. Suit was instituted by Rawls to 
enforce the contract and to collect the $800. By amended petition 
Reeder was made a party plaintiff. By answer the insurance company 
admitted all the allegations of the petition, except it pleaded by way 
of confession and avoidance that the terms of the policy had been 
violated, and the property allowed to become vacant and unoccupied 
for as much as 25 or 30 days next before the fire, in violation of a 
clause of the policy which reads: 

“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if a building 
herein described, whether intended for occupancy by owner or tenant, 
be or berome vacant or unoccupied and so remain for 10 days.” 

To this answer Rawls replied that the building had not become 
vacant or unoccupied; that he had a tenant in the property all the 
time, except for a very brief period, and at that time he left in his 
residence furniture enough to furnish a room, and that before he left 
his house without a tenant for the short period mentioned he had applied 
to the agent of the insurance company, Mr. Sights, for a vacancy 
permit, and that Mr. Sights as agent for the company instructed him 
(Reeder) not to insist upon a vacancy rider, but to leave part of 
his furniture in the house, and if he would do so his house would 
not be vacant or unoccupied within the meaning of the clause of 
the contract above quoted; that in compliance with said instruction 
he did lezve in said house certain furniture sufficient to furnish one 
room; that the said agent was the same who had solicited and pro- 
cured his insurance, collected the premium, and delivered the policy 
to Reeder, and that by his said instruction he had for the insurance 
company waived the vacant or unoccupied clause of the policy, and 
said clause was not in force or effect at the time the fiire occurred, 
but that the policy was in full force and effect at said time. The 
affirmative allégations of the reply were traversed by the insurance 
company, thus making up the issues. There was evidence introduced 
by the insurance company to show that the house had been. vacated 
for more than 10 days next before the fire occurred, while Rawls in- 
troduced evidence to show that the house had certain furniture in it, 
and that the agent of the insurance company had waived for the com- 
pany the vacant or unoccupied clause of the policy. The jury re- 
turned a verdict in favor of Rawls for the amount of the policy, and 
the insurance company appeals. 

Appellant company urges a reversal of the judgment on the 
following grounds: (1) The court erroneously awarded the burden 
of proof to the plaintiff; (2) the court erred in overruling the ap- 
pellant’s motion for a directed verdict; (3) the court erred in its in- 
structions to the jury; (4) the verdict is directly contrary to the 
evidence, and is not sustained by the evidence. We will consider 
the foregoing alleged errors in the order named. 

[1] 1. No rule is better settled than that the burden of proof 
lies on the party that would be defeated if no evidence were given 
on either side. This is regulated by section 526, Civ. Code Prac. In 
this case the defense specifically admitted all the allegations of the 
petition with reference to the solicitation of the agent for the business, 
the application of Reeder for the policy, the issual of the policy, 
the payment of the premiums by Reeder, and acceptance by the agent 
Sights, the assignment of the benefits of the policy to Rawls, and the 
destruction of the property, but denied its liability because, as it al- 
leged, the building was vacant and unoccupied at the time of the fire, 
and had been for more than 10 days next before the fire, in violation 
of the terms of the policy. If Rawls had merely traversed the allega- 
tions of the answer, the defendant company would have been entitled 
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to the burden of proof; but Rawls did not stop with a traverse. He 
pleaded an avoidance of the allegations of the answer, averring facts 
showing that the agent of the insurance company had previous to the 
fire waived the unoccupied and vacant clause of the policy, which was 
a good sesponse to the allegations of the answer, to which pleading 
the insurance company rejoined, denying that the agent had waived 
the terms of the policy. So that the real issue was whether or not 
the terms of the policy had been waived, and as the plaintiff, Rawls, 
asserted the waiver and the company denied it, Rawls would have 
failed, had no proof been introduced. So applying the rule stated 
above, it follows that the court properly allowed plaintiff, Rawls, to 
assume the burden of proof. 

[2] 2. 4. The second and fourth errors urged by appellant may 
be considered together, as they relate to the weight of the evidence 
and credibility of the witnesses. On the question of waiver, Reeder, 
who is designated as the insured in the policy, testified that the in- 
surance agent, Sights, solicited the business, obtained his contract, 
and delivered the policy; that Reeder paid the premium to Sights, 
and that Sights had directed him to leave part of his furniture in 
the house, and told him that if he would so leave his furniture that a 
vacant or unoccupied permit or rider on the policy was unnecessary, 
and that following the directions of the insurance company’s agent 
he did not insist upon a permit or rider, and that as a consequence 
the house was destroyed by fire at a time when the company through 
its agent had waived the terms of the policy in so far as they related 
to a vazancy of the house. The agent Sights testified that he did 
not waive the terms of the policy in the respect claimed by Reeder, 
and that he did not talk with Reeder on the subject. There was 
some evidence tending to support the testimony of Sights. The evi- 
dence was in conflict, and it was the duty of the jury to find the 
facts from the evidence, which it did by returning a verdict in favor 
of Rawls, thus accepting the evidence of Reeder and Rawls as against 


the agen: Sights and other witnesses for the insurance company. It 
was a question of credibility of witnesses of which the jury was the 
sole judge. The verdict is not palpably against the weight of the 


evidence, and we are not at liberty to disturb it on this ground. 


[3] 3. It is insisted by the insurance company that the rule adopted 
in Kentucky is that an insurance company agent’s knowledge respec- 
ting any material fact affecting the risk is imputed to the company, 
and the company is estopped from setting up any defense, unless the 
person dealing with the agent knew of his limited power and that he 
was exceeding his authority, and this rule must be accepted as correct. 
But the:e is no evidence in this case which shows that either Reeder 
or Rawls knew that the agent Sights was without authority to waive 
the terms of the policy, as Reeder testifies he attempted to do. The 
agent Sights solicited the business, wrote the policy and delivered it, 
and collected the premiums. We have affirmed the rule that a vacancy 
clause in a fire insurance policy can be waived by the words or conduct 
of an agent who is authorized to solicit insurance, take the applica- 
tion, deliver the policy, and collect the premiums thereon. He need 
not be clothed with authority to issue policies. Phoenix Insurance 
Co. v. Sniers & Thomas, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254. 
Nothing appearing to the contrary, Reeder was within the rule when 
he applied to the agent Sights, who had solicited and had written 
his policy and collected the premium, for a vacancy permit, and was 
assured by the agent Sights that no such permit would be necessary 
or required if Reeder would leave some of his household goods in the 
house. Reeder had the right to rely upon this instruction and waiver 
of the clause of the policy by the agent, and, having done so, the in- 
surance ccmpany will not be heard to say that its agent Sights did 
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not possess the authority to waive the terms of the contract under the 
rule so often upheld. Especially is this true when it does not appear 
that the insured did know that the agent’s power was limited, or that 
he was without authority to make such waiver. 

While there is a formal objection to the instructions given by the 
court, counsel for appellant does not seriously insist that the court 
erred to the prejudice of appellant in this regard, and we are con- 
vinced the instructions properly submitted the issues to the jury. 

Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FRANKLIN, 7 


KOESKI 
v. 
SPRINGFIELD FIRE & MARINE INS. CO* 


INSURANCE—FIRE POLICY NOT VOID BECAUSE OF AT- 

TEMPT TO DEFRAUD. 

Where a fire policy permitted other insurance without notice, an ad- 
ditional policy with another insurrer did not violate it; but the second 
policy, providing it should be void if insured had any other insurance, 
never became enforceable, and insured’s statement under oath in his 
proof of loss that the first policy was the only insurance was true in 
effect, and the policy was not void, under St. 1907, c. 576, § 60, for at- 
tempt to defraud. 


(For other cases, see Insurance, Dec, Dig. §§ 288[1], 553[1].) 


Exceptions from Superior Court, Franklin County; John A. Aiken, 
Judge. 

Action by Chester Koeski against the Springfield Fire & Marine In- 
surance Company to recover on a policy of fire insurance. Plaintiff, af- 
ter placing the insurance with defendant in a policy which did not pre- 
clude placing of other insurance on the same property in another com- 
pany, took out another policy with the Liverpool & London & Globe In- 
surance Company, which policy provided there should be no other in- 
surance on the property. After a fire occurred, plaintiff claimed payment 
from both companies, denying he had more than one policy. Verdict 
having been ordered for the Liverpool & London & Globe Insurance 
in action against it, in the case against the Springfield Fire & Marine 
Insurance Company there was verdict for defendant, and plaintiff ex- 
cepts. Exceptions sustained. 


Wm. A. Davenport and Charles Fairhurst, both of Greenfield, for 
plaintiff. 
Frederick L. Greene, of Greenfield, for defendant. 


Bratty, J. The policy issued by the defendant. having expressly 
permitted other insurance without notice to the company, the additional 


* Decision rendered, October 14, 1919. 124 N. E. Rep. 476. 
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policy procured by the plaintiff in another company did not violate its 
terms or render the contract voidable at the election of the insurer; but 
as the second policy contained a clause that “the policy shall be void if 
the insured now has any other insurance on the said property” it never 
attached or became a binding enforceable obligation between the parties. 
It follows that, when the plaintiff submitted his proof of loss in which 
he declared under oath that the defendant’s policy was “the only in- 
surance in effect,” the statement was true and correct. We assume that 
the policy declared on is in the standard form prescribed by St. 1907, c. 
576, § 60. But the clause that the policy should be void “if the assured 
shall make any attempt to defraud the company either before or after 
the loss” upon which the insurer relies to avoid payment did not of it- 
self as matter of law warrant the ordering of a verdict for the defend- 
ant for reasons previously stated. Hayes v. Milford Fire Insurance Co., 
170 Mass. 492, 496, 49 N. E. 754. It becomes unnecessary to consider 
the rulings relating to the admission and exclusion of evidence to which 
the plaintiff duly excepted, or the question whether under Stone v. Den- 
ny, 4 Metc. 151, Clapp v. Massachusetts Benefit Ass’n, 146 Mass. 519, 
529, 16 N. E. 433, and Barker v. Metropolitan Life Ins. Co., 198 Mass. 
375, 84 N. E. 490, the jury were to determine if the plaintiff made the 
statement with the intention of defrauding the company. 
The exceptions must be sustained. 
So ordered. 


SUPREME COURT OF MINNESOTA. 


SUNDIN 
v. 


COUNTY FIRE INS. CO. OF PHILADELPHIA er at. (No. 21397.)* 


2. INSURANCE—POLICY REFORMED BY INSERTING NAME 
OF TRUE OWNER. 


In the course of negotiations between plaintiff’s husband and the 
agent of a fire insurance company for a policy covering property owned 
by plaintiff, the agent was informed that the property belonged to 
plaintiff and that the title was in her name. The court found that 
it was mutually intended by the husband and the agent of the insurance 
company that the wife should be named in the policy as the person 
assured, end that, through oversight and inadvertence on the part of 
the company, the husband’s name was written in the policy instead 
of the wife’s, without knowledge of the mistake on the part of either 
the husband or the wife. Held, that the trial court was right in 
holding that there should be a reformation of the policy by substituting 
in the policy the name of the wife for that of her husband as the 
person insured thereby. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


*Decision rendered, Nov. 7, 1919. 174 N. W. Rep. 729. Syllabus 
by the Court, 
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3. INSURANCE—EVIDENCE AS TO NATURE OF PREMISES 
DESTROYED. 


The evidence shows that one of the buildings insured was occupied 
as a dwelling house and the other as a barn when destroyed by fire. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Hennepin County; Daniel Fish, Judge. 

Action by Marie Sundin against the County Fire Insurance Com- 
pany of Philadelphia, O. A. Sundin, and another, to reform a policy 
of fire insurance, and to recover thereon as reformed. Decree for 
plaintiff for reformation, and for recovery of the full amount of in- 
surance, motion for a continuance denied, and, from an order denying 
a new trial, defendant County Fire Insurance Company of Philadelphia 
appeals. Order affirmed. 


Geo. B Leonard and Maurice Rose, both of Minneapolis, for ap- 
pellant. 


Robert S. Kolliner, of Minneapolis, for respondent. 


Lees, C. This was an action brought to reform a policy of fire 
insurance and to recover on the policy as reformed. Plaintiff is 
the wife of the defendant O. A. Sundin. She owned a small farm 
in Hennepin county, upon which a dwelling house and barn were being 
erected. Her husband, a tailor in Minneapolis, was approached by 
one Phelps, an agent of the County Fire Insurance Company (hereafter 
referred to as the defendant), with the request that he take out in- 
surance on the buildings. It was agreed that a policy of $5,500 should 
be writter. covering the house, the household goods contained in it, 
and the barn, divided as follows: $3,000 on the house, $1,000 on its 
contents, and $1.500 on the barn. The policy was issued and de- 
livered to Sundin, inclosed in a sealed wrapper, and was not examined 
until afte, a fire entirely destroyed the property insured. It was then 
discovered that the policy was written in Sundin’s name, instead of 
in the name of his wife. An attempt was made to adjust the loss 
without success, and finally an action was brought on the policy by 
Sundin in his own name, he alleging in his complaint that he was the 
owner of the property. The defendant answered, denying his owner- 
ship, and alleging that his wife was the owner. This action was 
dismissed before the trial of the action brought by Mrs. Sundin. She 
sued to have the policy reformed by inserting her name in place of 
her husband’s as the assured, and to recover the full amount of the 
insurance. The answer pleaded the action brought by her husband, 
which was then pending, denied her ownership, and alleged that de- 
fendant believed, when it issued the policy, that her husband was the 
owner of the property. There were other defenses pleaded, to which 
reference is unnecessary. The case was tried without a jury, and 
the court found that plaintiff was entitled to a reformation of the 
policy as prayed, and to a recovery of the full amount of the insurance. 
At the trial defendant asked for a continuance on the ground that 
Phelps was in France in the Red Cross service, and hence it was 
unable to procure his testimony. Its request was refused. This 
appeal is from an order denying a new trial. 

The grounds principally relied on for a reversal are ‘e follow- 
ing: (1) That the court erred in denying defendant's application 
for a continuance. (2) That the proof shows that plaintiff is not 
entitled to a reformation of the policy. (3) That the house and barn 
were not occupied. (4) That the action brought by Sundin and his 
allegation of ownership estopped plaintiff from agserting that she 
is the owner of the property. 
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[1] 1. A trial court has considerable latitude in passing: on an 
application for a continuance. Its action will not be reversed on 
appeal, except for an abuse of discretion. Dunn. Dig, § 1710. The 
application was not made until the case was called for trial. It fol- 
lowed upon an amendment to the complaint made at the suggestion 
of the court. The amendment expressly alleged plaintiff's ownership 
of the property. Defendant asserted that it was taken by surprise, 
in that it had counted upon what it had considered a fatal defect in 
the complaint in the omission of a direct allegation of this sort, and 
hence was not prepared to meet it. The application was not sup- 
ported by an affidavit of any kind, but was based on the statement 
of defendant’s attorney that it would show by Phelps that in the 
negotiations for the policy plaintiff's husband stated that he owned 
the property, and that his statment was relied on. The action had 
been at issue for more than a year before it was tried. The complaint 
alleged that plaintiff's husband acted as her agent in obtaining the 
policy, that he declared that she owned the property, and that he 
and Phelps both intended that the policy should protect plaintiff as 


such owne,. In the action brought by Sundin. defendant alleged that 
when the policy was taken out Mrs. Sundin was and still is the owner 
of the property. In view of these circumstances, it can hardly be 


said that defendant could not be expected to know that plaintiff would 
offer proof of her ownership and of the negotiations between her 
husband znd Phelpg, and that such proof might be receivable under 
the complaint as it stood before it was amended. Neither can it be 
said that it did not have sufficient time in advance of the trial to take 
Phelps’ deposition. There was no abuse of discretion in refusing 
to grant a continuance. 

[2] 2. Sundin testified that he told Phelps that the property was 
in his wife’s name and belonged to her, and that a policy of $1,000 had 
bee issue] by another company to her. He also testified that she 
owned the household goods. The court found the facts to be in 
accordance with his testimony, and further found that it was mutually 
intended by Sundin and defendant that Mrs. Sundin should be named 
in the policy as the person assured, and that, through oversight and 
inadvertence on the part of defendant, Sundin’s name was written 
in. the policy, instead of his wife’s, without knowledge of the mis- 
take on the part of either the husband or wife. In the apt language of 
the memorandum filed by the learned trial judge, no evidence was ad- 
duced incicating that it was desired that the insurance should not 
run to Mrs. Sundin, and it ought not be assumed that either the com- 
pany or its agent intended to issue a policy that, on its face, would 
be of no value to either the husband or the wife; hence a mistake 
occurred, in which both the agent of the insurer and the agent of the 
assured were equally involved. 

The facts present a case where reformation of the policy was 
justified. The right to a reformation of an insurance policy was re- 
cently considered by this court, and its decisions collected and reviewed 
in Mahoney v. Minn., etce., Co., 136 Minn. 34, 161 N. W. 217. We need 
not go beyond our own decisions in disposing of the question. Cases 
in which the facts were quite similar to those presenter here, and in 
which it was held that a reformation was proper, are the following: 
Keith v. Globe Ins. Co., 52 Ill. 518, 4 Am. Rep. 634; German Fire Ins. 
Co. v. Gueck, 130 Ill. 345, 23 N. E. 112, 6 L. R. A. 835; Cook v. West- 
chester Ins. Co., 60 Neb. 127, 82 N. W. 315; Taylor v. Glens Falls 
Ing. Co., 44 Fla. 273, 32 South. 887; Hill v. Millville, etc, Fire Ins. 
Co., 39 N. J. Eq. 66; Balen v. Hanover Ins. Co., 67 Mich. 179, 34 N. W. 
654. . 

[3] 3. The policy, insured the buildings while the one was “occupied 
as a dwelling house” and the other while “occupied as a barn.” The 
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court did not find that either building was so occupied at the time 
of the fire. It is contended that plaintiff cannot recover in the absence 
of such finding. The record shows that the buildings were under 
construction in 1914 and 1915, and were occupied by plaintiff and her 
family part of the time, and part of the time by a man and his family, 
who had charge of the farm on which they were located. It also 
shows that the adjugter, in preparing the agreement for a settlement 
of the loss, described them as a “dwelling house and barn.” We 
think there is no merit in this contention. 

[4] 4. The action brought by Sundin did not estop plaintiff from 
asserting ownership of the property, or bar her from maintaining 
an action for the reformation of the policy and for a recovery thereon 
in her own right. Spurr v. Home Ins. Co., 40 Minn. 424, 42 N. W. 
206; Marcus v. Nat. Council, 127 Minn. 196, 149 N. W. 197. She was 
not a party to the action brought by her husband. Defendant was not 
misled as to the facts, for, in its answer in the first case, its expressly 
alleged that Mrs. Sundin owned the property. This action was never 
tried, and it does not appear that bringing it prejudiced defendant in 
any way: Neither does it appear that Mrs. Sundin ever authorized 
her husband to bring it, or adopted his acts in that regard as those 
of her agent. It does appear that while it was pending she made and 
deliverel to defendant a sworn statment setting forth her ownership 
of the property, her ignorance of the mis{ake in issuing the policy 
to her [usband, and a demand for its reformation, and for payment 
to her of the full amount of the insurance. We are of the opinion 
that the defense interposed on this ground cannot be sustained. 

No <pecial mention need be made of other matters suggested in 
the briefs, for, upon the whole record, we are clearly of the opinion 
that the learned trial court disposed of the case correctly. 

Order zffirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


EL PAso, 


NORTHWESTERN NAT. INS. CO. 
v. 


WESTMORELAND (No. 1003.)* 


1. INSURANCE—ACTION ON POLICY—BURDEN TO PROVE 

CAUSE NOT WITHIN EXCEPTIONS OF POLICY. 

In an action on a fire policy, the burden is upon plaintiff to show 
that his cause of action does not fall within excepting clauses in the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. INSURANCE—POLICY EXCEPTING DAMAGES FROM EX- 

PLOSIONS. 

Under a policy of fire insurance providing that the company should 
not be liable for loss caused directly or indirectly by explosion of 


*Decision rendered, Oct. 9, 1919. Rehearing Denied Nov. 13, 1919. 
215 S. W Rep. 471. 
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any kind, if a building fell by reason of an explosion before fire broke 
out, the policy was terminated by the falling of the building. 


«(For other cases, see Insurance, Dec. Dig. § 421.) 


5. INSURANCE—DEMAND BEFORE SUIT FOR PAYMENT OF 

TOTAL LOSS UNNECESSARY. 

A demand of payment of loss and a refusal to pay was not neces- 
sary befcre bringing suit on fire insurance policy, where the loss was 
total, for the amount became a liquidated demand under Vernon’s 
Sayles’ Ann. Civ. St. 1914, art. 4874, upon the total destruction of 
the building by fire, or as a direct result thereof. 


(For other cases, see Insurance, Dec. Dig. § 613.) 


Error from District Court, Midland County; Chas. Gibbs, Judge. 

Actioa by J. J. Westmoreland against the Northwestern National 
Insurance Company. Judgment for plaintiff, and defendant brings 
error. Reversed and remanded. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 
Ritchie & Cousins, of Mineral Wells, and R. B. Cousins, Jr., of 
Thurber, for defendant in error. 


Harper, C. J. Appellant issued its policy in favor of appellee, 
insuring a building against fire in the sum of $2,500. 

The building was destroyed. Appellee brought this action for the 
full amow.t of the policy, and upon verdict of the jury in his favor 
judgment was rendered for the full amount sued for, from which it 
comes to this court for review. The defense pleaded and urged being 
that the building was destroyed by an explosion prior to any fire, by 
reason thereof the insurance immediately ceased because of the fol- 
lowing provisions contained in the contract: 

“This company shall not be liable for loss caused directly or in- 
directly by invasion, * * * by explosion of any kind.” 

“Tf a building or any part therof fall except as a result of fire 
all insurance by this policy on such building or its contents shall im- 
mediately cease.” 

The court did not err, as charged in the first assignment, in refus- 
ing to give the requested peremptory instruction for defendant. The 
facts in this case required submission of the issues to the jury by ap- 
propriate ‘structions. 

[1] The first question is: Upon whom rests the burden of proof 
in suits upon policies containing exception clauses such as those quoted 
above? 

The Supreme Court of this state in the case of Travelers’ Insurance 
Co. v. Harris (Com. App.) 212 S. W. 933, has settled the question by 
holding that— 

“The burden [of proof] rests upon the plaintiff to show that her 
cause of action does not fall within the excepting clause.” 

The question then arises, Was the charge on the burden of proof 
submitted sufficient, as urged by appellee? And the following por- 
tions of the court’s charge are relied upon: 

“If ycu believe from the evidence in this case that fire broke 
out, or was set to said building in question, on the occasion in question, 
and that as a direct result of said fire so breaking out in said build- 
ing or being set to said building an explosion occurred which wrecked 
the said building, and if you further find from the evidence that as 
a result of said fire and said explosion the plaintiff’s building was 
destroyed, then, and in such event, you will find for the plaintiff, and 
your verdict will be: ‘We the jury find for the plaintiff.’ 
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“If you believe from the evidence that an explosion occurred in 
or near the said building in question, and that as a direct result of 
such exvlosion a fire broke out in said building, or the wreckage 
thereof, and that as a result of said explosion and fire the plaintiff's 
said building was destroyed, then and in such event, you will find for 
the defen-lant. 

“The defendant is not liable under the terms of the policy for 
the loss of the building in question if such loss resulted from an ex- 
plosion which caused fire to break out in said building; but the de- 
fendant is liable to the plaintiff if fire broke out in said building 
which caused an explosion which wrecked said building during the con- 
flagration. 

“The burden is upon the plaintiff to establish his right to recover 
by a proponderance of the evidence; and, unless he discharged this bur- 
den, you will find for the defendant.” 

It will be noted that these quoted paragraphs of the charge nowhere 
tell the jury that the burden is upon the plaintiff to, by a preponder- 
ance of the evidence, “show that the cause of action does not fall 
within the excepting clauses”; therefore, is not the affirmative charge 
upon the burden of proof required? 

[2] The contention of appellant is that the building was destroyed 
‘ by an explosion, and after the explosion and by it the fire was spread 
in the debris, and appellee urges the contrary proposition. This 
phase of the case was properly submitted by the court. 

[3] If the building fell before the fire broke out the policy was 
terminated (L. L. & G. Ins. Co. v. Ende, 65 Tex. 118; Pelican Ins. Ca. 
v. Troy Co-Op. Ass’n, 77 Tex. 225, 13 S. W. 980); but a correct charge 
upon the law governing liability is not equivalent to a correct charge 
upon the burden of proof. 

[4] Again it is urged that the court erred in refusing a charge upon 
the question of friendly or hostile fire. There was no pleading nor evi- 
dence to call for the charge; therefore not error to refuse it. 

[5] There was no necessity for a demand or payment and a refusal 
before instituting suit, where the loss is total, as shown by the pleadings 
and proof in this case, for the amount became a liquidated demand under 
article 48°74, Vernon’s Sayles’ Stat. of Texas, upon the total destruction 
of the bui'ding by fire, or as a direct result thereof. 

There are other assignments, but they are not considered material to 
‘ proper trial at another time, so we are not called upon to pass upon 
them. 

Reversed and remanded. 


LEWELLING er at. vv. MANUFACTURING WOOD-WORKERS’ 
UNDERWRITERS. (Nos. 130, 197.)* 


(Supreme Court of Arkansas.) 


2. INSURANCE—ACTIONS AGAINST VOLUNTARY UNINCOR- 
PORATED ASSOCIATION. 


Action on fire policy issued by a voluntary unincorporated associa- 
tion of manufacturers, organized under Acts 1915, p. 610, for purpose of 
exchanging reciprocal or interinsurance contracts, could be brought 


* Decision rendered, Oct. 13, 1919. On rehearing, Nov. 10, 1919. 215 
S. W. Rep. 258. 


Vol. LIV—42. 
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against the association in its association name, and was not required to 
be brought against the individual members, in view of sections 1, 2, 3, 5, 
and 6, and section 4, providing for service upon insurance commissions in 
action on the association’s policies. 


(For cther cases, see Insurance, Dec. Dig. § 624[7].) 


3. INSURANCE—FIRE POLICY ISSUED BY VOLUNTARY UN- 
INCORPORATED ASSOCIATION NOT PRECLUDING AC- 
TION AGAINST IT IN ITS NAME. 


Fire policy issued by voluntary unincorporated association of man- 
ufacturers organized under Acts 1915, p. 610, for purpose of exchanging 
reciproca! or interinsurance contracts, providing that judgment in action 
against any of the members should be conclusive as to liability of the 
other members on policy, held not to preclude policy holder from suing 
association in its association name; the object of such provision being 
to provide policy holder with method of enforcing proportionate liability 
in the even: that the reserve fund on deposit is not sufficient to pay loss. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 


On Rehearing. 
5. INSURANCE—UNDER POLICE POWER STATE MAY REGU- 
LATE 


The ctate in the exercise of its police power may fully and com- 
pletely regulate the business of insurance. 


(For other cases, see Insurance, Dec. Dig. § 3.) 


Appeal from Circuit Court, Howard County; Jas. S. Steel, Judge. 

Action by P. J. Lewelling and others against the Manufacturing 
Wood-Workers’ Underwriters. Judgment of dismissal, and plaintiffs 
appeal. Reversed and remanded, with directions. 


James S. McConnell, of Nashville, Mann & Mann, of Forest City, 
and Hughes & Hughes, of Memphis, Tenn., for appellants. 

Kinsworthy, Henderson & Kinsworthy, of Little Rock, and Zane, 
Morse & McKinney, of Chicago, IIl., amici curiz. 


<a 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


~NintH CIRcuIT. 


UNITED STATES FIDELITY & GUARANTY CO. 
v. 
BLUM (No. 3239.)* 


INSURANCE—LIFE POLICY—“SUICIDE, SANE OR INSANE.” 

An exception from liability for death by “suicide, sane or insane,” in 
a life policy includes self-destruction irrespective of the assured’s men- 
tal condition at the time of the act. 

(For other cases, see Insurance, Dec. Dig. § 446.) 

(For other definitions, see Words and Phrases, First’ and Second 
Series, Suicide, Sane or Insane.) 


In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. Cush- 


man, Judge. \ 

Action by Estelle M. Blum against the United States Fidelity & 
Guaranty Company. Judgment for plaintiff, and defendant brings 
error. Reversed. 


This is an action by Mrs. Blum, widow. and beneficiary named in a 
life insurance policy issued by the United States Fidelity & Guaranty 
Company, plaintiff in error herein. The complaint alleged that Samuel 
Blum, the insured, died at Seattle through external, violent, and ac- 
cidental means; that proofs of death were duly furnished, but that the 
insurance company denied liability. The policy of insurance provided 
for loss cf life against “the loss or disability resulting from bodily in- 
juries effected directly and independently of all other cause through 
external, violent and accidental means (excluding suicide, sane or in- 
sane, or any attempt thereat)!’ The insurance company pleaded that 
the death of Blum was effected through suicide, or an attempt thereat, 
and not otherwise. After verdict in favor of Mrs. Blum, judgment 
was entered against the insurance company, and writ of error there- 
after brought the cause to this court. 

The substance of the evidence was that Mr. Blum was a prosperous 
business man, and happy in his domestic affairs; that on January 1, 
1917, certain of his property in Alaska was burned, and that the news 
of the fire greatly depressed him for a time; that he did not sleep well, 
and was greatly worried, about his business, and said he could not get 
the Alaska fire out of his mind; but that his condition of mind improved 
somewhat before January 12th, the day on which he died; that on that 
morning he and his wife went to a ship to see a friend sailing for 
Alaska; that later Mr. Blum went to his office, transacted some business 
there, and went to his home for lunch; that after lunch he took a nap 
and returned to his office; that he went to a barber shop, where he 
again seemed nervous and restless, and returned to his office about 
half past 4; that he walked up and down, and apparently was under 


* Decision rendered, July 7, 1919. 258 Fed. Rep. 897. 
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mental strain and discouraged; that about 5’clock he complained to his 
associate that he could not collect his thoughts; that he stepped into 
his private office, leaving the door connecting with his outer office partly 
open; that his absence was noticed, and that immediately thereafter his 
body was found on the sidewalk two stories below. There was some 
testimony that a few days before his death he had a fainting spell, 
and that he complained of feeling ill, and that when a feeling of faint- 
ness was coming upon him he would try to get fresh air. There was 
clear proof that he complained of lack of sleep, inability to collect his 
thoughts, and was more or less melancholy shortly before his death. 

There is no positive evidence as to how he got out of the window, 
which was over 3 feet high from the floor, and had a sill 42 inches 
wide, and the lower sash being raised left an opening 2 feet 4% inches 
wide and 2 feet 9% inches high. But the contention of the plaintiff 
below was that he fell out involuntarily while trying to get air and that 
his death was wholly involuntary and purely accidental, while the insur- 
ance company contended that he jumped out voluntarily, sane or insane, 
and that his death was suicide. As the case was properly for the 
jury, we ueed not dwell upon the evidence. 


Peters & Powell, of Seattle, Wash., for plaintiff in error. 
Preston, Thorgrimson & Turner and Lyons & Orton, all of Seattle, 
Wash., ‘or defendant in error. 


Before Gilbert, Ross, and Hunt, Circuit Judges. 


Hunt, Circuit Judge (after stating the facts as above), The prin- 
cipal assignments of error are directed to the instructions of the court. 
The insurence company requested the following instructions: 

“It appears from the undisputed evidence in this case that on the 
12th day of January, 1917, some time in the neighborhood of 5 o’clock 
in the afternoon, Samuel Blum was in his office in the Pacific Block 
in the city of Seattle; that this office had an opening to the city street 
through a window or series of windows fronting thereon; that Blum 
was last seen alive in this room; that almost immediately thereafter his 
body was found lifeless on the sidewalk pavement, which he must have 
reached through this window opening of his office. The question, after 
all, for you to determine, then, is as to whether Blum came out of this’ 
window intentionally or unintentionally. If you are satisfied by a 
greater weight of evidence that it is more probable that he came out 
or through the window intentionally than that he did it by accident or 
unintentionally, then the burden of proof placed upon the defendant 
by the presumption of law existing against suicide will have been sup- 
ported by the defendants, and: your verdict should be for the defend- 
ant.” 

The court gave the instructions, but added the following: 

“I don’t think that that instruction could possibly mislead you, 
but to avoid any chance that it may, I wish to qualify it somewhat. It 
is stated therein that the question is as to whether he came out of the 
window irtentionally or unintentionally. Now suicide is the inten- 
tional taxing of one’s life. Therefore, to constitute suicide on the part 
of Blum in jumping or throwing himself from that window, the follow- 
ing elements would be necessary: That is, that he voluntarily came 
through the window; that he knew when he did voluntarily come through 
the window that it would probably result in his death; and that he did 
jump or throw himself from the window with the idea of ending his life 
and killing himself.” : 

Counsel for the insurance company excepted to that part of the 
qualifying charge which stated in effect that one alleged to have com- 
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mitted suicide must know at the time that his act would probably re- 
sult in death or in fatality. 

The position of the insurance company is that by the qualification 
the jury were instructed that if they found that Mr. Blum was insane, 
and that he went through the window without a conscious intent of self- 
destruction, they could not find that he committed suicide. 

A study of the opinions of the courts upon the subject of provisos 
and clauses similar to the one under consideration tells us that after 
the decision of the Supreme Court in 1872 in Insurance Co. v. Terry, 
15 Wall. 580, 21 L. Ed. 236, wherein it was held that a proviso in a 
contract of life insurance against death by suicide did not include a 
self-killing which was not intentional, and that, when the deceased 
did not realize the physical nature and consequence of his act, and took 
his own life, being impelled by an irresistible, insane impulse, it was not 
his act, and no more than. an accident, changes in the language of con- 
tracts of insurance were frequently made with a view of excluding a cer- 
tain manner of death from the risk assumed by the insurers. The changed 
forms often provide that the insuring company does not assume the 
risk of self-destruction, sane or insane. In Bigelow v. Berkshire Insur- 
ance Co., 93 U. S. 284, 23 L. Ed. 918, the policy contained a condition of 
avoidance if the insured should die by suicide, sane or insane. The court 
said: 

“The words of this stipulation ‘shall die by suicide (sane or insane),’ 
must receive a reasonable construction. If they be taken in a strictly lit- 
eral sense, their meaning might admit of discussion; but it is obvious 
that they were not so used. ‘Shall die by his own hand, sane or insane,’ 
is doubtless a more accurate mode of expression; but it does not more 
clearly declare the intention of the parties. Besides, the authorities uni- 
formly treat the terms ‘suicide’ and ‘dying by one’s own hand,’ in policies 
of life insurance, as synonymous, and the popular understanding accords 
with this interpretation. * * * Life insurance companies indiscrimin- 
ately use either phrase, as conveying the same idea. If the words ‘shall 
commit suicide’ standing alone in a policy import self-murder; so do 
the words ‘shall die by his own hand.’ Either mode of expression, when 
accompanied by the qualifying words, must receive the same construction. 
* * * Nothing can be clearer than that the words ‘sane or insane’ 
were introduced for the purpose of excepting from the operation of the 
policy any intended self-destruction, whether the insured was of sound 
mind or in a state of insanity. These words have a precise, definite, and 
well-understood meaning. No one could be misled by them; nor could 
an expansion of this language more clearly express the intention of the 
parties. * * * It is unnecessary to discuss the various phases of 
insanity, in order to determine whether a set of circumstances might not 
possibly arise which would defeat the condition, * * * For the pur- 
poses of this suit it is enough to say that the policy was rendered void if 
the insured was conscious of the physical nature of his act, and intended 
by it to cause his death, although at the time, he was incapable of judg- 
ing between right and wrong, and of understanding the moral conse- 
quences of what he was doing. * * * To say that the company will 
not be liable if the insured shall die by ‘suicide, felonious or otherwise,’ 
is the same as declaring its nonliability if he shall die by ‘suicide, sane 
or insane.’ ” 

In Clarke v. Equitable Assurance Society, 118 Fed. 374, 55 C. C. A. 
200, the policy provided that— 

“Self-destruction, sane or insane, within one year from the date of 
the issuance of the policies, is a risk not assumed by the society in this 
contract.” 

The Court of Appeals carefully reviwed the decisions, and con- 
cluded that the insurer was not liable. The reasoning was that the 
proviso had no words which limited its operation to intentional sui- 
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cide; but that the insurer contracted that it would not assume the risk 
of self-destruction, sane or insane. To a contention that self-destruction 
would avoid the policy if the insured lacked intelligence to know that 
his act was wrong, but that the policy would not be avoided if he did 
not understand the physical nature of his act, the court said: 

“To sustain such contention would require us to believe that the 
deceased shot himself through the head because he did not know that it 
would kill him, instead of giving to the words of the proviso the plain 
meaning for which they were manifestly intended—that the insurer in- 
tended to guard itself from liability if the insured came to his death 
from any physical movement of his own, whether sane or insane—we 
would lose ourselves in consideration of the different phases of insanity, 
be compelled to split it into degrees, and to hold that, if he was so 
entirely insane as not to understand the physical consequences of his 
act, the proviso would be avoided, while a lesser degree of insanity 
would make the company liable.” 

In the more recent case of Moore v. Northwestern Mutual Life In- 
surance Co., 192 Mass. 468, 78 N. E. 488, 7 Ann, Cas. 654 the Su- 
preme Court of Massachusetts referred to Bigelow v. Berkshire Life 
Insurance Co., supra, and pointed out that in the pleadings in that ac- 
tion a replication, alleging that the insured, when he inflicted the pistol 
wound upon his person by his own hand, was of unsound mind and 
wholly unconscious of his act. was held to be had as against a demurrer, 
and quoted approving from De Gogorza v. Knickerbocker Life Ins. Co., 
65 N. Y. 232. In that case the trial judge charged that if the act caus- 
ing the death of the assured was an involuntary act of one incapable of 
exercising his will, then the company would be liable, but the Court of 
Appeals in New York held that such an instruction was erroneous, and 
that the words, “sane or insane,” incorporated in the policy meant just 
what those words commonly import, “and that is, if death ensues from 
any physical movement of the hand or body of the assured proceeding 
from a partial or total eclipse of the mind, the insurer may go free.” 
As specially pertinent to the case before us, the Court of Appeals said: 

“We are not altogether unmindful of the force of the proposition 
that a man does not die by his own hand who has not sufficient mind to 
will his own death, and it is not, perhaps, entirely easy to see in what 
precise words in our langauge the idea may be accurately and artistically 
expressed that a totally insane man may take his own life. But the 
questions seems to involve more—the refinement of language—than the 
application of practical sense, and we are of the opinion that, in the com- 
mon judgment of mankind, it will be considered that when a totally 
insane man blows his brains out with a pistol that he will be said to 
have died by his own hand within the meaning of a policy such as we 
have now under consideration.” 

In tae support of the approval of these views the Supreme Court 
of Massachusetts cites Traveler’s Insurance Co. v. McConkey, 127 
U. S. 661, 8 Supp. Ct. 1360, 32 L. Ed. 308; Clarke v. Equitable As- 
surance Society, supra, and other cases. The conclusion of the court 
was that on reason and authority the words “sane or insane” cover every 
case of suicide and that where self-destruction was clearly shown, it 
made no difference what the state of mind of the person committing 
the suicide was. In Billings v. Accident Co. of North America, 64 Vt. 
78, 24 Atl. 654, 17 L. R. A. 89, 33 Am. St. Rep. 913, the policy provided 
that there would be no liability if death resulted from suicide, sane or 
insane, and the court held that this clause included self-destruction ir- 
respective of the assured’s mental condition at the time of the act, and 
that the court, in an action on the policy, would not attempt to measure 
the degrees of insanity. Adkins v. Columbia Life Ins. 70 Mo. 272, 35 
Am. Rep. 410. 
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These opinions appear to us as logical and fair interpretations of 
the plain words used in the contract of insurance. If the insured fell 
out of the window by accident or in a faint, and was killed by the 
fall, of course there could be a recovery. But if he, of his own physical 
motion, went through the window and so destroyed himself, then under 
the contract the insurer can avoid liability, and it would matter not what 
the mental condition of the insured was. The effect of the qualification 
to the instruction quoted was a direction that, although death may have 
resulted from the physical act of going through the window, suicide 
could no be found unless deceased intended to kill himself, and knew that 
his act would probably result in death. And this we hold was a material 
error. 

We cannot sustain the contention of the insured that the statutory 
definition of suicide as the “intentional taking of one’s own life,” found 
in the Criminal Code of the state of Washington (section 2385, vol. 1, 
Rem. & Bal. Ann. Codes) is controlling. That provision has to do with 
offenses against the public, but is not decisive in case of private rights. 

The judgment is reversed, and the cause is remanded, with directions 
to grant a new trial. 


Reversed and remanded. - 


SUPREME COURT OF ILLINOIS. 


PEMBLETON 
v. 
[ILLINOIS COMMERCIAL MEN’S ASS’N. (No. 12681.)* 


6. INSURANCE—FOREIGN CORPORATION—JURISDICTION— 
“ENGAGED IN BUSINESS.” 


Illino‘s insurance company which transacted business from its main 
office in Chicago largely by mail, receiving applications solicited by its 
policy holders or members, held not “engaged in business” in Nebraska, 
to subject it to service of process through its policy holder or member 
who had taken for it two applications for membership, which were ac- 
cepted. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


(For other definitions, see Words andPhrases, First and Second 
Series, Engage.) 


9. INSURANCE—FOREIGN CORPORATION—AGENT FOR _ IN- 

SURANCE COMPANY. 

A state statute providing that any person or firm who shall receive 
or receipt for any money on account of any contract of insurance, etc., 
shall be deemed an agent or agents of the insurance company for the 
purpose of service of process, is not applicable to a foreign corporation 
in such state, unless such corporation is doing business in such state. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


Appezl from Circuit Court, Cook County; George F. Barrett, Judge. 


*Decision rendered, June 18, 1919. 124 N. E. Rep. 355. Rehearing 
Denied Mct. 10, 1919. 
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Action by Lillian B. Pembleton against the Illinois Commercial 
Men’s Association. From judgment for plaintiff, defendant appeals. Re- 
versed. 


Ryan, Condon & Livingston, of Chicago (James G. Condon and 
Irvin I. Livingston, both of Chicago, of counsel), for appellant. 
Musgiave, Oppenheim & Lee, of Chicago, for appellee. 


Carter, J. This was an action of debt in the circuit court of Cook 
county, brought on a foreign judgment entered in Nebraska, by appellee 
against the Illinois Commercial Men’s Association, an Illinois mutual 
assessment accident insurance company, in reference to payment of an 
insurance policy taken out by appellee’s husband. On the hearing in the 
circuit court judgment was entered against appellant, and this appeal 
followed 

The foreign judgment was entered by default on September 23, 1916, 
in the district court of Nebraska. Service of process in the Nebraska 
court on the appellant association was attempted to be made by serving, 
at Omaha, H. S. Weller, a policy holder of said association. It was 
argued in the circuit as it is here, that the judgment was entered without 
jurisdiction having been lawfully obtained over the appellant association, 
and therefore without due process of law, and in violation of the Four- 
teenth Amendment of the federal Constitution. 

The alteged cause of action upon which judgment was recovered in 
Nebraska arose out of, and was based on, a contract of accident insur- 
ance entered into between appellant, an Illinois corporation, and George 
G. Pembleton, a resident of Nebraska. It appears from the evidence 
that appellant has its principal place of business in Chicago, and it is 
contended by its counsel that it conducted its business wholly in that 
city, largely by correspondence; that any male white person between the 
ages of 19 and 55 years, engaged in certain occupations not of a hazardous 
nature, might make application for membership in said association; that 
such application was mailed to the office of the association located, in 
Chicago; that the directors of the association passed upon the statements 
containe | in the application at the office in Chicago, and if the application 
was accepted a certificate of membership was issued to the applicant, 
being mailed to him from the office in Chicago or delivered to him per- 
sonally at said office; that appellant had never engaged any agent or 
other person to give his time to representing it in seeking business in the 
state of Nebraska, or, for that matter, in any other state; that it never 
paid any person any sum as commission fee, or emolument for or on its 
behalf in securing applications for membership or collecting assessments 
in Nebrasl.a; that it has never solicited insurance in Nebraska’ except 
through its own members; that it has not made any contracts in 
Nebraska, collected premiums, or adjusted, settled, and paid losses in 
Nebraska, or in any place except at the office of the association in 
Chicago; that it never had or maintained any office or agent for the 
transaction of business in Nebraska, or in any other place except Chicago; 
that its method of doing business is to receive applications from various 
states in the Union by mail; that its plan of securing these applications is 
that when appellant forwards notices from Chicago to its members as 
to the payment of dues it incloses blank applications, with a request to 
the members to solicit others to make application, and forward the sum 
of $2 as a membership fee; that, when these applications are so made 
through its members in various sections of the country, such applications, 
with the membership fee inclosed, are forwarded by mail and received in 
Chicago, end thereafter all notices of dues, with like requests for mem- 
bers to secure applicants, are forwarded by mail to the member at his 
home, and the dues are paid by the member sending the money through 
the mails to the Chicago office; that whenever an accident happens or a 
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member dics, and a claim is made against the association, if any question 
is raised by the association as to its liability an investigator or adjuster is 
sent to the place where the accident or death occurred; that he makes 
his report to the board of directors at Chicago, and if a proposition of 
settlement is made by the claimant such proposition is reported to the 
board for action; that all transactions between the member and the asso- 
ciation are conducted by mail, except in the case of an adjustment, which 
is carried on as just stated. It further appears that the application of 
deceased, George G. Pembleton, of Nebraska, was received in the same 
manner all other applications for membership were usually received; 
that he wis recommended for membership by Phil S. Easterday, a mem- 
ber of the.association, and was accepted by the board of directors at 
Chicago on September 15, 1906, upon which date the policy was issued 
at Chicazo, and deposited in the mails at Chicago, addressed to Pembleton 
at his home address. It appears from the record that Weller, upon 
whom service of process was made as to the litigation in Nebraska, was 
a member of the association; that he had newer been an officer, em- 
ployee, or regularly constituted agent of such association, and never re- 
ceived or became entitled to any compensation for what he did; that 
some time before this litigation was instituted Weller transmitted to the 
association the applications of two persons, viz. a Mr. Williams and a 
Mr. Reinhardt, along with the membership fee in each case; that these 
applications were accepted and acted upon by the association, and the 
certificates of membership forwarded to Williams and Reinhardt, re- 
spectively; that before sending in these two applications Weller had re- 
ceived the application blanks urging the members to make use of the 
same to induce others to join the association; that Weller was a resident 
of Omaha, Neb., was president of two Nebraska assessment companies, 
with wh‘ch he was actively engaged and was also vice-president of a 
wholesale ¢crug company in Omaha; that he maintained an office with the 
drug company and had at the same place an office for the two Nebraska 
assessment companies, but was never a paid solicitor for any insurance 
company; that the two applications sent to appellant were made through 
him in April and July of 1916, respectively, and that the membership 
fee of $2 in each case was remitted by him in the form of checks of the 
Richardson Drug Company, drawn by Weller as vice-president of that 
company. 


[1-3] It appears to be suggested that the provision of the federal 
Constitucion requiring that full faith and credit shall be given in each 
state to the judicial proceedings of every other state, and the act of 
Congress passed in pursuance thereof, prevent an inquiry into the juris- 
diction of the court by which the judgment offered in evidence was ren- 
dered. It has been held by the federal courts that the record of a judg- 
ment rendered in another state may be contradicted as to the facts 
necessary to give the court jurisdiction, and, if it be shown that such 
facts did not exist, the record will be a nullity, notwithstanding it may 
recite that they did exist; that want of jurisdiction may be shown either 
as to the subject-matter or the person. Thompson v. Whitman, 18 Wall. 
457, 21 L. Ed. 897; Simmons v. Saul, 138 U. S. 439, 11 Sup. Ct. 369, 34 
L. Ed. 1954; National Exchange Bank v. Wiley, 195 Ill. 257, 25 Sup. Ct. 
70, 49 L. Ed. 184. This court has laid down a similar rule that the 
courts of this state may inquire into the proceedings, judgments, or 
decrees of a sister state to determine whether the court‘ had jurisdiction 
of the subject-matter or the parties. Field v. Field, 215 Ill. 496, 74 N. E. 
443; Forsyth v. Barnes, 228 Ill. 326, 81 N. E. 1028, 10 Ann. Cas. 710. It 
has also been settled by the federal decisions that three conditions are 
necessary to give a court jurisdiction in personam over a foreign cor- 
poration: First, it must appear that the corporation was carrying on its 
business in the state where process was served on its agent; second, that 
the business was transacted or managed by some agent or officer ap- 
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pointed ty or representing the corporation in such state; third, the ex- 
istance of some local law making such corporation amenable to suit there 
as a condition, express or implied, of doing business in the state. 21 R. 
C. L. 1340: Connecticut Mutual Life Ins. Co. v. Spratley,-172 U. S. 602, 
19 Sup. Ct..308, 43 L. Ed. 569; Armstrong Co. v. New York Central & 
Hudson River Railroad Co., 129 Minn. 104, 151 N. W. 917, L. R. A. 1916E, 
232, Ann. Cas. 1916E, 335. It is also established that in order to render 
a corporstion amenable to service of process in a foreign jurisdiction 
it must appear that the corporation is transacting business in that dis- 
trict to such an extent as to subject it to the jurisdiction and laws thereof. 
St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222; Commercial 
Mutual Accident Co. v. Davis, 213 U. S. 245, 29 Sup. Ct. 445,53 L. Ed. 
782, and cases there cited. 


[4,5: The courts have laid down no all-embracing rule by which it 
may be determined what constitutes the doing of business by a foreign 
corporation in such manner as to make it subject to jurisdiction. « In 
general it may be said tha® the business must be of such a character and 
extent as to warrant the inference that the corparation has subjected 
itself to the jurisdiction and laws of the district in which it is served 
and in which it is bound to appear when a proper agent has been served 
with process. 21 R. C. L. 1341; Green v. Chicago, Burlington & Quincy 
Railway Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916; St. Louis 
Southwestern Railway Co. v. Alexander, 227 U. S. 218, 33 Sup. Ct. 245/ 
57 L. Ed. 486, Ann. Cas. 1915B, 77. The transaction of business must be 
such that the corporation is for the time being within the state in which 
it is sued. Armstrong Co. v. New York Central & Hudson River Rail- 
road Co., supra. The general rule is that the mere solicitation of busi- 
ness by :gents of a foreign corporation is not such “doing business” 
within the state as to subject the foreign corporation to the jurisdiction 
of the ccurts of the state in which the business is solicited. The ten- 
dency of the courts, however, in recent years, seems to be toward con- 
sidering egents engaged in soliciting business as the representatives of 
the corporation for the purpose of the service of process. 21 R. C. L. 
1342. The rule has been laid down by the United States Supreme Court 
that where there is a continuous course of business in the state by the 
solicitation of orders which are sent to another state, in response to 
which the subject-matter thereof is delivered in the state where the 
order was taken and payment is received therein by money, notes, or 
checks, this constitutes doing business in such state, rendering the cor- 
poration subject to the process of its courts. International Harvester 
Co. v. Kentucky, 234 U. S. 579, 34 Sup. Ct. 944, 58 L. Ed. 1479. But so 
far as we are advised the federal courts have never laid down the rule 
that the mere solicitation of business by agents of a foreign corporation 
within the state was the doing of business in that state. Many decisions 
hold that the taking of orders for goods in a state by an ordinary agent 
or salesman is not doing business therein, where orders so taken are 
forwarded to the corporation at its domicile for its acceptance and the 
goods are sent directly to the purchasers, 12 R. C. L. 76. 


[6] Counsel for appellee rely particularly, in support of their con- 
tention tliat the solicitation of business as is here shown in the state of 
Nebraska was the doing of business in that state, on Connecticut Mutual 
Life Ins. Co. v. Spratley, supra, and Commercial Mutual Accident Co. v. 
Davis, supra. Neither of these decisions, as we read them, holds to that 
effect. ‘The principal holding in the first of these cases is to the effect 
that a foreign insurance company which has been doing business within . 
a state through its agents does not cease to do business therein when it 
withdraws its agents, and ceases to obtain or ask for new risks, or 
obtain new policies, while at the same time its old policies continue in 
force, and the premiums thereon are paid by policy holders to an agent 
residing in another state, who was once the agent in the state where the 
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policy holders reside. The second decision of these two holds that an 
insurance company with outstanding policies in the state, on which it 
collects premiums and adjusts policies, must be held to be doing business 
within the state so as to render it liable to an action and service of 
process, according to the laws of the state, on a doctor sent by said in- 
surance company to investigate the loss, the doctor having the power to 
adjust such loss. 

The strongest case, perhaps, in favor of appellee's contention on this 
question, is that of International Harvester Co. v. Kentucky, supra. In 
Green v. Chicago, Burlington & Quincy Railway Co., supra, the Supreme 
Court of the United States held that the mere solicitation of business in 
the state was not the doing of business in that state. See, also, to the 
same effect, People’s Tobacco Co. v. American Tobacco Co., 246 U. S. 79, 
38 Sup. Ct. 233, 62 L. Ed. 587, Ann. Cas. 1918C, 537. While the Harvester 
Co. Case, supra, held that the Green Case was an extreme case, it re- 
affirmed the doctrine laid down in the former decision, that the mere 
solicitation of business was not the doing of business in the state, and 
continued (234 U. S. p. 587, 34 Sup. Ct. 946, 58 L. Ed. 1479) : 

“In the case now under consideration there was something more than 
mere solicitation. In response to the orders received, there was a con- 
tinuous course of shipment of machines in Kentucky. There was au- 
thority to receive payment in money, check, or draft and to take notes 
payable a+ banks in Kentucky.” 

On the facts in that case and this, they are clearly distinguishable. 
It seems to be conceded that there was no authority here to pay for the 
insurance in money, check, or draft or take notes payable on banks in 
Nebraska. The only thing that the person soliciting insurance in this 
case could do was to forward the money, check, or draft for premium 
with the application to the head office in Chicago for the approval of the 
appellant association. This court has discussed this question in Booz v. 
Texas & Pacific Railway Co., 250 Ill. 376, and there said, page 381 (95 
N. F. 460, 441) ; 

“The defendant, being a foreign corporation, could only be served in 
this state if it was doing business here, and no one could be an agent 
of the defendant unless he had power to represent it in the transaction 
of some part of the business contemplated by its charter. There was no 
one in this state who had power to make any contract or bind the de- 
fendant in any way, and the mere solicitation of business by persons 
who have no other authority is not doing business within this state.” 

The reasoning of this court in Barnard v. Springfield & Northeastern 
Traction Co,. 274 Ill. 148, 113 N. E. 89, L. R. A. 1916F, 451, tends also 
to suppo.t the conclusion that the appellant was not doing business in 
Nebraska at the time this policy was taken out or when this litigation 
was insti:uted. See, also, Berger v. Pacific Railroad Co., 27 R. I. 583, 
65 Atl. 261, 9 L. R. A. (N. S.) 1214, and authorities cited in note, 8 Ann. 
Cas. 941, and Armstrong Co. v. New York Central & Hudson River 
Railroad Co., 129 Minn. 104, 151, N. W. 917, L. R. A. 1916E, 232, and 
authorities cited in note Ann. Cas. 1916E, 335. 

[7, 8] Counsel for appellee insist that the reasoning of this court in 
Firemen’s Ins. Co, v. Thompson, 155 Ill. 204, 40 N. E. 488, 46 Ann. St. 
Rep. 335, is directly in conflict with this conclusion. In that case an 
Illinois insurance company took a risk under a fire insurance policy in 
Wisconsin, and it was held that the company was doing business in 
Wisconson so as to render it subject to the service of process in that 
state. It must be conceded that some of the reasoning in that case 
does tend to uphold the argument of counsel for appellee, but the facts 
in that case are somewhat different, and on that account it might be 
held that the the decision in that case is not necessarily controlling here. 
Furthermore, in that case the constitutional question as to due pro- 
cess of law does not seem to have been raised or passed upon by the 
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court. Indeed, if the question had been raised it must have been held 
to be waived because the appeal in that case was taken from the trial 
court to the Appellate Court and then to this court. The decisions 
in this state as to due process of law under the Fourteenth federal 
amendment must be controlled by the decisions of the federal courts 
rather than by the decisions of our own or other state courts. Old 
Wayne Mutual Life Ass’n v. McDononugh, 204 U. S. 8, 27 Sup, Ct. 
236, 51 L. Ed. 345; Thompson v. Whitman, supra; Forsyth v. Barnes, 
supra. The decisions of the United States Supreme Court heretofore 
cited conclusively hold that the mere solicitation of business, as shown 
by this record, was not such doing of business in Nebraska as to render 
the company liable to service of process therein. It is our duty, under 
the law, to overrule, if necessar,y, even our own decisions, and follow 
the rule laid down by the federal Supreme Court in matters of this 
kind. Rothschild & Co. v. Steger Piano Co., 256 Ill 196, 99 N. E. 920, 
42 L. R. A. (N. S.) 793, Ann, Cas. 1913A, 276. 

It is argued by counsel for appellee that the Legislatures of this 
and other states have been compelled to enact statutes for the purpose 
of preventing insurance companies which issue policies upon property 
and lives from forcing the insured or beneficiaries to go to a foreign 
state, hundreds of miles from their homes, to enforce the contract; 
that it is spparent from this record that the appellant has made a studied 
attempt to exempt itself from liability in the courts of the states where 
the members live, where the applications are made, and where the dues 
and losses are paid; that the statutes of this state forbid a foreign 
insurance company to transact any business in this state without first 
securing a license from the auditor of public accounts, and that before 
receiving said license the company must stipulate that it will not re- 
move any suit instituted against it into any United States Court, and 
that if it should do so then its license would be revoked; that. every 
foreign life insurance company before doing business here must in 
writing appoint an attorney resident in the state, upon whom all lawful 
process against the company may be served with like effect as if the 
company had been created in the state, and that such power of attorney 
must stipulate that any lawful process against the company which is 
served on such attorney shall be of the same legal force and validity 
as if served on the company; that for the further purpose of pro- 
tecting the insured in this state certain deposits must be made with the 
auditor; that the record shows also that similar statutes have been 
enacted in the state of Nebraska. While we agree with counsel for 
appellee that td hold the service in Nebraska is invalid must cause a 
hardship to appellee in this case, we feel constrained to rule, until the 
Supreme Court of the United States has ruled to the contrary, that we 
must follow the former decisions of that court, and hold that the mere 
solicitation of business such as shown by this record is not doing 
business in the state of Nebraska by appellant so as to justify such a 
service of process as is here shown upon appellant in the courts of 
Nebraska. The reasoning of the federal court in Tomlinson v. Iowa 
State Traveling Men’s Ass’n (D. C.) 251 Fed. 171, is in point here. 
The court there said (page 173): 

“It is true that it is less convenient, and probably more expensive, 
for the plaintiff to prosecute her action in Iowa, where valid serv- 
ice can readily be procured; nevertheless this is one of the incidents 
of doing business with a foreign insurance company of the character 
of this defendant, which does business almost, if not quite, exclusively 
with commercial travelers who live in widely separated localities. It 
may be doubted whether the burden imposed upon the entire member- 
ship of such an association, depending, as it does, entirely upon moderate 
assessments for the payment of losses, as a result of being compelled 
to defend presumably in every state of the Union, would not outweigh 
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the physical and financial inconvenience of the individual beneficiary. 
However this may be, the law must be administered as it is found to 
apply, and the plaintiff is not left without her remedy, but may pursue 
it, if valid and subsisting, in the proper jurisdiction.” 

[9] A statute has been enacted in Nebraska (Cobbey’s Ann. St. 
1907, § 6407) which reads: 

“Any person or firm in this state who shall receive or receipt for 
any monev on account of or for an¥ contract of insurance made by 
him or them, or for any such insurance company or individual afore- 
said, or who shall receive or receipt for money from other persons to be 
transmitted to any such company or individual aforesaid, for a policy 
or policies of insurance or any renewal thereof, although such policy 
or policies; of insurance may not be signed by him or them, as agent or 
agents of such company, or who shall in any wise, directly or indirectly, 
make or cause to be made any contract or contracts, of insurance, for or 
on account of such company aforesaid, shaH be deemed, to all intends 
and purposes, an agent or agents of such company, and shall be subject 
and liable to all the provisions of this chapter.” 

This statute has been held constitutional by the courts of that 
state. Taylor v. Illinois Commercial Men’s Ass’n, 84 Neb. 799, 122 
N. W. 41,-24 L. R. A. (N. S.) 1174; Tomson v. Iowa State Traveling 
Men’s Assn, 88 Neb. 399, 129 N. W. 529. The following decisions 
also, as argued by counsel for appellee tend to support the constitutionality 
of this statute: lowa State Traveling Men’s Ass'n v. Ruge, 242 Fed. 
762, 155 C. C. A. 350; Cox v. Railway Conductors Co-operative Ass’n, 
194, Mich. 213, 160 N. W. 608; Sadler v. Mobile Life Ins. Co., 60 Miss. 
391. Ses, also, 21 R. C. L. 1344, and cases there cited. In view, how- 
ever, of the conclusion that we have reached on this record as to ap- 
pellant’s not being shown to be transacting or doing business in Nebraska 
at the time of the service of process in this case or at the time the 
policy in this case was executed, it is unnecessary to digcuss further the 
constitutionality of this Nebraska statute; for it has been repeatedly 
held that, in order to make such a statute applicable to a foreign corp- 
oration in any state, it must be shown that such corporation was doing 
business in that state. Old Wayne Mutual Life Ass’n v. McDonough, 
supra; Frawley v. Pennsylvania Casualty Co. (C. C.) 124 Fed. 259; 
eo Mutual Accident Co. v. Davis, supra, and cases there 
cited. 

Having held that the appellant was not transacting or doing business 
in Nebraska so as to authorize the service of process on its members in 
that state, it is unnecessary to pass upon the other questions raised 
in the briefs. 

For the reasons stated there can be no recovery, and the judgment 
of the circuit court will be reversed. 

Judgment reversed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HAMPDEN, 


LELAND 
v. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA-* 


3. INSURANCE—DEATH BY DISEASE ACCELERATED BY AC- 
CIDENT GIVES NO RIGHT OF ACTION ON ACCIDENT POL- 
ICY. . 

If holder of accident policy was suffering from a disease accelerated 
and aggravated by fall, constituting an accident, so as to be a cause co- 
operating with it to produce death, his beneficiary cannot recover on the 
policy, insuring only against death proximately caused by external, violent, 
and accidental means. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


4. INSURANCE—FATAL INJURIES TO FRAIL PERSON MAY 
GIVE RIGHT OF ACTION ON ACCIDENT POLICY. 


Where there is no active disease, but merely a frail :general condi- 
tion, or merely a tendency to disease, which is made operative by an ac- 
cident, so that death results, there may be recovery on an accident policy 
insuring against death through accidental means only, though the accident 
would not have had such effect on a normal person. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


5. INSURANCE—BURDEN OF PROOF TO SHOW DEATH FROM 
CAUSE INSURED AGAINST. 
The burden of proof is on the beneficiary to show that the death of 
the holder of an accident policy resulted from one or more of the causes 
enumerated by the policy as establishing the insurer’s liability. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Report from Superior Court, Hampden County; Christopher T. Cal- 
lahan, Judge. 

Action by Nellie J. Leland against the Order of United Commercial 
Travelers of America. resulting in directed verdict for defendant, the 
parties agreeing the case should be reported to the Supreme Judicial 
Court on certain terms. Repeated motions by plaintiff for extension of 
time for filing exceptions were allowed, on the assumption they were 
motions to extend time for filing report, and defendant’s motion for 
judgment on the verdict was denied, and defendant excepts; the case 
being reported to the Supreme Judicial Court. Exceptions overruled, 
and judgment directed on the verdict. 


Pitt F. Drew, of Boston, and Dunnett, Shields & Conant, of St 
Johnsburg, Vt., for plaintiff. 

Edward A. McClintock and David B. Hoar, both of Springfield, for 
defendant. 


Ruac, C. J. During the trial of this case the presiding judge sug- 


* Decision rendered, October 10, 1919. 124 N. E. Rep. 517. 
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gested that he would order a verdict for the defendant and that the case 
be reported upon a stipulation as to its final disposition in accordance 
with the ultimate decision as to the questions of law. At the conclusion 
of the evidence a verdict was ordered for the defendant and the parties 
agreed that the case should be reported to this court upon terms stated. 
No exceptions were saved on this point. Thereafter the plaintiff pre- 
sented a motion for extending the time for “filing her exceptions,” which 
was allowed by the judge, without close examination, on the assumption 
that it was a motion to extend time for filing a report. No correction 
of the record has been made in order to make it conform to the inten- 
tion of the court. See Randall v. Peerless Motor Car Co., 212 Mass. 352, 
387, 99 N. E. 221; Maggelet’s Case, 228 Mass. 57, 63, 116 N. E. 972, L. 
R. A. 1918}, 864: Farris v. St. Paul’s Baptist Church, 220 Mass. 356, 359, 
107 N. E. 955. Perkins v. Perkins, 225 Mass. 392, 114 N. E. 713. The 
defendant contends that under rule 55*, of the 1915 superior court rules 
the report is not rightly before us, because the time within which the 
report might have been filed had expired before it actually was filed, 
relying in this connection on Hack v. Nason, 190 Mass. 346, 76 N. E. 
906 


[1] This contention cannot be supported. The superior court apart 
from rule has power under R. L. c. 173, § 105, as amended by St. 1917, c. 
345, to report cases as therein specified without special limit as to time. 
Strong v. Carver Cotton Gin Co., 202 Mass. 209, 212, 88 N. E. 582; Lee 
v. Blodget, 214 Mass. 374, 102 N. E. 67. Rule 55 was not intended to de- 
prive the judge of this power to make a report in the exercise of sound 
discretion in order to forward the ends of justice. Its purport is to put 
upon a plaintiff a definite duty in regard to the preparation of reports 
and to confine his absolute rights within the rational limits there estab- 
lished, to the end that unreasonable delay may be prevented. See Frank, 
Petitioner, 213 Mass. 194, 99 N. E. 968. The rule was not designed to 
tie the hands of the judge so that he cannot do what justice requires 
as between the parties in cases where grave and doubtful questions of 
law are involved. Its words do not require such a result. The judge 
may well, where there has been failure to comply with the rule,. decline 
to exercise his discretion to report a case. But he is not thereby pre- 
cluded from making a report if in the exercise of wise discretion it 
ought to be made. The case is before us rightly. 

This is an action of contract brought by the beneficiary on an ac- 

cident insurance certificate issued by the defendant. The contract, 
amongst other stipulations, provided for indemnification, to the extent 
there specified, to the insured or beneficiary— 
“against the results of bodily injury * * * effected through external, 
violent and accidental means, herein termed the accident, which shall 
be occasioned by the said accident alone and independent of all other 
causes.” 

Another provision was to the effect that the benefits should not be 
payable by the defendant— 

“unless external, violent and accidental means, producing bodily injury, 
isthe proximate, sole and only cause of the death, disability or loss.” 

The insured was a commercial traveler and continued his work reg- 
ularly until the Saturday before his death. He was apparently in good 
health, and had been for many years, save a recent cold. On Monday 
morning he tripped and fell twice, once becoming unconscious, as he was 
returning to his chamber from the cellar of his home where he had done 
something about the heater. He was assisted to bed, regained conscious- 
ness, complained of pain in his right side, was treated by a physician, 
had difficulty in breathing, and died that same evening. Slight abrasions 

*“Where a case is reserved for report, the counsel for the plaintiff shall pre- 


sent a draft report within twenty days thereafter, or within such further time 
as the court may by special order allow.” 


\ 
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observed on the body apparently are conceded to have resulted from the 
fall and not in themselves to have been a cause of the death. An autopsy 
was had, which revealed abnormal and unnatural conditions in the form 
of heart lesions, lung lesions, and lesions of other parts of the circula- 
tory system. It was plainly evident that these conditions had relation to 
the death and alone were sufficient to cause death, and that some of them 
had existed for a considerable period, probably more than a year. A 
part of the heart was normal and the right part “very markedly, clearly 
and regularly dilated all the way around.” This condition was so bad 
that, if it were in existence before the fall, the deceased could not have 
been expected to have lived very long. A diseased condition of the lungs 
also was disclosed. The physicians whose testimony was most favorable 
to the plaintiff gave as their opinion that the death resulted from a 
sudden call for more effort than the heart could make, or from acute 
heart failure at the time of the fall, and that the shock of the fall pre- 
cipitated death, because an individual with a heart damaged to the extent 
of that of the deceased is disposed to acute failure or lack of working 
power from a shock or over-exertion of any kind. 

[2] There is some testimony of one of the experts which appears, 

standing by itself alone, to have been somewhat equivocal in respect of 
the dilated eondition of the heart and to be susceptible of the construc- 
tion that that condition might have, and perhaps in his opinion did, re- 
sult from the fall and did not antedate the fall. This witness testified 
that— 
“the cause of death, medically speaking, was myocardial insufficiency and 
acute dilation. Myocardial insufficiency is such a relation between the 
condition of the heart muscle and the tasks which it is called upon to do 
that it is unable to do them.” 

This witness also gave evidence to the effect that “some of the le- 
sions of the heart and lungs without doubt had existed before” the time 
of the fall and he thought “might have existed for more than a year 
probably, * * * were probably constantly progressing.” He testified 
in considerable detail to a diseased condition in both lungs of the de- 
ceased known as “emphysema,” the result of which was “an excessive 
demand made directly on the right side of the heart,” the side excessively 
dilated. and gave it as his opinion that the deceased was suffering at the 
time of and for some time previous to the fall from chronic emphysema. 
Further questions and answers were as follows: 

“TIsn’t it true that the most that can possibly be claimed in this case 
with reference to that fall, or either or both of the two falls alluded to, 
is that they aggravated and made fatal an already existing chronic dis- 
ease?” The answer was “Yes.” 

In substance but in slightly varying form this question and answer 
were repeated. Then in answer to the question: 

“You don’t want the jurv or the court to understand your testimony 
as being any stronger than that?” the witness replied, “No, I don’t.” 

If it can be contended that the earlier testimony of the witness was 
open to different constructions and was more or less conflicting or in- 
consistent. these questions and answers were clear and not open to doubt. 
The replies were definitely adhered to by the witness as constituting the 
truth, and he and the jury, so far as they gave his testimony credence, 
were bound to accept them as his final expression of view. Sullivan v. 
een: Eley. Ry., 224 Mass. 405, and cases collected at page 406, 112 N. 
E. 1025. 

The other witness most favorable in his evidence to the plaintiff 
testified that the deceased for a long time before the fall was suffering 
from serious and progressive diseases of both the heart and the lungs, 
and that the utmost extent of claim that rightly could be made was that 
the accident aggravated and made fatal already. existing diseases, and 
that disease and fall acted concurrently to cause death. 











A. & H.] Leland v. Order of U. C, Travelers of America 655 


The plaintiff's case must rest upon this testimony as its basis. 
Without reciting the evidence in further detail, it is plain from a careful 
examination of it all that the utmost which could have been found in 
favor of the plaintiff was that the deceased was suffering at the time of 
and prior to the fall from a seriously diseased condition of the heart or 
lungs, or both, which was precipitated to a fatal termination by the fall, 
but which probably would not have terminated thus on that day, but for 
the fall. Such a fall as the deceased suffered would not have been fatal 
except for the diseased condition of vital organs. These two causes, 
namely, the diseased condition and the fall, operated together, each con- 
tributing to the fatal results. 

The principle of law, which is controlling under such a contract as 
that here relied upon, in the light of such facts as are disclosed on this 
record, was declared in Freeman v. Mercantile Accident Co., 156 Mass. 
351, 30 N. E. 1013, 17 L. R. A. 753, in an opinion by Mr. Justice Knowl- 
ton. That principle is: 

“Where different forces and conditions concur in producing a result, 
it is often difficult to determine which is properly to be considered the 
cause, and, in dealing with such cases, the maxim, ‘Causa proxima non 
remota spectatur,’ is applied. But this does not mean that the cause or 
condition which is nearest in time or space to the result is necessarily to 
be deemed the proximate cause. It means that the law will not go far- 
ther back in the line of causation than to find the active, efficient, pro- 
curing cause, of which the event under consideration is a natural and 
probable consequence, in view of the existing circumstances and condi- 
tions. The law does not consider the cause of causes beyond seeking 
the efficient predominant cause, which, following it no farther than those 
consequences that might have been anticipated as not unlikely to result 
from it, has produced the effect. An injury which might naturally pro- 
duce death in a person of a certain temperament or state of health is 
the cause of his death, if he dies by reason of it, even if he would not 
have died if his temperament or previous health had been different; and 
this is so, as well when death comes through the medium of a disease di- 
rectly induced by the injury, as when the injury immediately interrupts 
the vital processes.” 

That statement of the law has been widely quoted and that decision 
cited with approval by courts of other jurisdictions and is generally ac- 
cepted as sound. Stanton v. Travelers’ Insurance Co., 83 Conn. 708, 711, 
78 Atl. 317, 34 L. R. A. (N. S.) 445; White v. Standard Life & Accident 
Ins. Co., 95 Minn. 77, 80, 193 N. W. 735, 884. 5 Ann. Cas. 83; Fetter v. 
Fidelity & Casualty Co., 174 Mo. 256, 267, 268, 73S. E. 592, 61 L. R. A. 
459, 97 Am. St. Rep. 560; Modern Woodmen Accident Ass’n v. Shryock, 
54 Neb. 250, 259, 74 N. W. 607, 39 L. R. A. 826; Penn. v. Standard Life 
& Accident Ins. Co.. 158 N. C. 29, 34, 73 S. E. 99, 42 L. R. A. (N. S.) 
593; National Masonic Accident Ass’n v. Shryock, 20 C. C.. A. 3, 5, 73 
Fed. 774; Continental Casualty Co. v. Lloyd, 165 Ind. 52, 62, 73 N. E 
824; Fidelity & Casualty Co. v. Meyer, 106 Ark. 91, 98, 152 S. W. 995, 44 
L. R. A. (N. S.) 493. To the same effect see Thornton v. Travelers’ Ins. 
Co, 116 Ga. 121, 42 S. E. 287, 94 Am. St. Rep. 99; Maryland Casualty 
Co. v. Morrow, 130 C. C. A. 179, 213 Fed. 599, 52 L. R. A. (N. S.) 1213; 
Vernon v. fowa State Traveling Men’s Ass’n, 158 Iowa, 597, 605, 606, 
138 N. W. 696; A&tna Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S W 
523. See in this connection Moon v. Order of United Commercial Trav- 
elers of America, 96 Neb. 65, 146 N. W. 1037, Ann. Cas. 1916B, 222. 

[3.4] The application of that principle of law to the case at bar is 
that, if the insured was suffering from a disease, which was accelerated 
and aggravated by the accident so as to be a cause co-operating with it 
to produce the fatal end, then there can be no recovery. Manifestly 
recovery is not barred merely because the insured is suffering from 
disease. One upon a bed of illness may meet death by an explosion or 
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other accidental means. Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 
102 N. E. 342, 46 L. R. A. (N. S.) 543. If there is no active disease, but 
merely a frail general condition, so that powers of resistance are easily 
overcome, or merely a tendency to disease which is started up and made 
operative, whereby death results, then there may be recovery even though 
the accident would not have caused that effect upon a healthy person in a 
normal state. Cheswell v. Fraternal Accident Ass’n, 199 Mass. 267, 85 
N. E. 96; Collins v. Casualty Co. of America, 224 Mass. 327, 112 N. E. 634, 
L. R. A. 1916E, 1203. 

The inevitable result is that under this statement of the law the plain- 
tiff cannot recover upon these facts. The deceased confessedly was suf- 
fering from disease or diseases which actively co-operated with the fall in 
casuing death. The disease and the fall were concurring, efficient and 
proximate causes in producing the death. Either alone without the other 
would not then have resulted ‘fatally. It cannot ‘be held with any due 
regard to the meaning of words in the contract here sued upon, that the 
death of the insured resulted from the accident “alone and independent 
of all other causes” as “the proximate, sole and ‘only cause.” 

[5] The burden of proof is upon the plaintiff to show that the death 
resulted from one or more of the causes enumerated by the terms of the 
contract as establishing the liability of the defendant. Smith v. Travel- 
ers’ Ins. Co., 219 Mass. 147, 150, 106 N. E. 607, L. R. A. 1915B, 872. As 
matter of law she has failed to sustain that burden for the reasons stated. 
It becomes unnecessary to consider the other questions raised. 

Exceptions overruled. 

Judgment on the verdict. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


STATE ex rEL. ELBERTA PEACH & LAND CO. v. CHICAGO 
BONDING & SURETY CO. (Nos. 20166, 20169.)* 


(Supreme Court of Missouri, Division No. 1.) 


8. INSURANCE—FIDELITY INSURANCE COMPANY “INSUR- 
ER,” WITHIN PROVISIONS OF STATUTE AS TO VEXA- 
TIOUS DEFENSES. 


A fidelity insurance company, which became surety on the bond of 
a receiver, is an insurer, within Rev. St. 1909, § 7068, as amended by 
Laws 1911, p. 282, declaring that in every action against any insurance 
company, if such company has vexatiously refused to pay the loss, the 
court may allow damages and reasonable attorney’s fees, etc. 

(For other cases, see Insurancé, Dec. Dig. § 602.) 


(For other definitions, see Words and Phrases, Insurer.) 


9, INSURANCE—RECEIVER’S BOND INSURANCE “POLICY” 

WITHIN STATUTE PENALIZING REFUSAL TO PAY. 

A judicial bond, such as a receiver’s bond signed by a commercial 
surety company, which was engaged generally in the fidelity business, 
is an insutance “policy,” within Rev. St. 1909, § 7068, as amended by 
Laws 1911, p. 282, declaring that, in any action against any insurance 
company to recover the amount of any policy, damages and attorney’s 
fees may be allowed for vexatious refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Policy.) 


Appeal from St. Louis Circuit Court; William T. Jones, Judge. 

Action by the State, on the relation and to the use of the Elberta 
Peach & Land Company, against the Chicago Bonding & Surety Com- 
pany. Frem a judgment granting plaintiff part of the relief sought, de- 
fendant appeals, and plaintiff also appeals. Affirmed on defendant’s 
appeal; and on plaintiff’s, reversed and remanded, with directions. 


Luther Ely Smith, of St. Louis, for relator. 
Holland, Rutledge & Lashly, of St. Louis, for defendant. 


*Decision rendered, Sept. 27, 1919. Rehearing Denied Oct. 10, 1919. 
215 S. W. Rep. 20. 
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CONTINENTAL PAPER BAG CO. er at, v. BOSWORTH. 
(No. 7762.)* 


(Court of Civil Appeals of Texas. Galveston.) 


2. INSURANCE—JUDGMENT AGAINST INSURER REFUSING 
TO DEFEND IN ACTION AGAINST INSURED. 


Where liability indemnity policy required insurer to defend suit 
against insured and provided that no action could be brought on the 
policy until after judgment has been rendered against insured, insurer, 
after being impleaded in suit against insured upon its denial of lia- 
bility and refusal to defend, could be held liable in such suit upon judg- 
ment being rendered against insured. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—LIABILITY POLICY FOR INJURIES IN STORE 
AND WAREHOUSE CONSTRUED . 


Liability policy agreeing to indemnify insured, dealers in paper 
bags, against loss from liability for injuries sustained within premises 
designated as “store and warehouse” in which insured was to conduct 
no business “except as store and warehouse,” held to cover accident 
to operator of printing press upon the premises, where the printing of 
bags and paper was a necessary part of the business of the store and 
warehouse of insured. 


(For other cases, see Insurance, Dec. Dig. § 157.) 


Appeal from District Court, Harris County; J. D. Harvey, Judge. 

Suit by Carrie Bosworth against the Continental Paper Bag Com- 
pany, in which the Western Indemnity Company and the Fidelity & 
Casualty Company were impleaded. From judgment rendered, the 
defendant and the Fidelity & Casualty Company appeal. Affirmed. 


Baker, Botts, Parker & Garwood, R. C. Patterson, and Guy Graham 
all of Houston, for appellant. 
Presley K. Ewing, of Houston, for appellee. 


*Decision rendered, July 3, 1919. Rehearing Denied Oct. 9, 1919. 215 
S. W. Rep. 126 
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TOPICAL INDEX 
From July to December, 1919, inclusive. 


I. Control and Regulation in General. 


(2) Statute invalidating insurance issued without compliance with sections 
as to office of insurer does not require brewing company to 
comply therewith by placing itself under jurisdiction of insurance 
commissioner before making contract guaranteeing performance 
of lease by one of its customers. James Eva Estate v. Mecca Co. 
(Cal.) cccccccecs enceccveese 

meaunsaien of fire insurance Yates falls within police power of state and 
is purely legislative in character. State ex rel. Waterworth v, 
Harty, Supt. Ins. Dept. (Mo.) 

Under police power, state may fully and completely regulate insurance 
business. Lewelling v Manufacturing Woodworkers’ Under- 
writers . 

Title of insurance act held sufficient to fairly indicate the general object, 
and not violative of bw aa provisions. G. P. Farmer Coal 
& Supply Co. v. Albright (N. J.) eece 

Fidelity canne issued to bank, in consideration of premiums, indemni- 
fying against defalcation, are insurable contracts. Southern 
Surety Co. v. Citizens’ State Bank of Hempstead (Tex.)........ 

Supreme Court has no jurisdiction on ground constitutional question 
is involved, of appeal in suit defended on ground assured com- 
mitted suicide while sane and that controlling statute is uncon- 
stitutional—where discussion of constitutionality of statute would 
be simply academic because not essential to determination of 
appeal in which argued, construction of Constitution is not in- 
volved and Supreme Court has no jurisdiction. Rollins v. 
Business Men’s Acc. Ass’n of A. (Mo.) 

Only premiums actually received in cash during year are “income re- 
ceived within the year” within Excise Tax Act. Lumber Mut. 
Fire Ins. Co. v. Malley (U. 8.).. cecececcencsatesscvcce 

Under Federal Income Tax Act, in computing gross income, life com- 
pany may not exclude dividend paid to policy holder, even 
though for redundancies previously paid, unless it has received 
premiums from him during tax year, and then only to amount 
of such premiums—so-called dividends paid to policy holders 
by mutual level premium life company may not be deducted 
from gross income in ascertaining net income—interest on re- 
dundancies of premiums for previous years, allowed to remain 
with company under the contract, when paid to policy holder 
constitute a dividend—under policies providing payment to 
beneficiaries in installments on death of insured, and for interest 
on deferred installments, interest so paid is not a dividend. Le- 
derer, Collector Int. Rev., v. Penn Mut, Life Ins. Co. (U. S.)... 

Under State excise law, ‘‘gross amount of premiums received” means 
gross amount of premiums stipulated on face of policies in 
force for the period. State ex rel. Northwestern Mut. Life 
Ins. Co. v. Tomlinson, Supt of Ins. (Ohio) 

Judgment of circuit court setting aside insurance superintendent's 
order refusing to increase rates ia appealable. State ex rel. 
Waterworth v. Harty, Supt. of Ins. Dept. (Mo.)..... ° 

Illinois insurance company which transacted business from main 
office in Chicago, largely by mail, held “not engaged in business’’ 
in Nebraska, to subject it to service of process. Pembleton v. 
Ill. Com]. Men’s Ass’n (Ill.) 

Verdict for plaintiff unauthorized by evidence. 

Son (Ga.) eeccese 

Where insurer corporation “is ‘insolvent, “insurance commission of state 
under whose laws organized, had statutory right and duty to take 
charge of all property and credits of insolvent in own state and 
others, ea statute recognizes and accepts such chartered rights, 
for the purpose of settling with creditors. Kinsler v. Casualty Co. 
of America (NeD.)........eeeeee. 

Statute relative to insolvency of insurance corporations, “held not in- 
tended to limit scope so that no receiver shall be appo’nted ex- 
cept under prescribed conditions—power of Illinois courts to 
appoint receiver for insolvent foreign insurance companies li- 
censed in state inheres in courts of equity. People ex rel. Potts 
v. Continental Benev. Ass’n (Ill.) 

In action for premiums by foreign company, complaint, alleging com- 
pany was authorized to transact business and maintain office in 
state, held to plead contract made within state—complaint not 
alleging company was so authorized at time of entering contract 
nm insufficient. a Ins. Co. of Hartford v. Barondess 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


(33) Note given for stock in proposed company cannot become property 
of company until proper sum has been deposited with commis- 
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sioner, and subscription price of stock is property of commis- 
sioner, and not of company, the company or receiver having no 
interest therein, company being no more than agent or commis- 
sioners—in action of commissioner to cancel note given for stock 
court may not cancel note where commissioners are not made 
parties to action, but plaintiff is entitled to injunction against 
transfer of note to innocent purchaser. Lucero v. Colorado Life 
SR er oy heehee thcceere 
AGENCY FOR APPLICANT OR INSURED. 


Plaintiff, policy holder in mutual life assessment company, suing in 
equity to cancel amendment to articles of incorporation creating 
surplus fund, had burden of negativing association’s power to 
do so—such company had power to create such fund. Pyle v. 
National Life Ass’n of Des Moines (Iowa@).......ssseeeeeees 

Where officers of society, vested with authority to enact all necessary 
by-laws, fail to formally adopt by-laws adopted at meeting of 
members, these by-laws cannot be assailed for want of formal 
adoption by member who accepted certificate there under or by 
his beneficiaries. Dunn v. Physicians’ Cas. Ass’n of Amer. 
CHER.) cavcbecovsonssccsevesces O8e's0 c8eserceneesses ececeseseece e 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


Time and money expended by agent in establishing agencies, being 
contemplated by parties, constitutes sufficient consideration for 
agent’s option to terminate upon 90 days’ notice. Merchants’ 
Life Ins. Co. Vv. Griswold (Tew)... ..ccccccccccccscccccccecsces 

Where defendant, agent of insurer, simply quoted rates ‘and said it 
hoped to receive insurance order, statement was insufficient to 
constitute inquirers agents of defendant, agent of insurer—state- 
ment of insurer’s agent that if inquirer would advise details of 
risk they would protect shipment, conferred no authority upon 
inquirer in name of such agent—where defendant agent, sued 
for breach of alleged contract to procure insurance, in letter to 
parties attempting to procure insurance for other parties, said, 
“We have another agent up the sound,” such does not of itself 
prove existence of nor create agency in persons written to, al- 
though inferring writer-proposed to give addressees authority to 
do given thing in special manner. Lauridsen v. Bowden, Gazzam 
GB APMOLA CWI.) oc cccccccccccccvccccescscvcccsssecccccecscsese 

Agency, one of ten soliciting for insurer in city, employing no sub- 
agents, without power to pay losses or compromise claims, and 
which solicits for other insurers is not “managing agent.” Order 
for examination of officers of agency, becoming such long after 
transaction took place, and without personal Tw thereof, 
was improper. Blasius v. Hartford Fire Ins. Co. (N. Y.)..... 

That agent has policies signed by officers, effective when countersigned 
by him, is sufficient evidence of agency. Standard Fire Ins. Co. v. 
Buckingham (TOR) cvccccccsccceccosecss eoecesccccoces 

Declaration by agent that he is. authorized to ‘collect premiums is "of 
no effect and not binding on company. Hinkson v. Kansas City 
BNO BRR, DO, CORO Do coccccncacvencbesdgccaccestaces ee 

In absence of information that agent’s authority is limited’ to place of 
office, insured may presume authority to cover property elsewhere. 
Standard Fire Ins. Co. v. Buckingham (TeX.)......ceseeeseeeees 

Where agent and employee of agents issued policy of princ!pal, insurer, 
on his own property in face of approaching tornado without 
knowledge and consent of insurer or its agents, he perpetrated 
legal fraud and cannot recover. Commercial Union, Ltd., v. 
WHURORORGS CEO) ccccccovccerecccectcovcsscdecdscasesvnsccepecec 

Rule is followed that when instructed to do so, agent must cancel 
policy or be liable for subsequent loss, unless valid reason for 
failure is shown. No material error resulted from failure to set 
out or read policy to jury. St. Paul F. & M. Ins. Co. v. 
BEE GHEB.) vc cba cc cinccaccccacendnccnavvceresesteccscenes 

Where contract between foreign insurer and its agent allowed commis- 
sions, agent could not recover commissions on insurance written 
before he had been authorized to act as agent by insurance com- 
missioner. Reilly v. Prudential Ins. Co. (Pa.)........6. evcee 

Amendments set forth cause of action for renewal commissions ‘and 
court erred in dismissing upon — demurrer. Wilkinson 
v. Inter-Southern Life Ins. Co GO.) cccccccctesccccsecece 

Where life insurance company gave caer contract terminable at ‘will 
of either party, without cause or notice, original terms of which 
were modified to provide additional reward for additional serv- 
ices, provision that, should contract terminate by resignation, 
death, dismissal or otherwise during the year, salary or com- 
mission received should be in full ofall claims and demands, 
were in nature of forfeiture and will not be enforced, in absence 
of clear proof they were so intended—such contract consisting 
in part of writing and in part of oral agreements is construed 
as meaning that which agent had received up to time of termi- 
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nation, and that he forfeited anything that might accrue on 
subsequent business, and to contemplate full adjustment and 
settlement of accounts on termination of agency. Teague v. 
Amer. Nat. Ins. Co. (Tex.) 

Where agent bound himself to engage in no other business during life 
of contract and spent time and money establishing agencies 
within his territory, and company did not cease doing business as 
provided in contract, but voluntarily amended charter so it could 
no longer write assessment insurance and there could no longer 
be renewals or commissions thereon, it terminated the agency 
and was liable for damages for breach—in action against com- 
pany for such breach, offer of contract to write on level premium 
plan is material only as far as it tends to redftce the amount 
of recovery—such agent was under no obligation to accept em- 
ployment of such inferior quality until he had tried to obtain 
other satisfactory employment—whether he agreed to work 
under such inferior contract and company annulled it on ground 
of agent’s bad faith in going to work for other company, was 
issue of fact for jury and was found for plaintiff—where com- 
pany breached contract by ceasing to write the kind of insurance 
embraced in agreement it became liable for all damages reason- 
ably resulting—agent’s suit for such damages was properly 
brought, although before stipulated termination of contract, and 
it was not error to submit that company was indebted to agent 
on renewal contracts—where amount of damages depended 
largely upon’ amount of policies written, which would not have 
lapsed during contract, and which amount in no case could have 
been reduced to a certainty and which might have been shown 
most satisfactorily by experts, evidence such that jury’s verdict 
for plaintiff cannot be said to be unsupported. Merchants’ Life 
Ins. Co. v. Griswold (Tex.) 

Agents authorized to contract for risks, collect or receive premiums and 
deliver policies may confer same powers upon subordinate if not 
of personal nature. Home Ins. Co. of N. Y. v. Strange (Ind.).... 

Policy provisions that agents shall not have authority to collect re- 
newal premiums and that company shall not be responsible for 
act of agents in accepting notes and extending payments are 
valid, but may be waived or modified by insurer. Hinkson v. 
Kansas City Life Ins. Co. (Ore.) 

Provisions of application and policy, limiting agent’s authority, 
binding upon insurer and insured. Northwestern Nat. Life Ins. 
Co. v. Evans (Tex.) 

In action for breach of contract to procure insurance, rights of plain- 
tiff are to be considered as if he had read communication be- 
tween parties attempting to procure insurance for him and de- 
fendant insurance agents, bearing upon question of eager 
Lauridsen v. Bowden, Gazzam & Arnold (Wash.) 


Can be no rectification of act of parties attempting to procure tneus~ 
ance as agents of agency, where there was no proof of agency 
on part of performers of act. Lauridsen v. Bowden, Gazzam & 
Arnold (Wash.) 

If insurer issued policy with knowledge agent had represented that 
premiums paid on canceled policy would be credited on new, it 
was bound by such representations. Northwestern Life Ins, Co. 
v. Evans (Tex.) 


Notice to agent is notice to insurer although not communicated to it. 
Home Ins. Co. v. Strange (Ind. ° 

Knowledge of agent as to insured premises is “chargeable ‘to “Insurer. 
Williams Mfg. Co. v. Insurance Co, of No. America (Vt.)........ 


AGENCY FOR APPLICANT OR INSURED. 


Broker, authorized to negotiate insurance for insured was its general 
agent and securing policy was within scope of his authority where 
he had previously secured others. Globe & Rutgers Fire Ins. Co. 
v. Warner Sugar Ref’g Co. (N. Y.)...... Ocesecceesseeeecccoes cee 


Broker, who solicited automobile owner’s application and obtained 
policy from insurer’s agent was not thereby constituted insurer’s 
agent. Sheridan v. Mass. F. & M. Ins. Co. 

Statute declaring solicitor of application for life insurance shall be 


regarded as agent of insurer is not applicable to accident policies. 
Randall v. Travelers’ Ins. Co. (Mich.)......cceccccccccccccees 


(100) Sending notice of expiration to broker was not evidence that insurer 


authorized broker to bind it by oral contract or by agreement 
to issue policy—statements made by broker, after expiration of 
fire and theft policy, that owner would be held covered with 
insurance, held inadmissible to establish agency of broker—evi- 
dence held insufficient to warrant finding that such broker had 
any authority to act for insurer. Sheridan v. Mass. Fire & 
Marine Ins. Co. ° 


(112) Where contract is made by agents to keep certain property insured, 


owner need not subsequently ratify. Dalton v. Norwich Union 
F. I. Co. (Tex) ° 
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IV. Insurable Interest. 


$115) Lessee would have insurable interest in improvements made by it at 
own expense, though lease obligated lessor, in case of partial 
destruction to restore premises. Phenix Ins. Co. v. Schulman 
TO EVM) 06 on'n0.06. 00600050 0bs 0 6504s nbn hosp esegntes cdpteve 
Where husband and wife were in possession of farm under ‘provisions 
that after possession for six years under certain conditions and 
certain rentals, wife was not to receive deed, husband had in- 
surable interest during the six years. Pearman v. Farmers’ 
Mut. Fire Ins. Co. of Chariton Co. (MO.)......cceeeceesccceveecs 
Interest of purchasers under installment land contract giving pos- 
session and providing for conveyance on full payment is in- 
surable. In re Boshardt’s Estate (N. Y.)......see00- 
Purchaser of property on conditional sale has insurable interest “to 
extent of payments on account. Coniglio v. Conn. Fire Ins. 
CA NE) ca rxend cd vader Ua sage ate pwcendes trae toed wh bs Chbewn's ce 
Where grantee acknowledged unpaid indebtedness to grantor for im- 
provements, grantor had equitable lien sufficient to give insurable 
interest. Taylor v. Northern Ins. Co. (R. L.)....eeeceeeeeevecces 
(116) Relationship of grandnieces, beneficiaries, was to remote to constitute 
insurable interest, unless they had reasonable ground to expect 
that she would have contributed to their welfare. American Nat. 
Ins. Co. v. Wallace (Tex.)..... Ce reeccvcvcesecoereesceeaseccacces 
Where policy is payable to guardian, no recovery can be had unless such 
beneficiary is guardian of person who had insurable interest in life 
of insured or unless guardian had such interest. Amer. Nat. 
Ins. Co. v. Wallace (Tex.)....cccccocecs coc vcccecvesescocoeece 
(119) While one without interest cannot take out policy. any one has right, 
voluntarily. to designate beneficiary. King v. Metropolitan Life 
BG, CO. Cee R De cccvcvcccvecenesccccccceucesccssesvevesseseesecs 
(121) Assignment of life policy to assignee “having no ‘insurable ‘interest in 
life of insured is void as against —_ policy. Milliken v. 
EF | ere ee ee 
(122) Assignment of policy. with wagering intent, to one having no insurable 
interest, is invalid, but does not invalidate policy—proceeds 
received by assignee are recoverable for benefit of deceased’s 
eptate. Finnie V. Walker (U. Bideccvvsccscccsvescccsvccosctcss 


Vv. The Contract in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 


(124) Exact duplicate, issued in place of mutilated original, is not new 
policy and does not effect rights of — State Mut. Life Ins. 
Cs. Fo PROMOTED CHO i sei vccndiswoccccssvcetsvcosbetescesbese 

(125) Where application was written and delivered “to “agent in Buffalo and 
thence mailed to insurer in Philadelphia, and first payment was 
made to agent in Buffalo and policy mailed to insured in Buffalo, 
it is considered a New York contract. Quast v. Fidelity Mut. 
- 8 eee eee 

4129) Local agents have authority, upon “request, to obligate their principals 
by entering binding memorandum for further insurance, where 
they would have had authority to place such insurance forth- 
with. Dalton v. Norwich Union F. I. Co. (Tex.).........ee00- 


County agent, without authority to issue policies or to alter or interpret 
terms, had no apparent authority to bind insurer by interpre- 
tation of clause exempting from liability for death in military 
—? in time of war. Miller v. Illinois Bankers’ Life Ass’n 

Fed ccccocecsccocens G0 a6esensacessscsrsescscccrvetedepeceenes os 


(130) Contract is not complete until minds of parties have met and terms of 
agreement are understood—application is mere proposal on part 
of applicant and contract is not made until insurer signifies ac- 
ceptance by acts agreed upon by parties or from which the law 
raises the presumption of acceptance. Cherokee Life Ins. Co. 
v. Brannum (Ala.)..........6. vee cetioces ° eavesecone eevccees 


In action against insurer for negligence in éelaying action on appli- 
cation, in failing to notify applicant of delay or occasion there- 
for, and in failing to deliver policy during lifetime, evidence 
held insufficient to sustain judgment for plaintiff—life insurance 
is contract and meeting of minds of parties is essential to execu- 
tion. Meyer v. Central States Life Ins. Co. (Neb.)........... ° 


Oral contracts on automobile against fire and theft are binding. 
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Sheridan v. Mass. F. & M. Ins. Co. (Mass.).......csceceseceeee 54 


(131) Parol insurance, comprehending the subject, the time, the amount, the 
parties and the premium contains all essential elements of bind- 

ing contract and is enforceable. ee Bonding & Ins. Co. v. 

Wemen (ORIG. acccccccvcccccescccce eevecdevbds>veenece eeccecece 

Common law contract need not be in writing. whole contract need not 

be in policy, and insurer may be bound by slips and memoranda. 

Cherokee Life Ins. Co. v. Brannum (Al@.)....cesccccesssvcseees 

Agreement to insure against fire need not be in writing. w 

v. Farmers’ Fire Ins. Co. (N. Y.)....... cccewee ececcccccccceccee 
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4182) Common law contract need not.be in writing, whole contract need not 
be in policy, and insurer may be bound by slips and memoranda. 
Cherokee Life Ins. Co. v. Brannum (Ala.) 

Oral —* of present insurance or snoneaibes to be effective from date 
is valid. Quinn-Shepherdson Co. v. U. Fid. & Guar. Co. (Minn.). 

Where local agents have agreed to keep Sacto property insured and 
have entered binding memorandum on books, they may, prior 
to loss and upon cancellation of first agreement, bind another 
company by subsequent entry. Dalton v. Norwich Union F. I. 
Co. (Tex.) 

Defendant association held not within statute. 

Comm. Men’s Ass’n (Minn.) 

Where insurer issued policy in lieu of previous policy, under an agree- 
ment it should antedate to inception of original policy, differ- 
ence in premiums to be evidenced by certificate of loan, agree- 
ment was collateral not falling within statute, providing life 
policies must have copy attached to them, to preclude insurer 
from relying thereon in action by assignee for reinstatement— 
in an action by assignee of life policy to have same reinstated, 
fact it was then subject to more than one loan is not action on 
policy to make statute applicable. Exchange Bank of Bloom- 
field v. Illinois Life Ins. Co. (Iowa) 


Where provided that insurance not effective until delivery to and re- 
ceipt by insured of policy, and applicant died before socom, peo 
never became effective. Long v. N. Y. Life Ins. Co. (Wash.).... 

Where policy was not delivered nor first premium paid until after 
insured’s death, of which insurer was ignorant, although con- 
dition as to good health was waived, condition as to lifetime of 
assured remained and policy was not enforceable. Cherokee 
Life Ins. Co. v. Brannum (Ala.) 

Where insured was not in good health at delivery of policy, which 
provided it should be void under such conditions, it did not take 
effect—condition requiring good health at delivery is not a 
wre or statement. Logan v. New York Life Ins. Co. 
( Wash.) 

Provision of good health at delivery was valid, and would defeat if, 
at time of delivery, insured was in ill health contributing to 
death. Burgess v. Pan-American Life Ins, Co. (Mo.).. 

Policy on defendant’s wife, tendered by plaintiff- insurer competing 
with others to write policies, held not accepted unconditionally 
during good health of wife, as required by application, company 
never having understood it was accepted or acceptable except 
on condition prescribed by defendant which could not be met. 
Missouri State Life Ins. Co. v. Salisbury (Mo.)........ 

If insurer sent agent policy essentially different from that "insured 
applied for, and if insurer at no time had knowledge thereof or 
assented thereto, insurer is not liable thereon, though not can- 
celed at time uf death—generally, when company sends policy, 
contents known to and assented to by insured, to general agent 
for delivery to insured, delivery is effected and contract is of 
force. Williams v. Philadelphia Life Ins. Co. (S. C.).........++. 

Credit for first premium may be extended and be shown by facts and 
circumstances of application and delivery and by general practice 
of insurer through agent—evidence held insufficient to show in- 
sured’s note, payable to agent, was given and accepted as first 
premium payment—recital on application that first paymnt due 
had been paid in cash has no evidentiary weight as to whether 
note was payment where conceded no such cash payment was 
made. Wagner v. Old Colony Life Ins. Co. (Wis.)...........06+ 

Where note was given for first premium, held that policy took effect 
and remained in force until note was due and defaulted—where 
agent accepted such note and settled with insurer for amount 
in excess of his commission, held that though insured defaulted, 
policy remained in force during first year to permit recovery for 
death in that period. Malone v. State Life Tns. Co. (Mo.).... 

Where application, referred to in policy, required payment of first 
premium during good health and it was not paid or tendered 
during good health, previously delivered policy did not become 
effective, despite statement of consideration as premium pay- 
ment “in advance.” Missouri State Life Ins, Co. v. Salisbury 
(Mo.) nd 

Where there was provision for delivery and payment of first ‘premium 
during good health of insured, and agent had no authority to 
waive, beneficiary could not recover when insured was sick in 
bed when policy was delivered and premium paid. Keasler v. 
Mutual Life Ins. Co. of N. Y¥. (N. C.). coeveseesctcceseosecee 

Twenty payment life policy, fully stating consideration, surrender of 
old policy and ten yearly payment, held not violative of statute 


ones discrimination. Quast v. Fidelity Mut. Life Ins. Co. 
(N 


) 

Where agent induced insured to accept new policy ‘in lieu of “old and, 
during transaction, secured insured’s signature to loan certifi- 
cate without his knowledge, insured was entitled to cancellation 
of second policy and reinstatement of first—recital in considera- 
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tion clause of advance payment and subsequent premiums wae 
not notice to insured of loan certificate to which agent by fraud- 
ulent substitution had secured signature. Maupin v. Missouri 
ee Te EE ore errr oer rier ere ere 
Contract based on certificate, application and by-laws violates ‘one 
statute but is valid by another and must be given effect. Aaberg 
v. Minnesota Comm. Men’s ASs8’n (MinN.)......c.ceccereceesees 
Taking of note for first premium by authorized agent waives actual 
payment until note is due and default at maturity renders in- 
surance uncollectible. Cherokee Life Ins. Co. v. Brannum (Ala.). 


Insurer could not plead, when sued for cash value of 20 payment. 


policy, that its issuance for surrender of old policy and agree- 
ment te pay premiums for ten years and discrimination render- 

ing policy illegal and void. Quast v. Fidelity Mut. Life Ins. 

TA Mabe) Ma Rs-5.0.0 dba GAsla Shan caks pub dlbee sobs Wace weele see eonceese 
Where application. referred to in policy. required payment of first 
premium during good health and it was not paid or tendered 
during good health, previously delivered policy did not become 
effective, despite statement of consideration as premium pay- 
roe “in advance.” Missouri State Life Ins, Co. v. Salisbury 

Di) 0.0.0:010.0.6. 0:66:00 00:66 660 0000 0680 60 sence 8600 URE bec adecseseeces 

Parties to contract may waive part requiring prepayment of first pre- 
mium—where policy reciting payment of first premium was sent 

to general agent for delivery, first premium will be presumed 

to have been paid, waiver often rests in subtle operation of 
mind and speech: may arise by expression but more often by 
implication—if insurer, with right to payment of first premium 
before taking effect of insurance, makes speech or act from 
which reasonable inference may be drawn that it does not stand 

upon rights, waiver may be inferred. Williams v. Philadelphia 

RD Ee COL Gi CD a ss 0c'sc.0.0.0.0 0.0 8.0.0:0.000.060 6.060 b. 8000-06100 5.0 005. 
Where application and policy were expressly made the entire contract, 
and application provided insurer was not bound by statements of 
agent, and insured signed receipt saying he had examined policy 

and found it as represented, neither insured nor beneficiary could 
legally claim policy was not the contract. Northwestern Life 

Tne, Co. V.. TAVARES CTO.) se oc 00:5. 9.0.0 0:0 0 0000.00 00 650 ows 8000s o piee'e 


Where insured moving to another town was incorrectly told that 
policy would cover in new location by agent, insured was entitled 
to recover. Standard Fire Ins. Co. v. Buckingham (Tex.)...... 

Where insured failed to pay premium and to avail himself of con- 
tinuance option and company computed extended term in indorse- 
ment. mistake in computation was not mutual where insured had 
no knowledge, and equity will not reform. N. Y. Life Ins. Co. 
TW. HESMRDRIE CVE) o.n00s nos h0dccbsenes > cdedsececececssesdeoscescuss 

Where defendant’s agency, upon request to locate plaintiff's cotton 
and insure where located, inquired of storing compress company, 
who informed it was in their brick compartment, and insured it 
there, although it was in frame sheds where fire destroyed it, 
policy will be reformed as for mutual mistake and recovery had 
thereon. Agricultural Ins. Co. of New York v. Anderson (Miss.). 

If insurer’s agent and insured or his agent so misunderstood each other 
that their minds never met as regards extent of insured’s 
burglary alarm equipment, or if insurer’s agent misinformed in- 
surer or undertook without authority to waive failure to connect 
safe with alarm, correction of policy cannot be obtained at law 
but must be brought in equity and the contract, as determined, 
then enforced.—Insured cannot accept policy without reading, 
and, in action after loss, ignore a provision and have it enforced 
otherwise than according to its terms; remedy if any being 
reformation in equity. Prudential Cas. Co. v. Miller (U. S.).... 

Where through mutual mistake, policy described plaintiff’s interest as 
“owner,” although only mortgagee, policy will, after loss, be 
reformed, and recovery allowed as reformed. Houlden v. 
Farmers’ All. Co-op. Fire Ins. Co. of Steuben Co. (N. Y.)...... 

Where name of owner’s husband was written in policy by mistake, 
without knowledge of either husband or wife, held that trial 
court was right in holding there should be reformation of policy 
by substituting name of wife. Sundin v. County Fire Ins. Co. 
Of PhiInGelpRin COIMM.). oi ccccccccccsescvoncccccccesevecevecese 

Provision that policy after taking effect constitutes entire contract 
will not prevent subsequent agreement modifying terms. Bogue 
v. New York Life Ins. Co. (NeD.).....ccccccccccccscccerseevece 

Real estate broker, agent under written appointment, held un- 
authorized to make oral contract with realty purchaser to for- 
ever renew fire — at eee Struzewski v. Farmers’ -— 
Ins. Co. (N. Y.). eecocvece ° Ceeoseecreceseos evecccvocees ° 


CONSTRUCTION AND OPERATION. 


(146) All conditions or exceptions limiting lability must be construed most 


strongly against insurer. Kelly v. Fidelity Mut. Life Ins. Co. 
OL PRU. CWB). cocccccccscccsecvcecs ecccee 
Provisions of contract must be construed if ‘reasonably “possible to give 
effect to each—where two interpretations are equally fair. that 
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which allows greater indemnity prevails—where terms render 
meaning doubtful, construction must be favorable to insured— 
where provisions are inconsistent or contradictory, force must be 
given to those which sustain rather than forfeit—where terms 
more favorable than statute requires, statutory provisions will be 
minimum of value and both will be considered together, favorably 
to insured and sustaining contract. Prudential Ins. Co. of A. v. 
Ragen (Ky.) saevequaae 

Ambiguous words regarding forfeiture will “be considered for benefit of 
insured. Inter-Southern Life Ins. Co. v. Duff et al. (Ky.)...... 161 

Ambiguous provisions are to be interpreted in light of surrounding 
circumstances, with regard to evident purpose of parties and 
nature of general undertaking of insurer towards policy holders. 
Federal Lite Tae, Ca V. BOG: CU. Eds iinet sccteccetsceedasceéve 

Where title insurance contract is drawn up by insurer, it must bear 
the burden in construing any doubtful or uncertain terms—con- 
tract of title insurance held to cover encroachment of building 
on public street. Broadway Realty Co. v. Lawyers’ Title Ins. & 
Trust Co. (N. -) 

Rule of liberal construction in favor of assured and strict against. in- 
surer is applied especially to forfeiture clauses—where the lan- 
guage is ambiguous and there is but one reasonable construction, 
wa expound as made. Cherokee Life Ins. Co. v. Brannum 
(Ala. 

Contract must be construed in accordance with terms ‘ana plain mean- 
ing given effect. Phcenix Ins. Co. v. Shulman Co. (Va.)........ 

If language of policy does not express exception when fairly interpreted, 
courts will not write exception into it for purpose of exempting 
insurer from liability. Interstate Business Men’s Acc. sare 
v.. Lester (U. 8.) 

Rule that doubt should be resolved against insurer cannot be “ap- 
plied to clause reasonably clear. Interstate Business Men’s 
Ace. Ass’n v. Lewis (U. 8.) 

Where insurer writes policy. it should be read most strongly against 
it. MacKendree v. Southern States Life Ins. Co. of Ala. (S. C.). 

Where it was questionable whether insurer was entitled to premium 
claimed, provisions creating ambiguity, insurer has burden of 
their explanation. Hanson v. Royal Ins. Co. (U. 8.). 

Contracts to be interpreted in light of fact that they are drawn by 
insurer and rarely if ever understood by insured, so every 
rational indulgence must be shown assured. Coniglio v. Conn. 
Fire Ins. Co. (Cal.) 

Doubtful terms in policy will not be construed in favor of insurer. 
Clover Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. 
Co. (N. 

Existing doubt as to construction of different parts of policy must be 
resolved in favor of insured. Carter v. Metropolitan Life Ins. 
Co. (Pa.) 

Wher? meaning of language is ambiguous, same will be strictly con- 
strued against insurer. Federal Life Ins. Co. v. Lewis (Okla.).. 

Contract executed by entry of binder memorandum by local agents 
must be construed in accordance with terms and conditions of 
standard policy used by insurer at time. Dalton v. Norwich 
Union F. I. Co. (Tex.) 

Where reinsurance contract gave, as second alternative of option, 
privilege of receiving new policy upon surrender of old, in- 
contestable clause of old policy did not become part of such new 
policy. Western Life Indemnity Co. v. Couch (Ind.).......... 

Under statutory requirement of copies of application and questions 
asked accompanying policy, written agreement and representa- 
tion not. complying, made by bank president contemporaneously 
with issue of fidelity bond is not good defense in action for 
breach of bond. Southern Surety Co. v. Citizen’s State Bank 
of Hempstead (Tex.) 

Application is required to be expressly made part of policy and con- 
tract—recovery cannot be had on policy sought to be shown only 
by binding receipt issued prior to delivery, not made part of 
application, and expressing conditions different from appli- 
cation. Cherokee Life Ins. Co. v. Brannum (Ala.). 

Ordinary life policy itself and documents therein referred to constitute 
entire agreement. Callahan v. Switchmen’s Union of No. Amer. 
Ms. Ss 


(N. 

Certificate, application and by-laws held the only “contract contem- 
plated by parties. Aaberg v. Minnesota Comm. Men’s Ass’n 
(Minn.) 

Insurance statutes in force at time of issuance’ must be regarded as 
part of policy as if therein embodied. Prudential Ins. Co. of A. 
v. Ragen (Ky.) 

Certificate, application and by-laws held the ‘only contract contem- 
plated by parties. Aaberg v. Minnesota Comm. Men’s Ass’n 
(Minn.) 

(156) Insurer’s contract with insured’s mortgagee is separate from insured’s 
but both are open to defense of forfeiture, although mortgagee 
is not bound by insured’s failure to file proof of loss. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co, (N. Y.) 
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(157) “Liability policy agreeing to indemnify against loss frum liability for 
injuries sustained within premises in which insured was to con- 
duct no business “except as store and warehouse” held to cover 
accident to operator of printing press on premises, where print- 
ing of bags and paper was a necessary part of bustness. Con- 
tinental Paper Bag Co. v. Bosworth (TexX.).......seceeeeeseees 

(163) Incomplete structure may be insured as buildings—where policy de- 
scribed building insured as one with boiler house attached and 
later was joined to veneer mill by closed runway and to sawmill 
by piping, veneer mill was indicated by description. Williams 
Mfg. Co. v. Insurance Co. of No. America (Vt.)....cceeeseccccese 

Policy insuring boilers against explosion and defining what the word 
“boiler” included, held not to cover economizers used with four 
of the boilers for heating water before it passes into the boilers 
proper. Ithaca Traction Corp. v. Travelers’ Indem. Co. (N. Y.). 

(163%) Steam boiler policy, including pipes and fittings up to valve nearest 
boiler, held not to cover whistle pipe above whistle valve. 
Norfolk & W. Ry. Co. v. Royal Indemnity Co. (U. S.).......... 


178) Agreement that insurer’s payment shall be less indebtedness and un- 
paid portion of premium is not inconsistent with condition that 
a premium payment shall not maintain policy in force beyond 
date when next premium is due. Bogue v. New York Life Ins. 
CR “SUMED 0.05. n0kWnaseeeesekene eV evekpeonecha0) néebeeeeéacne 
(177) Contract held one of term insurance for first year with renewal privilege 
so that upon nonpayment of second yearly premium after thirty 
days policy did not remain in force. ae v. Western Union 
Life Ins. Co. (Wash.).....ccseeeeeeee CodGOVE SoH SS OCR CRO Cees 
Where policy provided payment of additional | premium at ‘expiration 
or cancellation by insured, and where insurer treated policy as 
at end when receiver was appointed for assured, claim can only 
be sustained on ground receivership was equivalent to cancella- 
tion, expiration meaning only by lapse of time. Hanson v. 
ees BOG OO. Cie Medak wes 6 tcc dk oe caga'nteies tarteuce tas os 
Provision that term policy shall not be ‘payable unless death * occurs 
within a year for which premium has been paid is binding upon 
the parties. Bogue v. New York Life Ins. Co. (Neb.)........05 


(179) Where policy was issued to husband and wife, misrepresentation of 
wife’s age had no effect on contract insuring husband. Wilkin- 
gon v. Standard Acc. Ins. Co. (Cal.)..cccccrccccccccccccvccees 


(179%) Loan agreement, providing upon default insurer could foreclose 
pledged policy by deducting loan and applying balance on paid 
up policy, is valid. Cooper v. N. Y. Life Ins. Co. (Mo.).......... 

Under policy allowing insured within three months after default to 
accept cash value or term insurance and provided that fallure to 
repay loan should not avoid it, administrator of insured, who 
secured loan to full cash value, and died without paying loan, 
might recover face value, less loan and unpaid premium where 
prescribed notice of avoidance was not given. Carter v. Met- 
ge see eee aR Pe 


VI. Premiums, Dues and Assessments. 


(186) Receipt by insurer from agent of full first premium, less commission, 

and its retention, operated as full payment, although agent took 

note for amount. Michigan Mut. Life Ins. Co. v. Oliver (U. S.).. 

Taking of note for premium unconditionally constitutes payment. Inter- 

Southern Life Ins. Co. Vv. Duff (Ky.)..csccccccsccccccccccscccecs 

Note given for premium does not operate as payment in absence of ex- 
press agreement. Wagner v. Old Colony Life Ins. Co. (Wis.). 

Instruction relative to authority of general state agent to accept pre- 

miums held erroneous because too broad, mere opportunity 

to acquire knowledge not being equivvalent to knowledge—to es- 

tablish that such agent had authority to accept premiums, it 

must be proved that he was actually authorized by company, by 

his contract, or that company so represented or held out and 

that insureu knew of and relied on such representations—pay- 

ment of premiums to other than such authorized agent is 

invalid, unless actually received by, consented to, and ratified 

by company. Hinkson v. Kansas City Life Ins. Co. (Ore.)..... 

(187) When sued on his note for premium, to entitle defendant to relief 

on ground of fraud and misrepresentation, he must establish 

that representations were made substantially as charged, that 

plaintiff made them to deceive defendant, knowing them to be 

untrue, that they were untrue, and that defendant relied 

upon them in giving note—certain of such a defendant’s charges 

of fraud held mere matters of opinion—defendant’s allegation 

of fraud and that he would receive an investment and not a life 

insurance policy held a statement of fact but not actionable 

because true—when such defendant received endowment policy 

he cannot be heard to say he was deceived by anything plain- 

tiff said on nature of obligation which company would assume 

in consideration of note—it was no defense that agent stated all 
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money paid in might be drawn out at any time with 6 per cent 
interest, insured not being justified in relying on so unreasonable 
a statement. Lynch v. Kerslake (Iowa) .... eackeace 
(188) Findings of Court that policy was never delivered held supported by 
evidence. Alliance Hail Ass’n of N. D. v. Lynch (N. D.)....- 

In recovery for unearned premiums, whether insured gave broker cer- 
tain secret instructions or whether insurer: was justified in re- 
lying on broker’s apparent authority, held, under testimony, 
questions of fact for jury—whether retention of policy by in- 
sured for two months was ratification of broker’s acts was 
question of fact for jury. Globe & Rutgers Fire r Co. Vv. 
Werner Sugar Refining Ca. OM, Bile vcccccccccces Seecces 

In action on note for first premium of endowment policy, ‘defended 
on ground of collateral agreement that defendant should have 
three months to investigate, burden was on defendant to show 
such agreement was made—evidence held insufficient to show 
such agreement. Lynch v. Kerslake (Towa).......ssceeceseses 

Company had no legal right to increase assessment by amount of state 
tax. alleged due, when statute did not subject such company to 
tax. Young v. Hartford Life Ins. Co. (MO.)....ccecsevesccceces 

Where not revealed to insured by notice of assessment or otherwise, 
it cannot be assumed he was advised by law of 2% tax unlaw- 
fully included in asessment—assessment including such tax was 
void, and nonpayment constituted no ground for forfeiture— 
whert insurer claimed certificate forfeited for nonpayment of 
assessment, but it appeared asessment was illegal, defense that 
insurer was doing assessment business without special license 
merely as stock company, was without merit. Barber v. Hart- 
ford Life Ins. Co. (Mo.) ..... 

Under contract of association, doing business on assessment or co- 
operative plan, requiring payment of stated annual premium, 
but providing that amount may be varied to conform to mortu- 
ary experience, increase in premium rates is not violation of 
contract, unless shown not to conform to such bene ienpanen 
Richards v. Security Mut. Life Ins. Co. (N. Y.). 

Where applicant paid first premium, policy was never. delivered, “but 
cancelled and destroyed, premium not returned after repeated 
demands, and applicant sued for its return, court did not err in 
directing for plaintiff. Reserve Loan Life Ins. Co. v. Davis (Ga.). 


Though agent misrepresented amount of premium, but no concealment 
or fraud was in application, insured. who kept policy and appli- 
cation for year without examining, could not recover amount paid 
—fraudulent representations of agent, to be available to insured, 
must take place at time of delivery when contract is con- 
summated, preliminary misrepresentation of agent was not fraud. 
Union Cent. Life Ins. Co. v. Short (Tex.)......ccecseccccccsecees 

If company wrongfully declared policy forfeited and refused to accept 
tendered premfum, insured may consider policy at an end and 
bring action to recover value, which is amount of premiums 
paid cea interest on each. Hinkson v. Kansas City Life Ins. 
Co. (Ore.) .. CERN CC Oe TINO Ke TN SOHS EV SCOPES EME RSE HENS 


Assignment and Other Transfer of Policy. 


Where policy is payable to estate, insured can make assignment orally 
or in writing. Brown v. Farmers’ State Bank (Ind.).......... 
Where policy was assigned to another than designated beneficiary, 
all rights of insured, including right to change beneficiary were 
conveyed, but where no actual change of beneficiary was made 
during life of insured, rights of designated beneficiary were not 
affectei. Schoenholz v. N. Y. Life Ins. Co. (N. Y.)........++++ 63 
Assignee of life policy stands in shoes of assignor, and after forfeiture 
has no greater rights. Exchange Bank of Bloomfield v. Illinois 
Life Ins. Co. (Iowa) 601 
Assignee or beneficiary takes policy subject. to all defenses ‘available 
before assignment. State Mut. Life Ins. Co. v. Rosenberry (Tex.). 257 
Assignment of policy as collateral security for note indorsed by aa- 
signee and for repayment advanced, is enforceable in equity 
against the estate. Sloan v. Breeden. (Mass.) .......0++e+++++396 
In action by bank to which policy had been assigned as security, 
against company to reinstate, evidence held insufficient to show 
that company answering bank’s inquiries, concealed the fact 
that policy was subject to prior lien. Exchange Bank of Bloom- 
field v. Illinois Life Ins. Co, (Iowa)........+..+- coocvecs GO2 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
or Conditions Subsequent, 


(229) Where companies gave plaintiff no notice of cancellation and substitu- 
tion of reduced policies, and neither agent nor mortgagee, who 
paid premiums, had authority to cancel without plaintiff's con- 
sent, original policies remained in force. Stewart v. Coleman & 
CO CUR) cccccccgecccusevectsinducsed. cocvedeussacnddeicesuneee eae 


(15) 
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Five day cancellation notice, being for benefit of insured, may be 
waived by him through agent who had contracted to keep him 
insured by accepting notice of cancellation from company and 
substituting other insurance before expiration of five days 
Dalton v. Norwich Union F. I. Co. (TexX.).....ceeereecccscevecs 

(232) Where policy provided it was void upon change in interest, “and insurer 
declared it void when receiver for assured was appointed, held 
such termination did not amount to cancellation to entitle in- 
surer to additional premiums. Hanson v. Royal Ins. Co. 
Cals ERD. obaswww on 50.06 60h 50 dS oo 10.0) 0.640500 Feb ens 6RET ESS RO KCC rae 

(235) Where defended on ground policy had been canceled, involving issue 
whether receipt for loss paid specified surrender for cancellation, 
evidence held sufficient to suupport verdict for plaintiff. Lutge 
¥. Demme FV. BM. TOR Ge. CCB Di cwccccceprcccsesccaecese 

(238) Agency to procure insurance does not necessarily confer power to can- 
cel. Stewart v. Coleman & Co. (MiBB.)......ccescccreececenseces 

(248) Insured was not precluded from prosecuting action to ‘rescind ex- 
change of policies, on ground of fraud, by payment of premiums 
after instituting suit—that insured has had advantage ef better 
insurance and cannot put insurer in status quo did not preclude 
cancellation of policy for fraud and reinstatement of former 
policy. Maupin v. Missouri State Life Ins. Co. (Mo.)........... 


308 


426 


201 
180 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty, or Conditions. 


(A) GROUNDS IN GENERAL. 


(250) Statute makes no distinction between innocent and fraudulent mis- 
representation. Burgess v. Pan-American Life Ins. Co. (Mo.). 

Statutory provision that misrepresentation made in obtaining policy 

shall not be deemed material or void policy unless contributing 

to the contingency on which the policy becomes due, applied 

to policy giving indemnity for loss of life by accidental means. 

Becker v. Kansas Cas. & Sur. Co. (Kam.).......cccesscccsesees 

(268) Where application contained statements of physical condition and 


things done and undone, “except as herein stated,” and no ex-' 


ceptions were stated, but statements followed by check marks, 
held such statements are positive declarations of fact, part of 
contract. Becker v. Kansas Cas. & Sur. Co. (Kan.)...........++ e 
(255) False answer by applicant that he had never been refused insurance, 
if only misrepresentation, is material and entitles rane ~ for- 
feit. Western Life Indem. Co. v. Couch (Ind.)........ ° 
Where underwriter requests information in application ‘which, when 
given, amounts to representation, such answer to specific ques- 
tion is conclusively presumed to be material. Snare & Triest 
Co. v. &.. Panl FP. & BM. IMB. Co. (U.. Bidececcssicvccccvsscsccccses 
(266) Where renewals of fidelity bond were made subject to warranties of 
original and default occurred during original term, insurer 
held not Hable for defaults occurring after such term. Green 
¥. Tnterstate Cae, Oa. (U0. B.).ccccccvcccceccesccccecccccescce 
False statements and answers of insured will void only if insured 
knew or should have known statements were false. Chadwick 
v. Beneficial Life Ins. Co. (Utah.)..... Pevessveccveseroceseces 
(266) Answers in application are not construed as warranties except by ex- 
intention of parties. Western Life Indem. Co. v. Couch 
n RU OEOUDGAES 05502 56.6 0 por 58s hb O0's.5 00 bb50s FAR 05 0 kb bee eed 
Statement in application on vessel “warranted docked and overhauled, - 
not carried into policy, is representation only and may be shown 
to have been substantially performed. Snare & Triest Co. v. St. 
Pael Fy BO. BOB. CO CU. Bideacccvrecocevevccrssssascecensvese 
(266) Where application for new policy under reinsurance contract referred 
to and warranted statements in original examination, reinsurer 
could forfeit for falsity of statement in examination. Western 
Life Indem. Co. v. Couch (Ind.)......ccccecssscccccvvces 
(268) Agreement that falsity of any statement in application will avoid. ‘is 
binding regardless of materiality. Wilkinson v. Standard Acc. 
Ss OE, CED CGR n shee ccanh es Usentece Shecdensedesbebecevasebece 
Where policy was issued to husband and wife, misrepresentation of 
wife’s age had no effect on contract insuring husband. Wilkin- 
gon Vv. Standard Acc. Ins. Co. (Cal.).....ccccccccsccsvcccccece 
(269) It wax within discretion of trial court to receive testimony insured had 
expressed belief it was wr ng to commit suicide without limiting 
to declarations made immediately preceding death. Farrar v. 
Locomotive Eng. Mut. Life & Acc. Ins. Ass’n (Minn.).......... 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


(272) Word “docked” in marine application, held not to be ambiguous, but 
to mean “dry-docked.”” Snare & Triest Co. v. St. Paul F. M. 
Bes ee | Ble 50 bn00 6c bnbcncné ceed 60 626.0c40 08k eo sOaeh eds becgees 
(278) Whether policy correctly described building is determined by actual 
use at time insurance was taken and during time covered by 
policy. Policy describing property as dwelling is not void for 
false description where actually so used, although designed for 
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store and at one time so used. Taylor v. Northern Ins. Co. 
(RH LL) 

(282) Knowledge of agent as to ownership of insured property was knowledge 
of company, which was thereby estopped to set up noncom- 
pliance with unconditional ownership clause. Blackstock v. 
Jefferson Ins. Agency (Ga.) wecccceccceceecece 

Policy was not vitiated because among insured’s “fixtures was a scale 
of which he was not sole and unconditional owner, where not 
specifically named in policy, and insured waived all claim there- 
on, and had not concealed or misrepresented any material fact. 
Coniglio v. Conn. Fire Ins. Co. (Cal.) 

(285) Where application set out no knowledge of anything against employee's 
character and no reason why insurer should not become a surety, 
employer could not recover where employer knew employee had 
previously overdrawn his account and books of branch office in 
his charge showed further overdrafts. National Security Co. v. 
Globe Grain & Milling Co. (U. S.)....ccecccsccecceccces 

Misrepresentation by obligee of matters which increase risk “ot loss, 
even if without intent to deceive, avoids bond—where, after 
having knowledge of previous defalcation of its treasurer, plain- 
tiff procured bond against such defalcations, and in application 
stated treasurer had always been faithful, and that it had no 
knowledge of anything tending to indicate unworthiness of con- 
fidence, held that matters misrepresented increased the risk and 
—s bond. W. A. Thomas Co. v. National Surety Co. 
(Minn.) 

(288) Phrase “other concurrent insurance permitted,” in policy rider. “hela 
not limited in amount by unrelated figures preceding quoted 
phrase—rider permitting specified amount of other concurrent 
insurance held unambiguous. Clover Crest Stock Farm, Ine., v. 
Wyoming Valley Fire Ins. Co. (N. Y.) 

Where fire policy permitted other insurance without notice, additional 
policy with another insurer did not violate it; but second policy, 
providing it should be void if assured had other insurance 
never became enforceable, and assured’s sworn statement that 
first policy was only insurance was true in effect, and policy 
was not void. Koeski v. Springfield Fire & Marine Ins. Co. 
(Mass. ) 


(C) MATTERS RELATING TO PERSON INSURED. 


(296) Where applicant stated he was engaged in farming as business, when 
in fact he was in place where liquor was sold, and if insurer 
had known the truth, he would have rejected, as he did upon 
discovery, insurer was not liable, although binding receipt for 
first premium had been issued and application had been ap- 
proved by medical examiner when he was killed. Indiana Na- 
tional Life Ins. Co.*v. Maines (Ky.) 

(297) Where question in application regarding daily consumption of liquor 
was answered “No daily habit—occasional beer,” it was not 
representation that applicant did not drink whisky but merely 
that he did not use it daily—word ‘excess’ in application ques- 
tion is largely matter of opinion, depending upon individual’s 
capacity. McEwen v N. Y. Life Tns. Co. (Cal.) 

(300) False answer by applicant that he had never been refused insurance, 
if only misrepresentation, is material and entitles insurer to for- 
feit. Western Life Indem. Co. v. Couch (Ind.)...... . 

False representations affecting moral risk, are not within ‘scope of 
statute. Becker v. Kansas Cas. & Sur. Co. (Kan.)... 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
(A) GROUNDS IN GENERAL. 


(309) Breach of warranty will avoid though such breach does not contribute 
to loss. Franklin State Bank v. Maryland Cas. Co.—Same v. 
U. S. Fid. & Guar. Co. (U. 8S.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


(811) Provision on mortgagee clause that insurance that interest of mort- 
gagee shall not be invalidated by any act or neglect of mort- 
gagor does not protect mortgagee against neglect of duty with 
which insurer has no concern, such as failure to fully insure 
under 100 per cent coinsurance. Pennsylvania Co. for Insurance 
on Lives & G. A. v. Aachen & Munich Fire Ins. Co. (Pa.)....... 

Under provision that certain forfeiture clauses apply to both insured 
and mortgagee, mortgagee’s rights against insurer are not 
greater than insured’s. Clover Crest Stock Farm, Inc, 
oming Valley Fire Ins. Co. (N. Y.) 

Insurer’s contract with insured’s mortgagee is separate from insured’s 
but both are open to defense of forfeiture, although mortgagee 
is not bound by insured’s failure to file proof of loss. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.) 

(811%) Statutory provision that no breach by insured of warranty or condi- 
tion shall void unless contributing to bring about destruction 
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should be liberally construed to effect its purpose. Allemania 

Fire Ins. Co. v. Angier (TexX.)..ccccccsscee . éVeedeepeweas 

(312) Representation in ‘application for insurance on vessel. “during voyage 
that she would be dry-docked and overhauled before*the voyage, 

is promissory. and substantial compliance is sufficient to sustain 
contract—may be shown by proof which warrants finding that 

while not dry-docked she was made entirely seaworthy and was 

in as good condition as if dry-docked. Snare & Triest Co. v. 

St. Paul F. & M. Ina. Co. (U. 8.)... cc cccceees wevecesccccacceses 

(323) Where plaintiff violated terms, voiding policy, it was not error to 
grant nonsuit. May v. Globe & Rutgers Fire Ins. Co. (Ga.).... 

(827) In absence of statute, where there is provision against removal of 
goods, no recovery can be had if removed without consent—if 

such removal did not contribute to loss, under statute insurer 

is liable despite provision. Standard Fire Ins. Co. v. Buckingham 

(TOK) wcvccvnce ov eees CARAT oe Kb Osea be eee pe eee ee 

Provision voiding policy it risk be increased without consent of insurer 

was not violated by shipment of insured cattle from pastures to 

stockyards, since policy expressly covered the cattle located 
“anywhere,.”” Dabney v. Connecticut Fire Ins. Co. (Kan.)........ 
Warehousemen were agents of owners of insured goods for purpose of 
storing and removal by them of property was act of insured 
owners—removal to other and safer storage quarters by such 
warehousemen held not to have proximately caused or contrib- 

uted to cause fire which destroyed goods—owners could recover 

for goods so destroyed, removal being breach of “condition” and 

not having caused loss. Allemania Fire Ins. Co. v. Angier (Tex.) 

(328) Insured’s note, making stock collateral for payment, did not invalidate 
under unconditional ownership clause. Lavenstein Bros. v. 

Hartford Fire Ins. Co. (VO.).cccccccccccccccsccscccersesesscscecs 

(329) Placing of cattle in yards of commisSion merchants to be sold. where 
destroyed before sale, is not such change of possession as to avoid 

contract. Dabney v. Connecticut Fire Ins, Co. (Kan.)........++ 

(830) Insured’s note, in usual form, did not violate provision voiding upon 
encumbering with chattel mortgage. Lavenstein Bros. v. Hart- 

SerG Pive TNs. CO. CVO) ccccwscesccsecssvcs coseenes ceeccee 

(382%) Although false statement that safe was locked by both’ ‘combination 
and time lock might be “error in description and equipment,” 

statement that “all combination and time locks will be continued 

to be regularly used during currency of policy’ was promissory 

warranty, breach of which voided. Franklin State Bank v. 

Maryland Casualty Co. Same v. U. S. Fid. & Guar. Co. (U. 8.).. 

(336) Taking of inventory February list, without including purchases during 
preceding January was not violation of provision requiring com- 

plete inventory, where invoices of such purchases were preserved 

and shown as fully as would have been shown by inventory—in- 

ventory provision did not require recording of stock numbers 

of items or other data of indentity in order that they could be 

traced to former inventories or invoices—inventory, grouping 

goods of different kinds in one item as dress goods, where the 

same value per yard and existing in quantity stated, was not in- 
valid—inventory in amount more than $90,000 was not in- 

valid because of lumped entries, such as “I lot jewelry, $10.00,” 

where such entries were few—inventory provision did not re- 

quire inventory of-stock in branch store in another city, con- 

ducted as separate business, where not covered by the policy— 

inventory and set of books provision did not require record of 

original purchases of all goods at branch stores for time pre- 

ceding inventory, only record of business transactions from date 

of inventory. Lavenstein Bros. v. Hartford Fire Ins, Cc. (Va.).. 

Insured cannot be relieved of obligation to produce inventory and 
books, under iron safe clause declared warranty, by showing 

value of property ere Morris v. ee Fire Ins. 

GE cco rcdecercdvenedcccoeesencunccsciseneues« oCeestewes 

(336) Provision prohibiting concurrent “{nsurance without consent “is not 
violated where exchange to which insured cattle were shipped 

had procured insurance on all cattle in yards, without knowlege 

of cattle owner. Dabney v. Connecticut Fire Ins. Co. (Kan.).... 

Concurrent insurance, exceeding amount permitted by rider and in 
violation of policy provisions, forfeited policy. Clover Crest 

Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y)...... 


(C) MATTERS RELATING TO PERSON INSURED. 


(339) Occupation means usual business of insured and changing occupation 
means engaging in another employment as a usual business— 
insureé had not changed occupation where after temporary em- 
ployment in another occupation, he had ceased and was about to 
— in former line. Union Health & Acc. Co. v. Anderson 

OID.) cesevccses eceve ceeee 

One who was engaged in one ‘occupation ‘for ‘thirty’ years and ‘who was 
accustomed when at home for short intervals to do temporary 
work did not change occupation—one does not change occupation 
without both acts and intention showing such purpose—where 

one had accepted temporary work but avowod intention of re- 
turning to usual occupation, whether he had changed his vo- 
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cation held for jury.. Jaques v. Order of United Comm. Trav. 
GE AMOTICR (HaRi) ccccccccccccsvccocccccteccecccenecesscocecee 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Where demand for assessment included illegal demand for state tax 
and an overcharge as collection fee, refusal to pay was not 
ground for forfeiture. Young v. Hartford Life Ins. Co. (Mo.).... 

Taking of note for first premium by authorized agent waives actual 
payment until note is due and default at maturity renders in- 
surance uncollectible. Cherokee Life Ins. Co. v. Brannum (Ala.). 

Provision for foreclosure for default of “premium, loan or interest” ap- 
plies to notes for money borrowed, but not to notes for premium. 
Inter-Souther: Life Ins. Co. v. Duff (Ky.)......cscecceccceces 

Where premium was paid by note, but there was no provision for for- 
feiture for nonpayment of note, policy could not be forfeited for 
such nonpayment. Langbehn v. American Ins. Co. (S. D.)...... 

Provision that policy after taking effect constitutes entire contract 
will not prevent subsequent agreement modifying terms. Bogue 
VW. New: Feth -Liike Fie; Coc CNG ce actniéasendsaashaneviewnbes 

It is competent tp provide non-payment of premium note shall. void 
policy, or suspend during default, with no Hability for loss 
occurring after default and before reinstatement. Malone v. 
State Life Ins. Co. (Mo.) SheVgooeeccecene 


Liability of insurer became absolute when accident occurred, and right 
to installments of indemnity was not contingent upon payment 
of premiums falling due after accident. Rechtzigel v. National 
Cas. Co: GERRR )ciccseeve Sat egies eecee 

Where policy provided for forfeiture upon failure to pay premium or 
note when due, policy becomes forfeited by failure to pay pre- 
mium note upon maturity. Carey v. Amicable Life Ins. Co. (Ga.) 


Claim by insurer that premiums had not been paid could not be sus- 
tained where it appeared insurer’s local agent had extended 
credit to insured, paid the premium, and charged it to him. 
Watkins v. U. S. Casualtv Co. (Tenn.) cacdepscasseeneds 


Where preméum was not paid when due and payment not waived or 
extended, insurer may cancel and return paid premiums. If 
renewal premium was paid by note. not paid at maturity, in- 
surer could cancel. Hinkson v. Kansas City Life Ins. Co. (Ore.) 

Where company wrongfully refuses to accept premiums and declares 
forfeiture, insured is relieved of tendering subsequently accruing 
premiums in absence of company’s notification that it will accept 
samé, Inter-Soutlern Life Ins. Co. v. Duff (Ky.)....... 2.006 


In action on policy with provisions releasing insurer from further 
payment upon proof of permanent disability with further pro- 
vision that if insured recover to be able to engage in occupation, 
company’s obligagtion to pay premiums shall cease, sald sec- 
tions are ambiguous and contradictory, but when construed to- 
gether mean that if insured is totally disabled, probably for life, 
he comes within provision required by company to pay pre- 
miums, Federal Life Ins. Co. v. Lewis (Okla.) 


Policy automatically lapses without action on part of insurer if pre- 
mium be not paid when due—time is of essence of contract 
and if insured fails to perform any condition on date due policy 
lapses automatically. Hinkson v. Kansas City Life Ins. Co. 
(Ore.) ° bp ain Ce S¥eheeRs 


Where insurer agreed to waive forfeiture on condition insured should 
apply for restoration, with satisfactory medical examination, 
and insured did so, he satisfied the condition upon which waiver 
was dependent. Thompson v. Postal Life Ins. Co. (N. Y.).... 

Upon reinstatement, policy originally issued becomes effective unless 
reinstatement contract be so tainted with fraud as to justify re- 
pudiation—insurer can defeat liability on reinstated lapsed life 
policy by asserting and proving reinstatement contract was in- 
duced by material fraud—contract for reinstatement is not new 
insurance contract but waiver of forfeiture, restoring policy ex- 
actly as before, but reserving right to avoid by showing fraud— 
insured’s false statement in application for reinstatement that 
he had not applied in any other company which was not issued, 
was material misrepresentation constituting fraud—insurer can 
avoid policy upon ground that reinstatement was procured by 
fraud, where issued prior to contrary statute enacted after 
policy was originally issued—insurer may avoid where reinstate- 
ment was procured by fraudulent representations although made 
orally. State *Mut. Life Ins. Co. v. Rosenberry (Tex.).......+.+- 


Assignee of life policy, held not entitled to have policy reinstated 
after being canceled for nonpayment of premiums, notwithstand- 
ing assignee offered to pay same, and to discharge loan made 
by insured. Exchange Bank of Bloomfield v. Illinois Life Ins. 
Co. (Iowa) rere eeee ree eee eee eee 

(8366) Where yearly refiewable term policy, requiring paayment in advance 
with 30 days’ grace, provided payment should not maintain 
policy beyond date when next premium is payable, held where 
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insured defaulted in payment of annual premium continuing 
more than one month, policy lapsed. Clason v. Mut. Life Ins. 
CO. CGO). Sic cae ce cb hed 860k bene bes Wad cccsecedticceseeenes’ 596 
(367) Under noforfeitable clause, accrued loan value, until consumed, would 
continue policy in force. ee v. International Life Ins. Co. so 
CGO) ccccceccccccccses Se ecekeneceecssecsessos eescececseseoces 
Under policy in question, first coupon, acceptable as ‘part payment of 
second yearly premium, did not continue insurance where premium 
was not paid within stipulated time. Millar v. Western Union 
Life Ins. Co. (Wash.). PPeTTTTTTTTT TIT ri Tri eccceccccces 66 
Where life contract provided tor ‘cash ‘payment of premiums annually, 
remaining part of premium to be considered an indebtedness, 
such was “indebtedness on account of policy’’ within provision 
for deduction from surrender value in case of default. Federal 
Life Ine Co. V Kemp (U. G.) crcccccccccccccccccccccesccercccce 241 
Where insured borrowed on policy, thereafter forfeited for non -pay- 
ment of premium, held the only right was to have balance of 
reserve after paying loan applied to extended insurance. Scheuer, 
Wise & Co. v. New York Life Ins. Co. (Ala.). Coc cereces 283 
Where there was provision, in case of default, for cash ‘surrender value, 
paid up life policy, or extended insurance and, at time of de- 
fault, insured was indebted to insurer for more than cash sur- 
render value, the right to deduct applied to surrender value 
in terms of extended insurance and not merély to cash surrender 
value. Federal Life Ins. Co. v. Kemp (U. S.).....seeceeeees 241 
Where insured failed to pay premium and to avail himself of continu- 
ance option. and company continued policy by an indorsement. 
such was not a contract participated in by insured. N. Y. Life 
Tas. Co. Vv. Kimball (Vt). ccvcciscccccsccccesesccecsevccosecsees 147 
(368) In ascertaining term of lapsed policy providing “for “paid “up term 
policy, court was not required to follow either method of statute ~ 
or of contract, but could take combination most fayorable to 
assured. Prudential Ine. Co. OF A. ©. Ragen CHY.)o ccccececcs 135 
Where insurer, upon default, foreclosed pledged policy, insured, “by 
accepting paid up policy for balance and retaining ig silence for 
three years, waived statutory protection against forfeiture for 
default after two annual premiums. Cooper v. N. Y. Life Ins, 
GO. CREO.) cccvcccseeccccccccesenececcecccocssocesosecrenoccssces 165 
(369) Wife, beneficiary, is necessary party ‘to voluntary ‘surrender after de- 
fault—insured’s letter electing to pay no further premiums and 
requesting cash surrender value but without actual surrender of 
policy was insufficient—where payment of cash surrender was 
provided upon written request, instruction that deposit of such 
in post office was sufficient. was erroneous as altering contract. 
Reserve Loan Life Ins. Co. v. Summer (Ind.)........eccbeeeeeees 126 
(370) Admission in evidence, as inventory of items copied by-one from slips 
made by others, when not verified, supported by data or testi- 
mony is an error; if no legal proof is made of loss, judgment 
for insurei will be reversed. Dixie Fire Ins. Co. v. Hillsborough 
Dry Goods Co. (Fia.)........ coccsscesees eoccceese ecccsecececes 69 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 


(372) Insurer can waive vacancy condition by express agreement or conduct, 
or by promise, failure and conduct of agent. Home Ins. Co. v. 
OS SENG). 0.0060 60.65.0605 60060500 s00sn ence 0h000600% 0000-600 62 
(373) After receiving several notices that his assessments had not been paid, 
insured had no right to continue to rely on agreement of asso- 
ciation secretary to collect such assessments by checks on 
insured’s brother-in-law—such agreements did not justify either 
insured or brother-in-law in relying on it after new secretary 
had taken office and notified insured that assessments had not 
been paid. Hobson v. Wise County Home Prot. Ass’n (Tex.).... 543 
(375) Vacancy clause could be waived by insurer’s authorized agent, and was 
effected where agent stated vacancy permit was unnecessary 
but that it was sufficient to leave some furniture. North 
Biever ee CO. V. RAWIR Ci) ev cvicicocevessccvedsecestvsvcene 631 
(378) Notice was sufficient when given to confidential employee of agent 
upon assurance that it would be attended to. Home Ins. Co. of 
BU, he. Ve MUIR CAMEL) 0 kc vob ceeds sever sevecsteceuedeseevesese 62 
Knowledge of agent as to ownership of insured property was knowledge 
of company, which was thereby estopped to set up noncom- 
* pliance with unconditional ownership clause. Blackstock v. 
Jefferson Ins. AGENCY (GB.). ccc cccccvcccccescccccccccccsscccece 86 
Under statute making agent delivering policy, agent of company, it 
cannot avoid policy for overinsurance where unintentional and 
agent had knowledge of facts. Stewart v. Coleman & Co. (Miss.). 189 
Nonapplicability of statute making broker insurer’s agents to cases 
where statute is invoked to make such agent’s knowledge of 
insured’s fraud and misrepresentation knowledge of company, 
does not affect applicability to give full authority to such agents 
to waive concurrent insurance warranty in another company, 
where they were not derelict, but substituted in equally respon- 
sible companies for such concurrent insurance, and insured was 
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neoent neste. Asseatote Fire Ins. Co. v. King Lumber & Mfg. 
0. pvecccccesee Ce recs ccwrereswasesceeceeccesccecees ces 
Insurer is estopped to deny that cotton destroyed in frame sheds, 
although described as being in brick compartment, was in fact 
the cotton intended by both parties to be insured, insurer’s agent 
having investigated and insured it as being in brick compart- 
ment. Agricultural Ins. Co. of N. Y..v. Anderson (Miss.)...... 
Where several policies had been issued by cooperative insurer before 
loss and its agent, at time policy was first issued, was informed 
insured was only mortgagee and that her husband held title, 
insurer was charged with knowledge—under by-laws of co- 
operative insurer, held agents have power to put insurance in 
effect by accepting applications and so are general agents, whose 
knowledge is imputahle to insurer—such agent, authorized to 
write and deliver policies and collect premiums, acts as insurer’s 
general agent and insurer is estopped from asserting forfeiture 
where he issues policy with knowledge of facts which policy 
terms would render void. Where policy written by such agent 
was merely renewal of previously issued policy, insurer must 
be presumed to act with reference to knowledge acquired at 
time of issuing prior policy. Houlden v. Farmers’ All. Co-op. 
Fire Ins. Co. of Steuben Co. (N. Y¥.).ccccccccccccccsccscccaccces 
Where insurer’s agent knew insured was carrying concurrent insur- 
ance when he issued policies, his knowledge is imputed to in- 
surer, irrespective of whether agent communicated knowledge 
to them or misinformed them. Clover Crest Stock Farm, Inc., 
v. Wyoming Valley Fire Ins. Co. (N. de ceeerhesnsenrnee eee ee 
Acts of insured, who was an alcoholic when he applied, not having 
been fraudulent, and insurer’s agent not having knowledge of 
facts, misrepresentations of insured did not avoid it. Metro- 
politan Life Ins. Co. v. Wathen (Ind.) CUR Cee Ge Siee 
Where insured made truthful statements to agent filling out applica- 
tion, and signed without reading, in reliance on agent, agent’s 
insertion of wrong answers did not affect insured. Stenger v. 
Metrop. Life Ins. Co. (Ind.). e ecccvessececee 
Vacancy clause could be waived by insurer’s. authorized. agent, and was 
effected where agent stated vacancy permit was unnecessary 
but that it was sufficient to leave some furniture. North 
River Ins. Co. v. Rawls ecee 
Insurer, by issuing ‘policy and retaining premiums, “With “knowledge 
insured did not own property. as stated in application, waived 
by-law provision invalidating for failure to state interest was 
not absolute. Pearman v. Farmers’ Mut.. Fire Ins. Co. of 
Chariton Co. (Mo.) esane 
That insurer’s agent was informed insured intended to ‘take ‘out "other 
insurance and was instructed to incorporate permission in poli- 
cies, does not constitute waiver or estop insurer from insisting 
policies were forfeited by concurrent insurance. Clover Crest 
Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.)..... 
Where company issued policies containing provisions against con- 
current insurance with knowledge that other insurance was al- 
ready outstanding, policies are not invalidated. Clover Crest 
Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.).... 


Insurer, after notice of changed use of building, failing to assert right 
of forfeiture, waives such right. Home Ins. Co. v. Strange (Ind.). 

Insurer, sued by bank for breach of fidelity bond cannot interpose as 
defense representations by bank’s president that cashier’s books 
had been found correct, where it was not shown that Insurer 
ever notified bank of refusal to be bound because thereof or set 
them up at all in defense until filing of its amended answer, 
more than one year after commencement of suit. Southern 
Surety Co. v. Citizen’s State Bank of Hempstead (Tex.)....... 

Where defense was that insurer was only liable for proportionate part 
of loss because of insured’s failure to give it notice that other 
insurance had been taken out, such notice held waived by failure 
to cancel after knowledge of other insurance. Watkins v. U. 8. 
Casualty Co. (Tenn.) pecceceberepoceesse. eee 


Compdany’s retention of note. part payment first annual premium, and 
endeavor to collect after default, with sending of notftes that 
second payment was due, held election to waive forfeiture—can- 
not insist on both forfeiture and payment of note—if company 
elects to treat policy as subsisting obligation after default, 
it cannot subsequently withdraw election and forfeit policy. Ray 
v. Commonwealth Life Ins. Co. (Ky.)......++0+. 

Where company made unconditional demands for payment. of defaulted 
note premium payment, it waived forfeiture despite contract pro- 
visions. Inter-Southern Life Ins. Co. v. Duff (Ky.)........eeee0: 

Letter of agent to insured, dated, and calling attention to fact that first 
premium was due fifteen days previously and asking immediate 
attention if not already paid, held not binding as declaration that 

panes was then in force. ae v. Old Colony Life Ins. Co. 

Insurer, by accepting premiums with knowledge that Insured was 
serving in the army, did not waive exemption against death in 
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service provision which did not call for forfeiture. Miller v. 
Illinois Bankers’ Life Ass’n (Ark. 

Insurer in accepting premiums after they were due waived ‘time "of 
payment. Wacker v. National Life & Acc. Ins. Co. of Nashville 
(Tenn.) 

Where agent took note for first annual premium, part payment, not 
amounting to premium already earned was not waiver of in- 
surer’s right to assert policy forfeited for default. pares v. 
State Life Ins. Co. (Mo.) 

Where insured sent premium check, one year overdue, and insurer 
though writing a letter demanding health certificate before it 


would consider restoration, cashed check and failed to send _ 


notice of default, held default was waived and policy was in 
force at time of death before notice of default for second year 
was given. Gould v. Equitable Life Assur. Soc. (N. Y.)...... 

Where insured sells property covered and assigns policy with consent- 
of insured, new contract is entered into by insurer and purchaser, 
not affected by previous breach by vendor—insurer having 
reinstated lapsed life policy was not estopped from asserting in- 
validity because of assent to assignment where ignorant of de- 
ception at time of reinstatement and, upon discovery, gave notice 
it was no longer bound. State Mut. Life Ine. Co. v. Rosenberry 
( Tex.) eee 

Letter by insurer, after information of breach of warranty, containing 
no intimation of waiver but requesing further proof, which bene- 
ficlary procured, did not estop insurer to forfeit policy where 
beneficiary knew validity would probably be contested. Western 
Life Indemn. Co. v. Couch. (Ind 

Where insurer furnished proof of death blanks to insured’s sister, 
who paid premiums, but was not beneficiary, by allowing her to 
make out and file proofs did not waive right to defense on 
ground of ill health when issued, and false cP 
Manning v. Prudential Ins. Co. 

Where policy contained examination of insured clause, examination of 
insured’s president did not waive insurer’s right to enforce for- 
feiture on ground of unauthorized concurrent insurance—that 
insurer retained proofs of loss voluntarily made by insured does 
not waive insurer’s right to claim forfeiture on ground of 
unauthorized concurrent insurance. Clover Crest Stock Farm, 
Inc., v. Wyoming Valley Fire Ins. Co. (N. ° 

Insurer can avoid policy more than a year after issuance upon ground 
refnstatement was procured by fraud, despite incontestability 
clause. State Mut. Life Ins. Co. v. Rosenberry (Tex.).......... 

Where policy provided “incontestable from date of issue,” insurer 
could not set up plea of fraud. MacKendree v. Southern States 
Life Ins. Co. of Ala. (8S. C.) 

Insurer issuing volicy with incontestable clause is estopped to set 
up defense insured was felon sentenced to death and was killed 
while attempting to escape. Sup. Lodge, Kgts. of Pythias, 
v. Overton (Ala.) 


Risks and Causes of Loss. 


INSURANCE OF PROPERTY AND TITLES. 


Under provision exempting for liability for loss from explosion, where 
building fell from explosion before fire broke out,- policy was 
terminated by falling of building. Northwestern Nat. Ins, Co. 
v. Westmoreland (Tex.) 

Bank’s burglary insurance policy held to cover losses from safe only 
when it is closed and locked, not when money was taken from 
it when open. Franklin State Bank v. Maryland Cas. Co.— 
Franklin State Bank v. U. S. Fid. & Guar Co. (U. 8.) ee 


LIFE INSURANCE. 

Provision exempting from liability for death in military service in 
time of war or while in such service of any government, held not 
void as against public policy—death of insured from pneumonia 
while at camp in United States during war with Germany was in 
such service within his policy, exempting insurer from Hability 
for such death. Miller v. Illinois Bankers’ Life Ass’n (Ark.).. 


ACCIDENT AND HEALTH INSURANCE. 


Policy covering injury while in passenger car, steam vessel, elevator, 
or burning building does not cover death by injury in auto- 
mobile. Rubens v. U. 8S. Casualty Co. (Ind.). oe 

Clerk, handling dynamite in regular pursuit of occupation, who sold two 
sticks and accompanied purchasers to place where it was exploded 
did not become a “user and handler’ thereof. a more hazardous 
occupation. Forcht v. No. American Life & Cas. Co. (8. D.).... 

Physician, at time of insurance and death, in general practice and also 
medical officer in state National Guard, who on day of death, 
after visiting patients, had gone out as surgeon only with de- 
tachment of guard on emergency service at his home town during 
strike, held to have been engaged in occupation of physician and 
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surgeon—to constitute change of occupation, it must be aban- 
doned and some other calling adopted. Interstate Business Men’s 
Acc. Ass’n v. Lester (U. S.).........4. 

(454) Where insurer was not liable for injuries from ‘disease, court properly 
refused to instruct that if jury believed fall was cause of death, 
they must find for plaintiff, notwithstanding belief that deceased 
had a hernia. Kellner v. Travelers’ Ins. Co. of Hartford (Cal.).. 

(455) If injury resulted in some degree from insured’s own acts, and evidence 
be such that jury may fairly find he did not and could not have 
reasonably anticipated such result and did not intend to produce 
it, injury resulted from accident within policy. Rowe v. United 
Commercial Travelers’ Ass’n (IOWA).......cccececescseeesenceee 

Intentional act not dangerous per se. not intended or expected to be 
attended with injurious results may, by contingency, bccome ac- 
cidental means of injury within policy. Rowe v. United Commer- 
cial Travelers’ Ass’n (Iowa)......... ereeece 

Death by suicide of insane person is by accident—intentional ‘self “de- 
struction by sane person is not an accident—where statute takes 
away suicide defense to policy, insurer is not Hable under policy 
against death by accident in case of death of insured by suicide 
while sane. Scales v. National Life & Acc. Ins. Co. (Mo.)...... 

Means of death were accidental where deceased selected scarf pin, in 
ignorance of its infected condition, to puncture pimple. Inter- 
state Business Men’s Acc. Ass’n V. Lewis (U. S.)..sceeeceeeeenss 

Complaint for amount of policy was properly dismissed where deceased, 
having hypodermic needle in violation of law, directed daughter 
to insert in his arm with consequent death from blood poisoning. 
Townsend v. Commercial Trav. Mut. Acc. Ass’n of A. (N. Y.).... 

Suicide while sane is not an accident—statute does not alter rule that 
no recovery can be had for suicide while sane. Brunswick Vv. 
Standard Acc. Ins. Co. (Mo.). 0000s scleseeveseneesennhes 66600 

If insured does something which culpably provokes or induces act 
causing injury or death, result is not accidental, but if wholly 
free from culpability, result is accidental as to him, though 
within deliberate intent of aggressor—death of physician, National 
Guard medical officer, killed while performing duty with detach- 
ment of guard during strike, held accidental. Interstate Busi- 
ness Men’s Acc. Ass’n V. Lester (U. S.)...ceesceecveccceccceces 

If assured took poison while insane, death was caused by accident, and 
clause excepting liability for such death was rendered void by 
statute. Brunswick v. Standard Acc. Ins. Co. (MO0.)......-eee0- 

Injuries sustained by insured while defending himself from un- 
provoked assault are within policy insurine against injuries 
from accidental means, although he struck first ro Travel- 
ers’ Ins. Co. v. Dupree . 

Death of insured from opening pimple with ‘infected’ ‘pin, “hela ‘result 
of bodily injury through external, violent and accidental means. 
Iowa State Trav’g Men’s Ass’n v. Lewis (U. S.).....ccccsceee 


Where insured died as result of opening pimple with infected pin, 
held that wound was open one caused by external, violent and 
a means. Towa State Trav’g Men’s Ass’n v. Lewis 
( 8.) ovevesece Seecces 

Clerk who sold dynamite and ‘accompanied purchasers to watch ex- 
plosion, taking cover 10 feet inside building, did not voluntarily 
expose himself to unnecessary danger. Forcht v. No. American 
Life & Cas. Co. (S. D.). eecsee oscee 

Statute limiting speed of motor vehicles is a law within. ‘provisions 
against liability for loss resulting from violations of law and if 
death resulted from such violation there can be no recovery— 
mere driving at high speed is not per se a violation and to be a 
defense it must be shown in addition that injury and death were 
a thereby. Rowe v. United Commercial Travelers’ Ass’n 

owa) eocee coccocccece 

By-law excepting society ‘trom liability for. injuries by-any other person, 
assaults, etc., held to relieve from liability where fatal injuries 
were intentionally inflicted by third person. Dunn v. Physicians’ 
Cas. Ass’n of Amer. (Neb.) 

If assured took poison while insane, death was caused by accident, ‘and 
clause excepting liability for such death was rendered void by 
statute. Brunswick v. Standard Acc. Ins, Co. (MO.)........e06. 

There can be no recovery on accident policy where insured committed 
suicide, unless insane. Wacker v. National Life & Acc. Ins, Co. 
of Nashville (Tenn.) ... si whevepegeaveserecveteds 


Under policy insuring against bodily injuries inflicted through acci- 
dental means, if disease caused apoplexy resulting in death or 
if injury received in fall concurred with disease in causing 
apoplexy, company was not liable, but was liable if injury from 
fall was sole cause of Coney Western Indem. Co. v. Mac- 
Kechnie (Tex.) . aes tes 

Exception from liability for’ ‘death by “suicide, _ sane or insane,” 
cludes self destruction, irrespective of assured’s mental beaut: 
tion at time of death. U. S. Fid. & Guar. Co. v. Blum (U.S.).. 

if holder of policy was suffering from disease accelerated and aggra- 
vated by fall, constituting an accident, so as to be cause co- 


(23) 








Insurance Law Journal, Vol. 54. 





operating to produce death, beneficiary cannot recover on policy, 
covering only against accident—where there is no active dis- 
ease, but merely frail general condition or made operative by 
accident so that death results, there may be recovery on such 
policy. Leland v. Order of United Com’! Travelers of America 
CREOGRD caine vic Pie SW ew oe sd Vese's veo ddee Ke tw s viene Cocco devecsecene 


XIII. Extent of Loss in Liability of Insurer. 
(B) INSURANCE OF PROPERTY OR TITLES. 


(493) To constitute total loss, not necessary that all materials of building be 
physically destroyed—no total loss of building so long as sub- 
stantial remnant remains as basis for restoring to previous con- 
dition—whether remaining portion is sufficient depends on 
whether an uninsured owner would utilize it as basis for restora- 
tion. Fire Ass’n of Phila. v. Strayhorn (Tex.)......cceseeseeees 

Where, as result of fire, none of materials in improvements made by 
lessee, insured, could be used to restore improvements, held there 
was “total destruction.” Phoenix Ins. Co. v. Schulman Co, (Va.).. 

(600) If insurer in issuing policy agreed to greater than actual value of 
property, it will be held to that value, however excessive, if 
there has been no depreciation. vee v. St. Paul F. & M. Ins. 
CO. CBO) ccccccccscersese eo ecovcescccevocccs 

(605) Provision requiring assured to protect. from further damage, wheat 
in burned stack, does not apply to remote and unaffected stacks. 
Kenney v. St. Paul F. & M. Ins. Co. (Kan.). ccvccecccces 

(608%) Insurer is not liable for acts of dishonesty committed ‘after employer 
became aware of any act justifying claim. Los Angeles Ath. 
Club v. U. B@. Fid. & Guar. Co. (Cal.)..ccccccccecs covccccecccce 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(612) Policy, stipulating that insurer will defend all suits, obligates it, on 
appeal from judgment recovered against employen to protect 
— 7? furnishing supersedeas bond. Johnson v. saan Cas. 
RD.” GIVER.) ccnccscsetrersevovocvecccocesasveaeeesees 

Under statute, one who ‘suffers injury to automobile, from collision 
with licensed jitney bus, cannot recover from insurer, as loss 
recoverable under statute is confined to bodily injury or death 
e.. _ party. Gillard v. Manufacturers’ Casualty Ins. Co. 
SPER Wada d hn sd chan dGohaeh se Oveerh see kan be bees Ree dk ee a6 
(614) Where policy stipulates that insurer will defend all suits against em- 
ployer and, upon appeal of judgment, insurer fails to protect em- 
ployer by supersedeas bond, insured may pay judgment and 
— action against insurer. Johnson v. Maryland Cas. Co. 
COUGRS). vac cd nove snc 50s 0900500008 00o es ec cccccccccce 
Insurer against liability for accidents owes insured “auty™ of settling be- 
fore suit if reasonable and is liable to insured for negligent 
failure to do so after assuming control of claim. <a 
Bros. v. Gen’l Acc., Fire & Life Assur. Corp. (N. H.). Regeccese 
Where employer insured himself and employee was injured, ‘and em- 
ployer, insolvent, left city, employee cannot sequester as asset 
of employer the contract of indemnity insurance and apply it to 
satisfaction of his demand since employer has not sustained 
loss for which insurer has agreed to indemnify him. Newton v. 
ON Ces GF i 0.6 00.000 080.008 d 000 sd npes snes eee bpd toons erseses 
Where insured company, after servant was injured and recovered judg- 
ent, on advice of insurer’s attorney, transferred business and 
assets to one of its stockholders, but thereafter borrowed money 
to pay the judgment, it sustained a loss'and could recover from 
surer, which could not urge the payment was voluntary—matter 
f good faith of such company, raised by insurer when sued, 
goes only to question whether judgment was actually paid by 
company or. whether it was a mere sham and not actual pay- 

ment. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.). 
If insurer by wrongful conduct, unjustifiably prevent payment of loss 
in money after trial of issue, it will be precluded from asserting 
policy did not mature by reason of non-payment. Certainly that 
payment would have been made if insurer had not meddled is 
not essential to estoppel; reasonable assurance it would have 
heen made is sufficient. Emerson v. Western Automob. Indemn. 
Pe TRG, 0.5.8.0 0 v.6.6.0 00 5.055.60 Rnie ho 0u000 b..05.0 bie 808 vvhie se mk bee 
Policy and by-laws of society considered and held that payment in 
money by policy holder of his loss or expense, after trial of 
issue, is condition precedent to action on policy—held this con- 
dition not waived by defending action in which issue was tried, 
pursuant to by-law casting such defense on insurer. Emerson v. 
Western Automob. Indemn. Ass’n (Kan.) ......ccescceceseeees 
Where liability indemnity policy required insurer to defend suit 
against insured and provided no action could be brought until 
judgment had been rendered against insured, insurer, after be- 
ing impleaded, in suit against insured upon its denial of liability 
and refusal to defend, could be held liable fn such suit upon 
judgment being rendered against insured. Continental Paper 
Wes CO. V. BOsWOrth CTO) ic rvcccvcscscceccvvrcsocecsvens ceoee 
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LIFE INSURANCE. 


Provision limiting liability for death in military service covers only 
such as are due to causes peculiar to service; beneficiary can 
recover for death in motorcycle accident far behind firing lines. 
Kelly v. Fidelity Mut. Life Ins. Co. of Phila. (Wis.)..........+. 

Where policy provided limitation of liability to return of premiums, 
ete., if insured entered military service, he is deemed to have 
so entered when he has passed examination, taken oath, been 
enfolled and submitted to military authorities—in the event of 
his death while in military service, it devolves upon insurer to 
so prove and that death resulted from such service. Malone v. 
State Life Ins. Co. (Mo.) 414 

Special provisions will not be so construed as to defeat or limit bene- 
fits unless so clear and definite as to require such construction 
and are not inconsistent with other provisions. Zantow v. Old 
Line Acc. Ins. Co. (Neb.) 


ACCIDENT AND HEALTH INSURANCE. 


To be total disability it is sufficient if injury is such that common 
care and prudence require to desist from business pending cure; 
that insured did not discover seriousness of injury for several 
days would not disprove that he was not wholly disabled. 
Metropolitan Casualty Co. v. Edwards (TexX.).....ceseescseeses 10% 

Under policy defining total disablement as continuous disablement 
and inability from date of accident, there can be no recovery 
for total disablement following period of partial disablement— 
insured was total disabled within policy, though on occasions he 
went to business and attempted to perform duties but had to 
desist, attempt being error of judgment and indiscretion—tota! 
disability may exist though it is physically possible for insured 
to perform occasional acts, it being unnecessary that he be 
confined for entire period claimed—insured’s failure or refusal 
to perform any act of business would not have precluded in- 
surer from proving injury was not such as to cause total dis- 
ability—insured’s attempt to perform some business duties, 
where he ought not have made such attempt, did not estop him to 
show he was totally disabled during such period—that insured 
received wages during period of total disability did not of 
itself preclude his right to recover for such total disability. U. 
S. Casualty Co. v Perryman (Ala.) escce 

By policy terms, insured was entitled to indemnity for total disability 
if under physician’s care even though there was no medical 
treatment of his injury. Rechtzigel v. National Cas. Co. (Minn.). 472 

There was loss of entire sight of one eye where eye became incurably 
sightless though slight light perception remained. Watkins v. 
U. S. Casualtv Co. (Tenn.) 

Death was caused by accident while traveling as passenger although 
insured got off at intermediate station for legitimate purposes 
while train was waiting, and was killed in attempting to reboard 
it. Wharton v. N. Y. Life Ins. Co. (N. C.) 

Where insured punctured pimple with infected pin, in ignorance of its 
infection, which was immediately communicated and spread, 
whether death ensuing therefrom be ascribed to original injury or 
whether infection be part of injury, case is governed by clause 
providing for indemnity where skin is punctured and bacteria 
introduced, producing infection and causing disability or death 
—definite article before ‘‘outer” in clause limiting liability, rela- 
tive to puncturing “the skin or outer covering of eye,” shows 
the word “skin” refers to the skin of the body and not the outer 
rents of eye. Interstate Business Men’s Acc. Assn v. Lewis 
( 8.) 

Though accident policy, providing payment. of specified sum tor’ acci- 
dental death, declared limit of Nability to be $50 for hernia, 
beneficiary can recover full amount where insured suffered ac- 
cident causing hernia of which he shortly died. Hanna v. Inter- 
state Bus. Men’s Acc. Ass’n of Des Moines (Cal.).........5000% 469 

Where one had ceased his temporary employment with intention of 
resuming usual occupation and was killed by snowslide on way 
home, he was not engaged in occupation more hazardous. Union 
Heath & Acc. Co. v. Anderson (Colo.). . co o 98 


Notice and Proof of Loss. 


Provisions relative to time of notice must be construed according to 
intention of parties and against the insurer where it does not 
violate plain provisions of contract. Watkins v. U. S. Casualty 
Co. (Tenn.) 


Where apparently trivial mishap occurred, assured not required to re- 
gard as accident of which immediate notice was required, 
although afterwards resulting in — injury. Melcher v. 
Ocean Acc. & Guar Corp., Ltd. (N. Y.).... 

Under immediate notice requirement, notice need not be given of every 
trivial occurrence, though it may afterward prove to result in 
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serious injuries, if no apparent harm comes from mishap and 
there is no reasonable ground to believe bodily injury will follow— 
company insured against accidents caused by its automobiles, 
with usual immediate notice requirements, held not absolved from 
making report when its automobile knocked down boy, its man- 
ager having learned of accident through newspaper and driver 
but rh no investigation. Haas Tobacco Co. v. Amer. Fid. Co. 
4 Baar eoececcesecesces . 
Where policy provided that proof. of loss might be furnighea by ‘mort- 
gagee within 60 days after failure of insured who also had 60 
days, and insured made proof in 80 days, assignee of mortgage 
could take advantage of it and was not required to do so himself 
as condition to holding insurer. Pennsylvania Co. for Insurance 
on Lives and G. A. v. Aachen & Munich Fire Ins. Co. (Pa.).... 
Insurer’s contract with insured’s mortgagee is separate from insured’s 
but both are open to defense of forfeiture, although mortgagee 
is not bound by insured’s failure to file proof of loss. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins, Co. (N. Y.) 


Where injury occurred, notice given three days later, again a month 
later, no acknowledgement being received and another notice 
given month later and suit commenced six months later, notice 
to insurer was sufficient. Georgia Cas. Co. v. Schrepferman (Ind.). 

Failure of insured to make proof of loss within 60 days was neglect not 
invalidating as to mortgagee or its assignee. Pennsylvania Co. 
af Insurance on Lives & G. A. v. Aachen & Munich Fire Ins. 

D. CHR) cccccvccocescccvcceceveveseccnecececebsacesceseess ee 

Where plaintiffs right to re covery is based on ‘statute as ‘to extended 
insurance, failure to give notice of claim and proof of death 
within statutory time bars recovery in absence of waiver or 
other avoidance. Graves v. Metropolitan Life Ins. Co. (Mo.).... 

Where policies provided for notice within specified time of accident, 
and insured, who lost eye, did not know extent of injury until 
expiration of specified time, but gave notice within such time 
after he acquired such knowledge, he complied with policy 
terms. Watkins v. U. S. Casualty Co. (Tenn.)........eeseeeee 

Provision requiring written notice within thirty days of injury is 
part of contract and to be construed to give effect to intention 
of parties—if within stipulated time there was no ground for 
belief injury justified claim for damages but such grounds later 
developed and immediate notice was then given, question 
whether notice was within time is for jury. Seen ore” Liab. 
Ameer. Cor. FV. ROSH (OMIO) «cc vecrccevvosnvitecvoesvceserces 

Failure of policy, requiring notice within ten days, “to” specifically 
include exception where notice is not reasbnably possible, was 
of little or no importance, exception being implied. American 
Cas. Co. V. ROGORM (ORO) .ncsccccecccesvcscwrvccsevsescssesdves 

Noncompliance with prompt notice requirements cannot be excused on 
ground it was immateral provision, violation of which did not 
avoid. Los Angeles Ath. Club v. U. S. Fid. & Guar. Co. (Cal.).. 

Proof of loss, reciting occupancy of building. not giving names, but 
stating any further information would be furnished on call, 
was sufficient to comply with policy requirements. Taylor v. 
Northerm Ene, Co. CR. Tidecccpevcicccsveveesccccccecsscecwesscese 

Itemized statement of claim for dishonesty of employee, held sufficient. 
Los Angeles Ath. Club v. U. S. Fid. & Guar. Co, (Cal.)...... 

Where there was provision for examination of inbBured under oath, ‘and 
insured upon being notified to appear, failed, insured could not 
recover. National Fire Ins. Co. v. Humphreys CHORE.) a vccvcces 

Whether insured failed without reasonable cause to appear and nub- 
mit to examination, as demanded by insurer under policy clause, 
held for jury—place where loss occurs is proper place for ex- 
amination under clause, and neither insurer nor insured has 
right to demand it take place elsewhere. Pierce v. Globe & 
Rutgers Fire: Ina. Co. (Wash.).........00- eecvececccccveseccece 


Proof of death containing admissions that insured was sick with last 
illness when policy was delivered, where unexplained and cor- 
roborated by testimony, precluded recovery under good health 
upon delivery provision. Burgess v. Pan-American Life Ins. Co. 
CBTO.) cocbosvecses 

Though by- -laws provide if, member ‘files claim ‘before ‘disability ceased, 
he waives future benefit, insurer cannot reduce Hability by mere 
unaccepted offer on part of insured to receive less than amount 
entitled to under statute. Internat’l Trav. Ass’n v. Powell (Tex.). 

Insured, by giving notice and claim for loss for specified period of 
disability, did not estop himself from subsequently filing another 
notice and claim for longer period where insurer did not act on 
first claim. U. S. Casualty Co. v. Perryman (U. S.).........6:s 


To forfeit policy, false swearing in proof of loss must consist in oath 
to statements knowingly and wilfully false or recklessly made. 
Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.).....ceeeeeees 

False statements in proof of loss that insured was owner in fee ought 
not of itself avoid ‘policy, where insurer was fully aware of 
facts and could not have been misled by such statement. 
Pearman v. Farmers’ Mut. Life Ins. Co. of Chariton Co. (Mo.). 
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(556) Agent, with authority to issue policies without consulting home office 
and through whom policies were canceled and returned pre- 
miums offered, had authority to waive proof of loss provision by 
refusal to furnish blank forms. Wilkinson v. Standard Acc. Ins. 
Cor CCRLD cccccccecaccesccvenccodevestsene becveetsebeees vessens 

(558) Insurer waived condition requiring proofs by “refusing to furnish ‘plank 
forms and denying liability and informing beneficiary that it was 
useless to make proof. Wilkinson v. Standard Acc. Ins. Co. 
AGOLD | ccinndcddevcnenncepeneedsessudcacocgerseesns eonvesesccees 

Where insurer disputed loss and ‘parties executed non- waiver agree- 
ment, held it did not preclude waiver of proof of loss by in- 
surer’s statements, not in connection with investigation, that it 
would be glad to pay loss if insured could show property was 
covered by policy. Williams Mfg. Co. v. Insurance Co. of No. 
MMMOTeS. AVC) sicccccsececevctvarcees Sphcceduspeos est oucececes 

Insurer, by declining to send proof of death blanks, waived such policy 
requirement. Northwestern Life Ins. Co. v. Evans (Tex.)..... 

(559) Provision requiring proof of total disability within certain definite 
time is waived by company denying liability within such time 
upon other grounds. Federal Life Ins. Co. v. Lewis (Okla.).... 


(561) Where insurer sent adjuster to investigate, examining insured and 
” requiring signature under oath to statement, insured’s failure to 

give written notice and proofs of loss was not fatal where he 

made repeated demands for payment of loss, though statement 

he signed stated insurer did not waive compliance with policy. 

Springfield F. & M. Co. of Springfield, Mass. v. Goodgame (Ariz.). 


XV. Adjustment of Loss. 


(567) Insured who refused to submit question of amount of loss to arbitra- 
tors, where policy stipulated no action could be maintained in 
event of such refusal, and who claimed total loss as statutory 
presumption of value of property, was barred from recovering 
vara. loss was only partial. Goldstein v. National Fire Ins. Co. 
CWPGRIY. 6 véncndecasxecccactsacdepeavabhanakecen easiness sand Seves 

Where policy provides arbitration in disagreement, such disagreement 
is prerequisite to right to demand arbitration; mere arbitrary 
refusal to pay amount demanded and offer of less amount does 
not constitute disagreement. Springfield F. & M. Ins. Co. v. 
BArRett (TEE.) ccccccccvcdccccceccsesetscccvcnesocsvcese 


(668) If insurer desired to hold mortgagee or its assignee to appraisement 
clause, it was entitled to do so by written demand in absence of 
which appraisement held to have been waived. Pennsylvania‘Co. 
= — on Lives & G. A. v. Aachen & Munich Fire Ins. 

OCI 0 abode nt ces ges 0s bukpeee ten chk aeenneee eee 

(672) Where agreement provided that appraisers should appraise and. ascer- 
tain actual cash value of loss by lightning it was a personal 
investigation and they were not bound to take testimony or give 
notice of meeting. Turner v. Hartford Fire Ins. Co. (Iowa.).. 

Appraisers appointed by insurer and insured are supposed and ex- 
pected to represent parties appointing them and, within reasonable 
limits, to see that no legitimate consideration favorable to parties 
appointing is overlooked by the other appraisers—under agree- 
ment submitting to appraisers the sound value of property and 
amount of loss, function of umpire was not to coincide with one 
or the other of appraisers, but in matters of difference to become 
a third appraiser, not bound to limits of appraisers’ estimates, 
making his award independently—where appraisers asreed on a 
sound value of total loss, umpire appointed to decide on matters 
of difference only, had no authority to pass upon such sound 
value as to which there was no difference; his duty was to ap- 
praise the loss only and his refusal was legal misconduct. Dennis 
v. Standard Fire Ins. Co. (N. J.).......46- ° 


(674) Under evidence, award of appraisers on loss by lightning hela qreasts 
inadequate or result of gross mistake. Turner v. Hartford Fire 

Ins. Co. (Iowa) .....eceeeee CO Corre ccrvoceeerececeesss sesctes 
Where umpire or arbitrator exceeds" authority, * effect of act is same, 
whether done consciously or by mistake; in either case award is 
void—umpire’s refusal to appraise loss, amounting to legal 
misconduct, was no ground for vitiating as whole; complainant 
should be relieved only to extent of injury; court would make 

the adjustment. Dennis v. Standard Fire Ins. Co. (N. J.)...... 
Where plaintiff sought to avoid award of referees on ground of mis- 
conduct, allegation that “defendant, forgetful of its legal duty, 

did not present name of disinterested men’ from which to select 
referee, held sufficient without allegation of scienter to charge 
insurer with fault—evidence of conduct of referees from time 
proposed until completion of award, including what they say and 

do, is competent to prove them biased and prejudiced—where 
referees are not as free from bias as judges and jurors are 
presumed to be, award is invalid—declaration held to set out 
cause of action without allegation of scienter on part of insured. 
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(676) Insurer did not waive appraisal provision by obtaining builder’s esti- 
mate of loss and advising insured to secure similar estimate— 
preliminary negotiations looking to amicable settlement of loss 
are not waiver of dppraisal provision, unless insured was misled 
to his injury when waiver is — Goldstein v. National Fire 
Ine. Co. CWash.) wiccocccssers Secescocececes cc cerecesece 

If insurer desired to hold mortgagee. or its assignee to” appraisement 
clause, it was entitled to do so by written demand in absence of 
which appraisement held to have been waived. Pennsylvania Co. 
for Insurance on Lives & G. A. v. Aachen & Munich Fire Ins. 
GO. CHR cvcccvenecedscreds vocsvcccccsespeavosens eeeccce 

{678) If appraiser selected by insurer was lisqualified, act ‘ot “insurer in 
wrongfully refusing to select another appraiser defeated arbitra- 
tion—where insurer occasioned such failure, insured is released 
from obligation to enter arbitration. aeeree Underwriters 
v. Brock (Tex.) ... coese cece ccccececcess 

Fallure of mortgagor to proceed. ‘with appraisal. as * provided, was not 
an act or neglect invalidating policy as to mortgagee or its as- 
signee Pennsylvania Co. for Insurance on Lives & G. A. V. 
Aachen & Munich Fire Ins. Co. (P&.)....ceeesceceeeeeeee esceceoe 


XVI. Right to Proceeds. : 


(583) Where policy provided payments to insured’s executors or administra- 
tors, “facility of payment’’ clause permitting insurer to pay 
anyone entitled in equity by expense incurred on behalf of in- 
sured, held optional with insurer, so that insured’s sister who 
paid premiums and part of funeral expense could not maintain 
action. Manning v. Prudential Ins. Co. (Mo.)...... 

(686) Beneficiary has vested interest which cannot be changed without his 
consent. Brown v. Farmers’ State Bank (Ind.)......seeeeeeees 

Where policy authorizes insured to change beneficiary, beneficiary 
ordinarily has no vested interest until insured’s death. McEwen 
V. WW. ZX. Ldke Ime. CO. (Cah) coccccvnvecccnececsevcescsovccsccne 

(687) Where no attempt is made to change “‘peneficiary in manner Tequired, 
rights of designated beneficiary become absolute upon death of 
insured. Schoenholz v. N. Y. Life Ins. Co. (N. Y.).ccecsesecveess 

Where agent has authority to act for company, he may waive bene- 
ficiary change method provisions and bind company by verbal 
contract. Amer. Nat. Ins. Co. v. Wallace (Tex.).......ceeeesece 

Where control reserved to insured was required to be exercised in 
prescribed manner, until so exercised rights of insured and 
beneficiary were not changed. G. P. Farmer Coal & Supply Co. 
Vv. Albright (N. J.).sccvccsces yabos ccseaeasave 

(691) Where insured procured policy payable ‘to “creditor as interest. might 
appear and induced creditor to pay premium, held that creditor 
acquired vested interest of which he could not be deprived by 
change of beneficiary—it was unnecessary for creditor to have 
possession of policy to preserve his rights. and insured’s attempt 
to change beneficiary was subject to interest of creditor. Bush 
v. Kansas City Life Ins. Co. (Mo.)........ Boveoepccveveteves eee 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(698) Demand is liquidated to begin to carry interest when amount is fixed 
by law or agreement—despite statute, where provided that loss 
is payable 60 days: after furnishing proof of loss, interest from 
date of loss was improperly allowed. Fire Ass’n of Phila. v. 
Strayhorn (TOR.) cccccsccecsevcesccnce CO CREE RES OHs tOeKceees 

Insurer’s denial of liability matures demand ‘tor loss and interest runs 
from date of denial—insurer of property not totally destroyed, 
policy providing loss not payable until 60 days after notice, 
etc., in absence of denial of liability, was not liable for interest 
from date of loss. Delaware Underwriters v. Brock (Tex.)..... 

Insurer held liable for interest on amount of original judgment in favor 
of servant of insured company. Hoagland — Co. v. London 
Guar. B ACC. CO.. (BO Jaceovesecccccccevevccicvcecsevcoses Seece 

In action between beneficiary and assignee, where "judgment was ren- 
dered for beneficiary, and for assignee for amount paid under 
assignment with interest. and both parties appealed, assignee 
was not entitled to interest for time following rendition of judg- 
ment. Milliken v. Haner (Ky.).....-.eeeseeseees Covecccccccccece 

(5699) Where policy gave insurer privilege of paying proceeds to relative by 
blood of insured, delivery of check for proceeds to sister of de- 
cedent constituted payment. In re O’Kane’s Estate (N. Y.).... 

(602) Where agent has authority to represent in payment of claims when 
demanded, a demand for payment of policies is such as to entitle 
beneficiary to recover penalties and fees in case of refusal. Amer. 
Nat. Ins. Co. v. Wallace (Tex.) ...... Coeserececeseccecccesece 

Statue penalizing insurer for nonpayment of loss within specified ‘time 
does not require insured to recover exact sum demanded and sued 
for to entitle him to penalty and fees. Springfield F. & M. Ins. 
Co. of Springfield, Mass. v. Goodgame (Ariz.)........eseee0e. 
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Company, real part in interest to sue on policy, had right to recover 
statutory damages and attorney’s fees of insurer for vexatious 
refusal to pay, though policy was pledged to secure note given 
by company for money borrowed to pay injured servant’s judg- 
ment. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.).. 

Fidelity company, surety on bond of receiver, is insurer within statute 
penalizing vexatious refusal to pay loss—bond signed by com- 
mercial surety company as policy was within such statute. 
State ex rel. Elberta Peach & Land Co. v. Chicago Bonding & 
Surety Co. (Mo.) 

(606) Where insurer pays loss occasioned by negligence of thira party it is 
subrogated to rights of insured to extent of amount paid. North- 
west Door Co. v. Lewis Imv. Co. (Ore@.).....sceecsseccsccsscees 

Where insurer, which paid claim against insured employer, of em- 
ployee injured by explosion of alleged defective boiler tube, sued 
seller of tube, on theory of subrogation of plaintiff to em- 
ployer’s claim against defendant for breach of implied war- 
ranty, complaint, in failing to allege that explosion was result of 
alleged defective construction, held demurrable. Maryland Cas. 
Co. v. Knight & Jilson Co. (Ind.) ssuaeune 

Under subrogation clause, insurer is eens ‘to assignment of ‘mort- 
gage on property, held by assignee? where it has neither tendered 
nor paid any amount to such assignee. Pennsylvania Co. for 
Insurance on Lives & G. A. v. Aachen & Munich Fire Ins. Co. 
CPA.) coccccccccccccccrcecccveccece 


See wee eee eee eeeeeeeeeeeees 


XVIII. Action on Policies. 


(612) Recovery being based on contract, performance on -part of com- 
plainant is essential to cause in action. Goldstein v. ee 
Fire Ins. Co. (Wash.) . 

Insurer who failed to give immediate notice ‘of fire to fire chief or 
marshal was not precluded from suing where insurer failed to 
reject proofs for noncompliance with statutory requirements. 
Menting v. Germania Fire Ins. Co. (Wi8.)....cceseessccccsceees 

Provision requiring physician’s reports as condition precedent to main- 
taining action has no application where insurer asserts it has 
made full settlement and is released from further lMability. 
Rechtzigel v. National Cas. Co. (Minn.) 

Held that act requiring jitney busses to have accident insurance policy 
is not unconstitutional and that since such policy provided pay- 
ment to injured third party, omissions of insured driver to 
comply with provisions, such as filing notice of accident, could 
not affect right of injured third party to recover. oe v. 
Manufacturers’ Tns. Co. of Phila. (N. J.) 

Where right to demand arbitration had not arisen, there * being no 
disagreement, that insured did not enter into arbitration, re- 
sulting in arbitrator’s failing to appoint umpire, would not de- 
feat right to sue—policy may legally provide for determination of 
loss by arbitration and make determination precedent to suit— 
stipulation to submit issues as to amount of loss to arbitration, 
where not provided that same be precedent to suit, is collateral 
to contract and will not defeat suit without such — 
Springfield F. & M. Ins. Co. v. Barnett (Tex.) 

(613) Demand for payment of loss, and refusal, were not necessary * before 
bringing suit where loss was total. Northwestern Nat. Ins, Co. 
v. Westmoreland (Tex.) 

(615) Where insurer learned of breach of warranty over three months after 
death, tender of premiums paid, with accrued costs, seven months 
after death, after suit was brought, was within a reasonable 
time. Western Life Indem. Co. v. Couch (Ind.).......eeeseeee 

Failure to serve summons in suit against proprietor of jitney bus for 
personal injury, upon city’s fiscal agent, designated by. atatute 
as proprietor’s agent for that purpose. does not render injured 
party’s subsequent action on proprietor’s indemnity bond for 
adjudicated damages invalid. Gillard v. Manufacturers’ Ins. Co. 
of Phila. (N. J.) 

(616%) Where insurer. with full knowledge of injury, suit, and occurrences 
in court when judgment was rendered against employer, failed 
to participate in defense as required by policy, it cannot, when 
sued, challenge the judgment. Georgia Cas. Co. v. Schrepfer- 
man (Ind.) 

(617) It is duty of court, although neither party “objects, to raise question 
of jurisdiction and to refuse to proceed if it determines it has 
no jurisdiction, remandirg to proper court. Rollins v. Business 
Men’s Acc. Ass'n of A. (Mo.) . 

(618) For purpose of determining venue, cause of action accrues at place ar 
insured’s death. Roberts v. American Nat. Assur. Co. (Mo.). 

Stipulations between insurer and insured for exclusive venue in county 
of insurer’s residence de not control under statute and cannot 
be enforced. Internat’! Trav. Ass’n v. Branum (Tex.)... 

Company cannot enforce provision prohibiting maintenance of suits 
elsewhere than in county of its domicile. Internat’l Trav. Ass’n 
V. Powell (TeX.)...cccccccesccees ecccgccgeeorcece 
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Incorporated association indemnifying members against automobile 
losses is insurance company and action on its contract may be 
brought in the county where plaintiff resides. Emerson Vv. 

Western Automob. Indemn. Ass’n (Kan.).... 485 
(619) Action on policy, forfeited for default, which forfeiture was waived ‘by 
insurer, held not barred by statute, insured having died more 
than two years after repudiation of policy. Thompson v. Postal 

Life Ina. Co. (N. Y.)...... Svedeecccosecccecesercessessdeccescces GOB 


(624 Plaintiff wHo purchased property and executed trust deed for purchase 
price had interest in policies covering property sufficient to 
maintain suit against companies for original amount of policies 
reduced by companies without his consent, although policies 
were payable to mortgagee. Stewart v. Coleman & Co. (Miss.).. 180 

Bank may maintain suit against insurer to recover upon fidelity bonds 
the amount of cashier’s defalcations although directors have al- 
ready refunded money to bank. omens — Co. v. re 
State Bank of Hempstead (Tex.)..... be ebW babe weesees Gee 

Company was real party in interest to sue. on Its" ‘policy, ‘though 
the policy had been pledged to secure payment of note given 
by company for ae. borrowed to pay injured servant’s judg- 
ment; the written plétige not giving the lender any right to file 
suit against insurer until company failed to do so. Hoagland 
Wagon Co. v. London Guar. & Acc. Co. (MO.)..... cece eececcees 376 

Second mortgagee may sue in own name, though loss be payable to 
both him and first mortgagee. Upon death of one joint payees 
or assignees, survivor is entitled to bring action in own name, 
Taylor v. Northern Ins. Co. (R. I.). veesccecece O62 

Suit on policy issued to wife, covering household * goods, * ‘community 
property of wife and husband, was properly brought in hus- 
band’s name. Allemania Fire Ins. Co. v..Angier (Tex.)...... 554 

Action may be brought against unincorporated associations and not 
necessarily against individual members—policy of such associa- 
tion providing judgment against any member is conclusive as 
to Hability of other members, held not to preclude suing the 
association. Lewelling v. Manufacturing Woodworkers’ Under- 
WHERGED CASK.) wronccdverocevereccrenederceberrcatoredonereecos 639 

(626) Return of service of citation which shows delivery in person to agent 
of true copy of writ is sufficient to show service upon company. 
United Mut. Fire Ins. Co. v. Talley (Tex.).....sceeesecessececcees 205 

(627) Under state statute, policy holder of foreign company who forwarded 
application with fee cannot be considered agent on whom gervice 
may be made. Crews v. Illinois Commercial Men’s Ass’n (U. S.). 10 

State statute provides agents of company for purposes of services, is 
not applicable to foreign corporation, unless it is doing business 
in such state. Pembleton v. Ill. Coml, Men’s Ass’n (Ill.)...... 6435 

(629) Allegation that insurer was a mutual chartered company, etc., was. 
against a general demurrer, sufficient allegation of insurer’s 
corporate statug@ United Mut. Fire Ins. Co. v. Talley (Tex.).... 205 

(634) Where warranty is not promissory and there is nothing to be per- 
formed thereunder, to allege its truth is unnecessary. Wilkinson 

(685) Petition alleging that dwelling in which insured household goods were 
located was totally destroyed and that proof of loss was furnished, 
was sufficient as against general demurrer, to show destruction 
of goods insured. United Mut. Fire Ins. Co. v. Talley (Tex.).... 205 


(639) Where there is suicide clause, it is not necessary to negative death by 
suicide while sane or allege affirmatively death by suicide when 

insane. Security Life Ins. Co. v. Duncan’s Adm’r (Ky.)........ 162 

v. Standard Acc. Ins. Co. (Cal.)... cc ccecccccveccsevesecesssesee 98 
Complaint need not allege no concurrent insurance carried, nor that 
mechanics were not long employed in altering buildings con- 
trary to provisions, since these are matters of defense. Clover 

Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.) 548 


(640) Denial that insured had fulfilled conditions and that proofs conformed 
is not a plea that insured had failed to give statutory notice of 
fire to fire marshal. Menting v. Germania Fire Ins. Co. (Wie.).. 92 


(641) Where answer alleged false warranties as to health of, and refusal of 
insurance to, insured, reply alleging insurer’s knowledge of pre- 
vious application but not of disease or refusal, is insufficient. 
Western Life Indem. Co, v. Couch. (1md.)..ceccrcsccccccccccccccse 28 


(645) Admission of certificate running to one-‘Prull’” instead of deceased 
“Trull” where insurer had received premium payments from 
deceased and its answer pleaded itg assumption of certificate. is 
not erroneous. Trull v. Ind. Ord. of Puritans (Cal.).......... 158 

Insured may prove waiver by insurer of by-law provision as to re- 
quirements of application, under general allegation of full com- 
Pliance, Pearman v. Farmers’ Mut. Fire Ins. Co. of Chariton 
Gi, MEME Se ehESd Os Fs 89.05 6 4.060.0945069 Res aoeet Kia ear gaee ee 456 

Where insurer alleged policies had ‘been forfeited by carrying ‘unau- 
thorized concurrent insurance and by repairing buildings con- 
trary to provisions, any error in insured’s failure to reply to 
such new matter held not available when first raised by insured’s 
brief many months after trial. Clover Crest Stock Farm, Inc., 

v. Wyoming Valley Fire Ins. Co, (N. Y.)..ccseecceccesceccecees 548 
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Plaintiff’s claim that certain evidence was not admisssble under plead- 
ings, not sustained. Aaberg v. Minnesota Comm. Men’s Ass’n 
(Minn.) 


Insured has burden of proof that insured was sick with last iliness at 
time of delivery, where there was provision for good health at 
delivery. Burgess v. Pan-American Life Ins. Co. (Mo.). 

Insurer has burden of proof of falsity of insured’s representation as to 
cause of mother’s death. Mickschl v. Nat. Council Knights & 
Ladies of Security (Cal.) wueune 

Where company reserves power to forfeit for jhonpayment of assess- 
ments and dues, in order to utilize, must allege and prove that 
amount demanded was legal and correct and that upon due 
notice, insured failed to make payment. Young v. Hartford Life 
Ins. Co. (Mo.) 

Presumption is-against suicide and in favor of “accident. *“Wiikinson 
v. Standard Acc. Ins. Co. (Cal.) ° 
Insurer has burden of proof of value of property at time ‘of ‘loss only 
when there has been depreciation since policy was issued—in- 
surer has burden of proof that there has been no Se 

between time of issuance and loss. Joyce v. St. Paul F. & M 
Ins. Co. (Mo.) 

Where provision required notice of loss in. person or by registered letter, 
proof of mailing unregistered notice did not authorize inference 
of receipt. Clute v. Des Moines Mut. Hail & Cyc. Ins. Ass’n 
(Ss. D.) 

Burden of proof that insured died in consequence “of violation of law 
is upon insurer. Sovereign Camp, W. of W. v. Pritchett (Ala.). 

Insurer has burden of proving deceased misrepresented condition of 
health in application. Trull v. Ind. Ord. of Puritans (Cal.).. 

Where there was provision against suicide, insane or not, held that 
under petition alleging death from pneumonia or attempted 
suicide while insane. insurer has burden of proof, suicide not 
being admitted. Security Life Ins. Co. v. Duncan’s Adm’r (Ky.) 

Burden is on one suing to recover loss to show loss falls within terms 
iS See New Orleans Ry. & Lightg. Co. v. Aitna Fire Ins. Co. 

a. 

Where insurer was not liable for injuries from disease, absence of 
disease contributing to death was as much part of plaintiff's 
case as affirmative showing of occurrence of accident producing 
injury and death, although insurer alleged diseased condition 
of deceased as proximate contribution to death. Kellner v. 
Travelers’ Ins. Co. of Hartford (Cal.) 

Burden is upon insure: to establish affirmative defense that death re- 
sulted from voluntary exposure to danger in violation of policy. 
United Commercial Travelers’ Ass’n (Iowa).... 

Insured, committing suicide, is presumed sane at time. 

National Life & Acc. Ins. Co. (MO0.)......eeceeeceees 

In defense on ground of misrepresentation, insurer has burden of proof 
that answers were not only untrue, hut that insured knew or 
should have known them to be untrue. Chadwick v. Beneficial 
Life Ins. Co. (Utah.) 

In absence of contrary evidence, sanity of assured, taking poison, 
presumed. Brunswick v Stndard Acc. Ins. Co. (Mo.)..........+: 

When policy has been delivered and first premium paid, burden is 
upon defendant insurer to show it was delivered while insured was 
not in good health and did not become effective. Logan v. New 
Yorks LA86 Inserames Ca. CWRM) . ccccccissocscccsovecvecscees 

In suit on policy containing exception clauses, rlaintiff has burden 
of establishing that accident does not fall within exceptions. 
Travelers’ Ins. Co. v. Harris (Tex.). 

Plaintiff beneficiary has burden of proof that’ assured’s death resulted 
from accident—presumption against suicide does not carry further 
presumption of accidental death—where it was shown that as- 
sured died from self-administered poison, presumption arose that 
act was accidental—presumption against suicide can be over- 
come by circumstantial evidence only if such as to negative 
every reasonable inference of accidental «ueath. nee v. 
Standard Acc. Ins. Co. (Mo.) 

There is presumption that man will not take’ own life. 

v. Southern States Life Ins. Co. of Ala. (S. C.) 

If evidence is consistent with theory of accidental death, legal pre- 
sumption requires finding against suicide—when policy provides 
no recovery for death unless caused by accidental means, burden 
of proving it was so caused is on plaintiff. Farrar v. Locomo- 
tive Eng. Mut. Life & Acc. Ins. Ass’n (Minn.) 

Burden of proving breach of condition forfeiting policy is on insurer. 
Clover Crest Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.) 

Beneficiary cannot recover on 15-year settlement policy giving insured 
share in profits upon maturity of period to be creditable to fu- 
ture premiums, where insured had defaulted in payment of 
premium, without proof of value of policy at insured’s death. 
Northwestern Nat. Life Ins. Co. v. Evans (Tex.) 

Answers to questions in application are presumably true and defendant 
company has burden of proving contrary. McEwen v. N. Y. 
Life Ins. Co. (Cal.) 
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Where insured claimed manager had consumed without payment 
large quantities of club’s liquors, held club had burden of proof 
manager did not pay for such liquors. Los Angeles Ath. Club 
v. U. S&S. Fid. & Guar. Co. (Cal.) 

Where insurer denied Hability because building was vacant, 
plaintiff pleaded waiver by insurer’s agent of vacancy clause, 
court properly allowed plaintiff to assume burden of proof. 
North River Ins. Co. v. Rawls (KY.).....0ssseceeeeeecerseeeecss 

Burden is upon plaintiff to show cause of action does not fall within 
excepting clauses in policy. Northwestern Nat. Ins. Co. v. 
Westmoreland (Tex.) 

Burden of proof is on beneficiary to show death of insured resulting 
from causes enumerated by policy as establishing insurer’s 
Hability, Leland v. Order of United Com’! Travelers of America 
(Mass.) 

Presumption of law is against suicide, so that burden is on party so 
asserting. Wharton v. N. Y. Life Ins. Co .(N. C.) 

Where agent knew it was necessary to run part of insured mill during 
night, such knowledge, chargeable to insurer, is admissible in 
construing covenant not to operate after 10 P. M.—where claimed 
that policy covered mill and boiler house and not another mill, 
destroyed. evidence that insurance on plant was placed by single 
agent held, in view of knowledge of agent as to premises, 
admissible on question of what property was insured—evidence 
that agent prior fo loss informed agent of insured that rate on 
which policy was based was lower than on building destroyed 
held admissible. Williams Mfg. Co. v. Insurance Co. of No. 
America (Vt.) ececccceces 

Evidence insured was in poor health at time of assignment of policy 
and of assignee’s knowledge, is competent on question whether 
assignment was with wagering inient. Finnie v. Walker 


(U. 8.) 

Certificate of medical examination by physician of society is part "of 
contract and may be received in evidence. Sov. Camp, W. of W.., 
v. Martin (Tex.) ocvocccoes coe 

Health and accident insurance. ‘are “excluded. from operation of cer- 
— statute section. Aaberg v. Minnesota Comm. Men’s Ass’n 
(Minn.) 

Where insurer alleged fraud in proof of loss, insured’s evidence that 
several insurance companies had inspected stock before policies 
were written, is admissible. New York Jobbing House v. 
Sterling Fire Ins. Co. 

Where policy showed rights of mortgagee “Aifferent from those of 
mortgagor. admission of evidence showing interest of -mortgagee 
and that suit was for its benefit, was proper. wee Mfg. 
Co. v. Insurance Co. of No. America CVCB) ce cccone 
quired notice, his acts and conduct touching his purposes and 

Where defense was that insured had changed occupation without re- 
intentions are competent as evidence to determine question of 
fact. Jaques v. Order of United Comm. Trav. (Kan.) coee 


Jury could take into consideration evidence of good character of in- 
‘sured in determining allegation of fraud and deceit alleged to 
te =. been practiced by him. Wingo v. New York Life Ins. Co. 

In defense on ground of misrepresentation as to health and consultation 
of physician, plaintiff could prove no such questions were asked 
or answers made. Chadwick v. Beneficial Life Ins. Co. (Utah).. 


Testimony of witness at coroner’s injury, introduced as part of evidence 
of assured’s death by own hand, held inadmissible. Sovereign 
Camp, W. of W. v. Winn (Ga.) ecccccccccce 


Insured may prove value of building destroyed, notwithstanding insurer 
conceded its value was largely in excess of amount of policy. 
Williams Mfg. Co. v. Insurance Co. of No. America (Vt.)........ 

Where, by express provisions, interest of insured was original cost of 
improvements at certain date, less monthly named depreciation 
decreases, and insurer was not liable beyond actual cash value 
at time of loss, testimony tending to show cash value of insured’s 
interest in improvements at time of fire was admissible. Pheonix 
Re CO. WMD Ga CVRD cic ccccceteseventsccedsececss eeecccce 

Under inventory and booke provision, insured was not required to show 
by books profits for year preceding inventory, but could establish 
by any coppetent eee Lavenstein Bros.| v. Hartford Fire 
Ins. Co. (Va.). eceescces cvcce 


Evidence as to value a punneininte walls, comparative cost of recon- 
struction using such walls, or building anew is admissible on 
issue of total loss. Fire Ass’n of Phila. v. Strayhorn (Tex.). 


rr insured to read to jury certain answers found among greets 

eath was no error. Richardson v. No. Amer. Life & Cas. 
Co. (Minn.) .... evecee 

Plaintiff is entitled to have original of all notices and proofs before court’ 
to show compliance with conditions, although not evidence against 


emmeeer of facts therein. Sovereign Camp, W. of W. v. Pritchett 
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(665) Evidence held to show that insured was sick with last illness when 
policy was delivered. Burgess v. Pan-American Life. Ins, Co. 
(Mo.) Coc ccccccccccess cece eeeeeesoseceses 

Evidence held insufficient to” prove that insured’s representation of cause 
of mother’s death was untrue. Mickschl v. Nat. Council Knights 
& Ladies of Security (Cal.).....ececeececeseses eecccccee 
Testimony that there has been no material change it value of property 
since issuance of policy was sufficient to support court’s finding 
that there had been no deterioration. Joyce v. St. Paul F. & M. 
Ins. Co. (Mo.) eee dccedeccccecsoccccecescese 
By introducing policy and proof of death, beneficiary establishes prima 
facie case. Burgess v. Pan- American Life Ins. Co. (Mo.)........ 
Under evidence, whether insured died of accident or disease held for 
jury, and evidence held to support verdict. Jaques v. Order of 
United Comm. Trav. (Kan.) ecccces ecosee 
Credit for first premium may be extended and be shown by “facts and 
circumstances of application and delivery and by general practice 
of insurer through agent—evidence held insufficient to show in- 
sured’s note, payable to agent, was given and accepted as first 
premium payment—recital on application that first paymnt due 
had been paid in cash has no-evidentiary weight as to whether 
note was payment where conceded no such cash payment was 
made. Wagner v. Old Colony Life Ins. Co. (Wis.)...... waeee 
Proof of issuance, payment of premium, death of insured “and of 
furnishing proof of death was prima facie case—where defense 
was that plaintiff made business of securing policies on moribund 
persons and that policy had been secured by submitting a sub- 
stitute for physical examination. held there was substantial 
evidence entitling plaintiff to recover. King v. Metrop. Life 
Ins. Co. (Mo.) ececcces eve seccccece 
Evidence that one “Trull” had paid premiums on certificate for many 
years held to sustain finding certificate was in fact issued to 
him although under the name “Prull.” Trull v. Ind. Ord. of 
Puritans (Cal.) aid 
Evidence of medical examiner and others held to sustain finding that 
deceased was not guilty of misrepresentation in stating his health 
was good in application. Trull v. Ind. Ord. of Puritans (Cal.).. 
Jury finding that appraiser chosen by insurer was not disinterested 
ree ) SRBRORtER by Ee. Delaware veneer: v. — 


held to warrant finding that it was included-in policy. Williams 
Mfg. Co. v. Insurance Co. of No. America (Vt.).... sssseseeee 

Evidence held to show damage to generator was caused by short cir- 
cuit and not by fire in wooden stairway and platform enclosing 
its vane New Orleans Ry. & Lghtg. Co. v. Attna Fire Ins. 
Co. (La 

Evidence held to warrant finding that death resulted | wholly or in part 
from pathological condition of deceased. Kellner v. Travelers’ 
Ins. Co. of Hartford (Cal.)........eee008 eecescccescscccccosce 

Evidence showing agent had fraudulently withheld money and property 
of plaintiff and appropriated to own use is sufficient to warrant 
recovery upon bond for larceny or embezzlement and fact that 
agent had not been prosecuted or that proof was not same as 
required in such prosecution will not defeat recovery. Vilm 
Milling Co. v. Kansas Cas. & Sur. Co. (Kan.)....... eeccce 

Evidence sust&ins finding that plaintiff and defendant dia “not enter 
into oral contract of insurance, but court erred in limiting as 
proof effect of letter quoted, dated October 3, to contract made 
August 2 or 3. pleadings being sufficient to permit proof of con- 
tract made between August 2 or 3 and October 13. Quinn- 
Shepherdson Co. v. U. S. Fid. & Guar. Co. (Minn.).... eee 

Evidence held to show inventory taken February ist did not include 
purchases during preceding January—evidence held to show in- 
sured complied with provision requiring set of books to be kept. 
Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) 

Evidence held to show money was actually loaned by third party to 
insured company, and used by it in paying injured servant’s judg- 
ment so that it sustained a loss rendering insurer liable. Hoag- 
land Wagon Co. v. London Guar. & Acc. Co. (MO0.).....ceeeeeeee 


Testimony of insured’s wife and daughter that prior injury in ques- 
tion occurred more than five years prior to date of policy, where 
not contradicted, was sufficient to show insured did not make 
false answer to question. Transylvania Cas. Ins, Co. v. Paritz 
(Ky.) ee 

Where fire covered area six feet square and did not ‘burn through floor, 
evidence held insufficient to support findings as to loss and 
damage. Barnett v. Prussian Nat. Ins. Co. (Tex.)..... cee 

Where accident policy was payable to wife, if living,. otherwise to 
husband’s administrator, and both husband and wife died by 
capsizing of boat in cyclone. evidence held to show wife survived 
husband. Warren v. Adtna Life Ins. Co. (Mo.). 

It is not incumbent on insurer to prove beyond reasonable doubt in- 
sured committed suicide, preponderance of testimony being 
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sufficient. MacKendree v. Southern States Life Ins. Co. of 
Ala. (8. C.) vee 

Mere proof, insured while in * military “service, “was ‘killed by accidental 
gunshot wound by fellow soldier is insufficient to show death 
was result of military service to defeat recovery under pro- 
visions excepting such risk. Malone v. State Life Ins. Co. (Mo.). 

Evidence held to warrant finding insurer’s agent did not inquire of 
insured as to interest in property. but without inquiry pre- 
pared application for insured as owner, although only mortgagee, 
which insured signed without reading. Houlden v. Farmers’ 
All. Co-op. Fire Tns. Co. of Steuben Co. (N. Y.)..ceseeeeeeees 

Where insurer alleged fraud in proof of loss, evidence held to sustain 
finding for claimant as to amount of merchandise lost. Naw 
York Jobbing House v. Sterling Fire Ins. Co. (Utah) 

Evidence held to show property had been attacked by fire when ex- 
plosion occurred. Coniglio v. Conn. Fire Ins. Co, (Cal.)........ 

Evidence held to sustain that insured violated iron safe clause ‘by 
failing to produce or account for books. ee | v. arenes 
Fire Ins. Co. (La.)........ oe's0'be 

Findings held to establish subsequent “explosion was 
within and not without insured MACH Coniglio v. Conn. 
Fire Ins. Co. (Cal). ccvcseces da0e.e 

Where hail policy covered loss to specified fruit. “evidence. hela to sus- 
tain findings that trees had growing fruit, fertilized growths 
which would have become apples and pears, for destruction of 
which insurer was liahle—evidence held to justify application 
of rule of damages for difference between amount grown on 
damaged tract and fair average of undamaged tracts in 
neighborhood. Harris v. Michigan Mut. Hail. Ins. Co. (Mich.).. 

Evidence held to show waiver by insurer of time of payment. Wacker 
v. National Life & Acc. Tns. Co. of Nashville (Tenn.).......... 

Evidence held sufficient to warrant finding insured’s injuries resulted 
through accidental means. finally resulting in death. Western 
Indem, Co. v. MacKechnie (Tex.) Cones 

Provision forfeiting, if mechanics are employed in altering “more than 

fifteen days at time, is highly penal and will not be enforced 
on mere inferences. Evidence that mechanics were employed 
about premises for some six months held insufficient to show 
they were employed fifteen consecutiie days within such provi- 
sion. Clover Crest Stock Farm, Inc., v. were Valley Fire 
Ins. Co. (N. Y. 

Evidence considered and held that trial court_did not err. in permitting 
verdict of accidental death to stand under presumption against 
suicide rule. Farrar v. Locomotive Eng. Mut. Life & Acc. Ins, 
Ass’n (Minn.) .. 

Evidence held insufficient to show employer promptly gave notice after 
executive officers received notice of employee’s dishonesty. 
Angeles Ath. Club v. U. S. Fid. & Guar. Co. (Cal.) 

Evidence that insured wrote frequently to mother and sent her money, 
that he earned good wages and was of cheerful disposition, 
without financial difficulties, and that he was last seen going to 
forest fire, where many were burned beyond recognition, was 
sufficient to sustain finding that he died in such fire. Fanning 
v. Equiitable Life Assur. Soc. of U. S. (Pa.) 

Evidence held to sustain jury finding that answers in application re- 
garding latest date of consulting physician and that he had 
never spat blood, were true—conflicting evidence held to sus- 
tain jury finding that insured was not addicted to daily use of 
liauor nor used it to excess. McEwen v. N. Y. Life Ins. Co, 
(COR) nc cccccscccnccescescoceccoeeces 


In action on policy defended on ground insured was alcoholic when 
he applied, evidence held to justify jury in finding that insurer, 
through agent and examiner, had knowledge of insured’s con- 
dition—evidence as to insured’s drunken condition when so0- 
licited, with fact that agent filled out application and check for 
premium, held to justify insured’s conduct not fraudulent. Met- 
ropolitan Life Ins. Co. v. Wathen (Ind.) 

Evidence held to show one building was occupied ‘as dwelling and 
the other as barn when destroyed by fire. Sundin v. County 
Fire Ins. Co. of Philadelphia (Minn.) 

Evidence that insured, killed by train, was guilty ‘of negligence does 
not of itself prove an — to commit suicide. Wharton v. 
N. Y. Life Ins. Co. (N. C.). 

Where defense was that building was “vacant ‘in violation of policy, 
testimony to show waiver by insurer’s agent of vacancy clause 
held sufficient to sustain verdict for ee: North River Ins. 
Co. v. Rawls (Ky.). ee tes 


Under evidence, whether tegared died @ accident or disease hela for 
jury, and evidence held to support verdict. Jaques v. Order of 
United Commi. Trav. (HAB.). wcccccvcscacvcccs Seocvecccreses 

Evidence held to support jury’s finding that accident was sole cause of 
injury and that insured was wholly disabled and prevented from 
performing duties pertaining to occupation. Metropolitan Cas. 
Co. v. Edwards 


CT OR.) o ccccccccvcccccscccsccesesecseccoccceces 
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Evidence held sufficient to sustain finding that death was due to ac- 
cident and not to suicide. Wilkinson v. Standard Acc. Ins, Co. 
(Cal. ) waeve se acesges 

Evidence held sufficient to take to jury question of ‘whether insurer 
paid losses thereby being entitled to be subrogated to insured’s 
rights. Northwest Door Co. v. Lewis Inv. Co. (Ore.).......+00++ 

Where policies and reinsurance contract were set out in pleadings, 
whether clause in original policy became part of reinsurance 
policy was question of law. Western Life Indem. Co. v. Couch 
Ind.) 

Held under evidence, where’ there was stipulation “against ‘additional 
insurance without consent and such was secured that court did 
not err in directing verdict for insurer. Sherrer v. Queen Ins. 
Co. (Ga.) 

Question of whether sickness of insured at" time ‘of “delivery” of ‘policy 
contributed to death was for jury. Burgess v. Pan-American 
Life Ins. Co. (Mo.) ecesece 

Evidence held to justify submission to jury of question whether in- 
sured was by accident substantially disabled from performing 
duties of business and whether death resulted from accident. 
Hartford Acc. & Indem. Co. Vv. Davis (Ky.)...ccccsccceccscsees 

Whether insured had tuberculosis before policy was procured held for 
jury. . King v. Metrop. Life Ins. Co. (MO.).....cccsseeeceecces 

Whether insured’s father was afflicted with and died of cancer, con- 
trary to insurea’s statement in application, held for jury. 
McGinty v. Brotherhood of Ry. Trainmen (Wis.) eoscee 

Where insurer pleaded it had been deprived of right of arbitration by 
wrongful act of insured in refusing to arbitrate unless allowed to 
select disqualified appraiser, though insurer had demanded 
arbitration and selected appraiser, court properly submitted 
question whether defense was sustained by determining whether 
insurer’s appraiser was disinterested. Delaware Underwriters v. 
Brock (Tex.) 

Evidence shown by record held to require directea ‘verdict ™ tor plaintiff. 
defendant not having sustained burden of proving plaintiff's 
breach of policy by nonpayment of assessments or taking ad- 
ditional insurance without notice. Lagden v. Concordia Mut. 
Fire Ins. Co. (Mich.) 


Insured’s driving at high speed or negligently does not deprive ectiient 
caused by breaking wheel of its accidental character nor nega- 
tive finding that death was occasioned by accidental means— 
proved and admitted facts and circumstances held such that 
court could not have properly directed verdict for insurer on 
theory of entire failure of proof of accidental character of death 
or means thereof—where death resulted from wreck of auto- 
mobile, evidence as to death resulting from insured’s voluntary 
exposure to danger, voiding contract, held for jury—evidence 
on question whether death was result of insured’s violation of 
held to entitle defendant to have matter submitted to jury— 
pure questions .of constructions and interpretation to be de- 
termined from terms of contract are for court alone. Rowe v. 
United Commercial Travelers’ Ass’n (Iowa)..... eneces 

Where issue involved whether insured knew he- had disqualifying 
disease when he represented himself in good health in appli- 
cation, evidence held sufficient to take case to jury. Chadwick. 
v. Beneficial Life Ins. Co. (Utah) 

Whether death from self administered poison was accident cr suicide, 
held for jury. Brunswick v. Standard Acc, Ins. Co. (Mu.)........ 

Where issue involved whether insured’s application contained false 
statements as to healt) and medical consultation, held for jury. 
Wingo v. New York Life Ins. Co. (S. 

Whether insurer had been guilty of vexatious refusal to pay loss held 
for jury. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.). 

Insured having committed suicide, question of sanity should have 
been raised and determined by jury. even if not raised on 
trial. Wacker v. National Life & Acc. Ins. Co. of Nashville 
(Tenn.) 


Where accident policy provided no agent had authority to change 
terms, and that strict compliance was condition precedent to 
recovery, and insured directed employer’s paymaster to pay 
premium in installments, but left service shortly after policy 
was written, held it was erroneous to charge that payment to 
insurer’s soliciting agent. not authorized to collect. was pay- 
ment to insurer, it being question for jury whether such agent 
had apparent authority to collect. Randall v. Travelers Ins. 
Co. (Mich.) 

Where insured died of disease, and there was abundant evidence he 
was afflicted therewith when policy was issued and that state- 
ments relative thereto in application were false, but there was 
rebutting and contradictory evidence, entire matter was for 
jury. Manning v. Prudential Ins. Co. 

Testimony of widow that husband was not sick before date of policy, 
except ‘“‘a cold,” held insufficient to raise jury question in con- 
tradiction of physician that he had treated deceased for 
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careets: bronchitis. McAuliffe v. Metropolitan Life Ins. Co. 


( 

Whether injuries were effected through accidental means or whether 
disease or use of liquor caused or contributed, held for jury— 
whether insured, at time of executing release to insurer, was 
competent to comprehend nature of release, held for jury. West- 
ern Indem. Co. v. MacKechnie (Tex.) ..... 

Where defense was “no contract.”” meaning of letter trom insurer 
> ew held for jury. Williams v. Philadelphia Life Ins. 

‘o. (8. WP memo bicr cers ecsesanrerce se eereceeeererereesccsecccee 

Where company ratified unauthorized act of agent in accepting 
premium notes and granting extensions, it became question 
of fact where it had authorized other similar acts—where com- 
pany had canceled the policies, whether agent had apparent 
authority to accept premium notes and grant extensions, con- 
trary to policy provisions, held for jury. Hickson v. Kansas 
City Life Ime. CO. (Ore). .ccccscccsscccccs sosvcevecevesesere 

Whether insured used liquor to excess contrary to representation, is 
for jury—materiality of representations presents question of law, 
not fact. McEwen v. N. Y. Life Ins. Co. (Cal.)....e..eseeeees 

Credibility of witness being involved, question on affirmative defense 

ee suicide is for jury.. Wharton v. New York Life Ins. Co. 

( LD | whpeedssns 6hd's VeAES6bn6 hd Os 24068 EDEOEEKSD OME echo © 5 
Provision requiring written notice within thirty days of injury is 

part of contract and to be construed to give effect to intention 

of parties—if within stipulated time there was no ground for 

belief injury justified claim for damages but such grounds later 

developed and immediate notice was then given, question 

whether notice was. within time is for injury. Employers’ Liab. 

Assur. Corp. V. Roehm  (ORIO)... cc cccsccccccccccsvcvecccese 

(669) Absence of evidence by insurer as to value of remnant of building and 

cost of reconstruction did not preclude right to correct charge 

on total loss and submission of issue whether uninsured owner 

would reconstruct, utilizing remnants. Fire Ass’n of Phila. v. 

Strayhorn (TeX.) ..ccccccscccccccsesscvcsce covcsccsecccsccecs 

Instruction held proper as submitting “only issue of. fact whether there 

had been payment in good faith by insured company of injured 

servant’s judgment against it. Hoagland Wagon Co. v. London 
Guar & ACC. CO. (MO.)..ccccccccscccccccccsccersevcceses 

Requested instruction that insurable interest of second mortgagee ie 

limited to amount of mortgage note and that only one-third 

thereof can be recoverable, held properly denied—whether or 

not insurer had waived any deficiencies or defects in proof 

was property submitted to jury. Taylor v. Northern Ins, Co, 

CHR. Zs) contr cepec cs 6005.60600.6.04.0:9.0060,0405-5 0b 0.0068 64,0.6)05'0 0008 v0-0 

Instruction that insured’s representation regarding previous diiseases 

and accidents was false if an accident not mentioned occurred 

and had tendency to affect length of ~¥y held prejudicial 

error. McEwen v. N. Y. Life Ins. Co. (Cal.)......seeeeeeeeces 

(670) Where policy authorized indemnities for loss of one or lump payment 

if so elected, verdict for plaintiff cannot stand where evidence 
showed neither election nor loss of time. Travelers Ins. Co. 

TV. BPMBCOD.- CRAIG) cocccwrcpoccredcecvcvescnsdce: + Fovecencesveve 
Held that findings of court. estimating employee’s appropriations, 
were insufficient where they did not show what proportion of 

the value taken accrued before discovery of acts. Los Angeles 

Ath. Club v. U. S. Fid & Guar. Co. (Cal.)......ceccecececceces 

(675) Company, real part in interest to sue on policy, had right to recover 
statutory damages an‘ attorney’s fees of insurer for vexatious 
refusal to pay, though policy was pledged to secure note given 

by company for money borrowed to pay injured servant’s judg- 

* ment. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.).. 


XIX. Reinsurance. 


(679) Liability, when assumed by another company, is subject to provisions 
of the reinsurance contract. Spratling v. International Life 

BOM, COD, GER decasccvcccciwocccnecocvesdelsosGccvessosedcecedeces 

(683) Where modified by subsequent reinsurance contract, ‘provisions of origi- 
nal contract as to accrued loan value for automatic extension of 

insurance did not apply. Under reinsuring ccntract, new com- 

pany was liable for full face value of original policies, without 

diminution by accrued reserve liabilities, assumed lost by in- 

ote, a old company. Spratling v. International Life Ins. 

‘0 ed a es ce ck ca bb uk pee he 0606 bbb aes 0Ob-56500009. 65 5.0-0.0'0.0' 

Where policy holder in insolvent company exercised “option and took 
policy in purchasing company, latter need repay only: premiums 

paid to it, in forfeiting for breach of warranty. Western Life 

Indem. Co. v. Couch (Ind,).......... One bescccesccceessoescceee 

(686) Complaint to recover on company’s ‘assumption of certificate, held not 
defective for failure to fully set out deceased’s evpeienenis Trull 

Was As ME SURO HEINE D 6 5. 0'w's - 46:00 00.00 0-040 <ebasepegudy«ds 

Where contract covered liability for injuries, reinsurer agreeing to 
settle claims and losses of original insurer, and which provided 
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for transfer of cash securities to reinsurer as prerequisite con- 
dition, proof that original insurer had complied with obligations 
was essential to recovery. Grbavach v. Casualty Co. of A. (Cal.). 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


For most purposes, “mutual benefit associations” aie “insurance com- 
panies,” and their certificates are policies of life insurance— 
declaring on policy of insurance and introducing certificate of 
mutual benefit association did not constitute variance. Sovereign 
Camp, W. of W., v. Pritchett (Ala.) evevecsees 

Unincorporated beneficial society is not “insurance company” 
member- and beneficiary have only such rights as grow out of 
its rule and contract between parties. Dickerson v. Midvale 
Benef. Ass’n (Pa.) 

A contract between fraternal insurer and agents held not to provide 
for commissions on certain designated certificates—held un- 
ambiguous. Johnson v. Grand Fraternity (U. 8.).... - 

Wihgre agent for society had general control of field work and dis- 
position of territory, its overwriting contract with plaintiff to 
induce his purchase of its stock, imposing charge of 10 per 
cent on dues and payments to society, was so much out of 
its regular course of business as to put plaintiff on guard and 
charge him with notice of any want and authority to make 
such contract, with inquiry of society would have disclosed. 
Edwards v. Heralds of Liberty (Pa.).ccccccccccccccce 

On bill against officers and directors of society to recover money, 
charging conspiracy to transfer assets, decree against director 
for money actually received by him would be sustained, where 
court below while exonerating him of conspiracy and actual 
fraud, found him guilty of fraudulently standing aside for con- 
sideration payable out of society’s funds. Keystone Guard v. 
Beaman (Pa.) 

Under constitution and by-laws providing that local lodges could. not 
voluntarily surrender charters except under certain conditions 
and that upon dissolution all funds should be delivered to per- 
manent secretary, held that funds must be surrendered upon 
voluntary “disbanding.” Constitution and by-laws constitute 
contract between parent order and subsidiary lodge and mem- 
bers thereof. Subsidiary High Court, Anc. Ord. of Foresters v. 
Pestarino (Cal.) 

Illinois Court had jurisdiction to appoint receiver “tor “Tilinois assets of 
insolvent beneficial association of Pennsylvania, licensed in Illi- 
nois, though receiver appointed in Pennsylvania filed bill show- 
ing appointment. paiceies ex rel, Potts v. Continental Benev. 
Ass’n (Ill) 

THE CONTRACT IN GENERAL 


For most purposes, ‘“‘mutual benefit associations” are “insurance com- 
panies,” and their certificates are policies of life insurance— 
declaring on policy of insurance and introducing certificate of 
mutual benefit association did not constitute variance. Sovereign 
Camp, W. of W., v. Pritchett (Ala.). eocecececee 

Where resident of foreign state becomes member of society organized 
under laws of such state, and there enters contract with re- 
quirement for performance in conformity with state sanctioned 
by-laws. significance and effect of such by-laws are to be 
construed as by the courts of such state. Modern Woodmen 
of A. v. Meyers (Ohio) . 

Society certificate, application, charter and by-laws together 
= ooo. Callahan v. Switchmen’s Union of No. 

Society certificate, application, charter and by-laws together 
tute contract. Callahan v. Switchmen’s Union of» No. 

(N. Y.) 

Constitution and by-laws of society, so far as applicable, form part. of 
contract. Wallace v. Un. Ord. of Golden Cross (Me,)....... 

Society certificate. application, charter and by-laws together consti- 
vee oor Callahan v. Switchmen’s Union of No. Amer. 
( ) 

By-law substantially changing contract could not appiy to previously 
issued certificate, although insured had agreed that subsequent 
by-laws should become part of contract. Sweet v. Modern Wood- 
men of Amer. (Wis.) . eovcsecee eecccee 

Where policy was issued when by-laws providea for certain * payments 
to beneficiary in event of suicide, a subsequently adopted by-law, 
modifying such payments, did not control rights of beneficiary, 
although policy provided that member was bound by subse- 
quently enacted by-laws. Dessauer v. Sup. Tent, Knights. of 
Maccabees of W. (Mo.) 

Amendment to by-laws limiting Hability for suicides held intended to 
apply to existing as well as future membership, but not to death 
claims pending at time of amendment. Wallace v. Un. Order 
of Golden Cross (Me.)..... sees 
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Where order changed provisions of by-laws after insured joined and 
enforced such provisions only on those members who joined 
prior to certain date, held that order could not so discrim- 
inate between its members. Kennedy v. Sup. Council, Cath. 
Wem. LOG. CN. Fade ccccvccescsccvcscesecssrccscesnsspocecceseces 

Fraud on part of insured voids, even without express provision to that 
effect. Statements on health and physical condition of applicant 
are material; if false are fatal, being regarded as warranties and 
even if regarded as representations may be made material by 
terms of contract. Hardy v. Sovereign Camp, W. of W. (Ala.).. 

Words and phrases in certificate must be considered in light of com- 
mon and general understanding at time written—words “riding 
or driving races’”” are not so ambiguous when applied to auto- 
mobile races as to require application of rule that ambiguities 
tending to forfeiture, etc., should be construed most strictly 
against insurer. Swanbrough v. United Commercial Travelers’ 
OE A. COSI): ccvcccecccveccnvesdcccvvegcesreeseesveverdescescoces 


FORFEITURE OR SUSPENSION. 


Forfeiture is not favored by law and one insisting upon its appligation 
must show strict compliance with all necessary con ions. 
Antrim v. Telegraphers’ Ben. Ass’n (N. J.)...ccecccccccccccess 

Where defense was insured’s nonpayment of assessment. void as in- 
cluding certain tax. held there was no equity in defendant to 
call for mitigation of legal rules, although tax amounted to 
but 15 cents, since equity abhors forfeiture. Barber v. Hart- 
TorG Late IMS, CO. CMO.) eo vocccccccvevecsevcceseveecsesecveseces 

Where by-laws required 80 days notice of assessment and provided 
forfeiture for default of payment, held that in absence of pre- 
scribed method of service. notice must he personally served as 
condition precedent to forfeiture. Antrim v. Telegraphers’ Ben. 
DE. BERe. Me. wn 4 oeeerkeoie.ba otek Veale ees 6b eEb eh OC RARE 0.800885 

If association recognizes continuing existence of contract by requiring 
proofs of claim, furnished by beneficiary, right to defend on 
previously known grounds of avoidance or forfeiture is lost. 
Ceresia v. St. Giuseppe Mut. Aid W. M. Ass’n (MO.).........55- 

Society, through proper officers, can waive strict compliance with by- 
laws. Ceresia v. St. Giuseppe Mut. Aid. W. M. Ass’n (Mo.)...... 

Under laws of organization, held that local clerk was only special agent 
with defined powers and could not waive requirements or create 
an estoppel against organization. Valentine v. Head Camp Pac. 
SOTS., We GE We CORR) co cevocasecrvccvcesovoeservconersecces . 


No waiver of forfeiture or avoidance arises from acceptance of 
premium unless insurer at time had knowledge of facts, and mere 
opportunity for examination does not charge insurer with knowl- 
edge of what examination would disclose. Hardy v. Sovereign 
Came. WW... GE W. CAM) vcsccccccoccrsccecanescesetes Fosecvces ee 


Where local clerk had no power to waive requirements, failure to 
pay assessments ipso facto removed insured from good standing 
and suspended certificate. Valentine v. Head Camp, Pac. Juris., 
W. G€ W. (Cal) cccccescececcdecescccdsccvece Coeeccececenccersers 

Association’s constitution, having such terms as to render it self- 
executing, it need not take affirmative action against member 
to declare forfeiture. Oleske v. Piotrowski (Ind.)........+.... ° 


Statement in application for reinstatement, certifying, representing 
and warranting good health was warranty upon which validity 
of contract depended, and where false, there was no effective re- 
eee, Valentine v. Head Camp, Pac. Juris, W. of W. 
(Cal) ncoscccsccccesce pec cccccccccccccscece Cerccccccersecescces 


If insured paid arrearages without revealing his ill health it was fraud 
on society to prevent reinstatement, unless society had knowledge 
of condition when accepting money. Hardy v. Sovereign Camp, 
We CE Wi. Gala.) ccc cccnvesvcccesccccvcncesescenesescecccesececee 


Where insured defrauded order by paying arrears without revealing im- 
pared health, order’s liability is not affected after insured’s 
death by not having tendered back amount paid, but does owe 
same to insured’s representative, having retained it without full 
knowledge of fraud. Hardy v. Sovereign Camp, W. of W. (Ala.). 

By-laws, providing for reinstatement while in good health, were not 
waived by previous reinstatements nor by acceptance of ar- 
rearage payments, made while deceased was suffering from iIll- 
ness which terminated fatally, where society did not know of 
such illness and returned premiums. Berry v. Nat’l Council, 
Kets. & Ladies of Security (Waeh.).cccvcsvcccccsveccecscccsece 


(766) Wnder limitation of powers by organization laws, local clerk could not 


by act or possession of knowledge bind organization to estop it 
from defense upon ground of breach of warranty—where rights 
of parties becam: fixed upon death of insured, and local clerk of 
organization retained money paid by insured’s wife upon at- 
knowledge of organization, it did not constitute waiver or estoppel 
tempted reinstatement a few days before such death, without 
of organization to dispute effectiveness of reinstatement. Valen- 
tine v. Head Camp, Pac. Juris., W. of W. (Cal.)...cesececeseces 
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BENEFICIARIES AND BENEFITS. 


Money paid to beneficiary is received directly by terms of contract 
and not derivatively in capacity of heir or legal representative 
of deceased insured. Wallace v. Un. Or. of Golden Cross (Me.).. 


Nom/'nation as beneficiary of person not included in class enumerated 
in charter, is nullity. Callahan v. Switchmen’s Union of No. 
Amer. (N._ Y.) 

Policy in favor of one who has no insurable interest is against public 
policy and will not be enforced. Hand v. Sov. Camp, Woodmen 
of World (Tex.) 

Nephews by marriage of insured, held not substantially supported by 
him to give their guardian right to recover from them as his 
beneficiaries. Whiteman v. Heinzman (Ind.).......2.eeseeeeees 

Wife's will, bequeathing all to husband held to have effectually exercised 


right to appoint beneficiary. Beland v. Cigarmakers’ Int. Union 
of A. (Mich.) ececccccccccces 


Society, charter prohibiting designation of half-sister as beneficiary, 
did not. by issuing certificate and accepting payments, waive 
defense that such designation was nullity, where it did not 
know she was half-sister. Where society knew of such circum- 
stances and accepted payments, it cannot defeat recovery by 
such beneficiary—society did not, by» issuing certificate and 
accepting payments estop itself from pleading defense that 
beneficiary was in violation of charter where it had no knowl- 
edge at time. Callahan v. Switchmen’s Union of No. Amer. 
(N. Y.) weseceneséocwae 


Beneficiary does not take vested interest in certificate at time issued, 
either in instrument itself or money to be paid under it. of which 
she could not be deprived by any change of beneficiary or terms 
of payment, made in accordance with constitution and by-law, 
although without her knowledge and consent. Wallace v. Un. 
Ord. of Golden Fleece (Me.) os ° 

Continuance of membership in association with social privileges was not 
a moving consideration to support contract to change beneficiary 
and never to change again. Hallett v. Taylor (Mich.).......... 


(784) Where after death of beneficiary named in first certificate, member 
named new beneficiary and surrendered old certificate and 
new certificate bore date of original, held last was continuation 
of original. Kennedy v. Sup. Council, Cath. Ben. Leg. (N. Y.).. 

By-laws of society providing certain requirements for change of ben- 
eficiary. allegation that state laws construing such requirements 
as ineffective, states a good defense. Modern Woodmen of A. 
v. Myers. (Ohio) 

Where holder of certificate has done all within his power to procure 
change in beneficiary, court, as between conflicting claimants, 
will treat change as having been made. Adams v. Police & 
Firemen’s Ins. Ass’n (Neb.)........ 

(787) Where provision voided if death occurred by the hand of beneficiary, 
and beneficiary-mortally wounded, insured and then killed her- 
self, policy became void and heirs could not collect under pro- 
vision for payment to estate if beneficiary died before insured— 
such ‘“‘beneficiary’’ was the one at the time mortal wounds were 
inflicted, not necessarily at time of death. Markland v. Modern 
Woodmen of Amer. (MO.) .....see05- 

Under provision denying liability in event of loss from riding or driving 
races, insurer was not liable for death while engaged in racing 
in — Swanbrough v. United Commercial Travelers’ of 
A. (Colo 

Where plaintiff was injured by dust “plowing “in eyes ‘while driving 
wagon, cause of injury was accident. Indep. Order of Puritans 
v. Lockhart (Tex.) 

(788) Wife of member in association is included in ‘family’ within provi- 
sion that suicide deprives of right to death benefits, Oleske v. 
Piotrowski (Ind.) 

(789) Society and member may stipulate as part of contract that notice 
of death will be given in certain time and that knowledge of 
death by other members and officers of local council shall not 
enstitute knowledge of society, stipulation being binding upon 
beneficiary—under statute, beneficiary is so bound—gtipulation 
in society’s constitution that no officer or agent of subordinate 
council can waive any insurance provisions, is valid—sending 
proof of claim blank with stipulation printed that society by 
so doing did not waive any provision, after forfeiture for fail- 
ure to give notice, where beneficiary merely filled out and 
sent blank but went to no expense and was not misled, did 
not tend to prove waiver of forfeiture—transmitting by officer 
of local branch to beneficiary of letter written such officer by 
surgeon of society, stating claim was being held in aleyance, 
where letter was not intended for beneficiary and did not cause 
her to take any step on faith thereof, did not estop society 
to assert forfeiture for failure to give notice—obtaining of bene- 
ficiary’s affidavit, after forfeiture, by secretary of local branch, 
and attorney, neither authorized to do so, where beneficiary 
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was put to no expense, was no evidence of waiver of forfeiture— 
cillecting of evidence by society for its defense is no evidence 
of waiver or estoppel—effort made by local branch to com- 
promise suit against parent society and to pay beneficiary sum 
of money was no evidence of waiver—mere offer to compromise 
does not tend to prove waiver—demand by society for autopsy 
on body of deceased member was no evidence of waiver of 
forfeiture for failure to give notice. Allman v. Order of 
United Commercial Trav. of Amer, (Mo.)..... corcecscesecs 478 
(791) Provision of indemnity for loss of four fingers on either hand construed 
to require payment when there is loss of any material part of 
of each of four fingers on one hand, where each thereby becomes 
practically useless. Travelers’ Prot. Ass’n v. Brazington (Ind.)..11 
Where member was allowed to surrender old certificate and new one 
naming different beneficiary was issued, after reserve fund pro- 
visions became effective, held that new beneficiary was entitled 
to Feever in full. Kennedy v. Sup. Council, Cath. Ben. Legion on 
CN. D cunemenrcuweaa td sob octane oibs0n0csdesbnsverednatiandeses 
(792) Where defense was that beneficiary had accepted part ‘of ‘amount 
named in full satisfaction of claim, and plaintiff alleged settle- 
ment was induced by fraud, held that demurrer to evidence was 
properly sustained, there being nothing to show ape or mistake. 
Dolnak v. Sons & Daughters of Justice (Kan.)...,....ssceeee0% 286 
(725) Where by-laws of unincorporated beneficial society provided pay- 
ment to beneficiary only and none was effectively named, such 
benefits could not be recovered by member’s administrator, 
nor, after payment to one who court found was beneficiary in- 
tended, could aministrator recover for benefit of member’s 
mother as next of kin. oes v. Midvale Beneficial Ass’n — 
CPB.) ccccccscose jobs on doen ek bGR Ws oC tnOS 19 00déesebees oesecsees ° 


(F) ACTIONS FOR BENEFITS. 


(805) Controversy as to contract rights between association and beneficiary 
is not internal affair, in which decisions of its own tribunal are 


conclusive. Sweet v. Modern Woodmen of America (Wis.)...... 67 
(807) Statute inapplicable to limitations on giving notice and starting suit. 
Indep. Order of Puritans v. Lockhart (Tex.)..... peepecceeeece 


(811) Where shown that, while supreme lodge of society had head office in 
another county of state, it had a subordinate lodge in county 
which suit was pending, in which lodge deceased had been in- 
stilated, and had paid dues, sent to head office, jury were au- 
thorized to infer that subordinate lodge was agent of defendant 
in county where suit was pending—jurisdiction of county court 
where suit was pending, was not ousted by agreement signed 
by insured that suit shall be instituted only in certain county. 
Hurley v. District Grand Lodge No. 1, Indep. Benev. Order (Ga.) 622 

(814) In action against unincorporated society, service of summons was in- 
sufficient where not made upon insurance commissioner. Ind. 
Ord. Bros. and Sisters of Consolation v. Walker (Ala.).......... 157 

(816) For most purposes, “mutual benefit associations” are “insurance com- 
panies,” and their certificates are policies of life insurance— 
declaring on policy of insurance and introducing certificate of 
mutual benefit association did not constitute variance. Sovereign 
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Averment, substantially in statute form. that order insured deceased 
for life and that he died on certain date was sufficient allegation 
that insured died within life of policy. Sovereign Camp, W. of. 
Wi. @. DURASMSRE CAR.) cccccccscvnccctccccosvecseessecsecens: eevee 167 


Complaint need not allege beneficiary had insurable interest—where 
right to recover did not depend on whether insurer was ordi- 
nary life company or fraternal benefit order, it was unneces- 
sary for petition to allege what kind of insurance defendant 
was authorized to issue—petition alleging policy was in de- 
fendant’s possession and stating its substance and. effect, held 
sufficient. Hand v. Sov. Camp, Woodmen of World. (Tex.)... 643 

(817) Claimant, by proof deceased was member of society, established 
prima facie standing as member, without proof of payments and 
compliance with by-lay requirements—burden of proving for- 
feiture being upon society. Blanco v. Lentino (N. Y.)...... ~- 422 

Member, of order was under no obligation to support wife’s nephews, 
so reasonable presumption is they were not dependent upon him 
for support, and burden was'on their guardian to show such 
dependence to make them proper beneficiaries. Whiteman v. 
TROOPER «CUED occ cc cr cecnecerccedesvoccccecsccccsecbeocccces 625 

Allegation in assumpsit for death benefits that all conditions had 
been fulfilled, even when denied, does not impose on plaintiff 
burden of proving each particular condition was complied with 
—certificates in hands of plaintiff, promising to pay specific 
sum on death of husband created in her favor presumption that 
he had paid dues essential to original validity of original cer- 
tificates. Tkatch v. Knights & Ladies of Security (Pa.)........ 629 

(818) Where plea was interposed that deceased was killed while attempting 
to violate law, evidence of character and reputation held inad- 
missible. Sovereign Camp. W. of W. v. Pritchett (Ala.)........ 167 


(40) 
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(819) Evidence held insufficient to sustain fact, not charged in bill, that in- 
sured had promised beneficiary, who paid premiums, that bene- 
ficiary would not be changed. Hallett v. Taylor (Mich.)........ 164 
(825) Whether society waived by-law limiting sick benefits when assured was 
absent from city, held for jury. Ceresia v. St. Giuseppe Mut. 
Aid. W. M. Ass'n (MO.).......05e000% eC ecccccecvececcescoecesaee 
Where issue was whether insured who, six months after purchasing 
chloroform was found -with chloroformed handkerchief tied across 
face and without signs of struggle. was suicide in violation of 
policy, held error to direct verdict for beneficiary. Sobischek- 
Robinson v. Supreme Council Royal Are’m (N. Y.)........ees00. 167 


(41) 
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INDIANA 
LANDERS, McKAY, TURNER & 
MERRELL 
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INDIANAPOLIS, IND. 


Refer to:—Globe Indemnity Co.; 
Standard Acc, Ins. Co.; Pref. Acc. 
Ins. Co.; Frankfort Gen’l Ins. Co.; 
Kansas City Cas. Co.; Pacific Mut. 
Life Ins. Co.; Home Acc. & Health 
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BURCH & PETERS 
COVINGTON, KENTUCKY 
Edward F. Peters 
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George F. Osler 
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Frank E. Burnett 
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Mass. Bonding & Ins. Co., Bos- 
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Kansas City. 








NEBRASKA. 


OMAHA, Douglas County. 
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BURCH & PETERS 


First National Bank Building 
CINCINNATI, OHIO. 
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George F. Osler 
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Frank E. Burnett 
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Ralph L. Hinds 

Edward Hennegan 
Louis K. Murphy 
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Mass. Bonding & Ins. Co., Bos- 
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New York; Kansas City Casualty 
Co., Kansas City; Integrity Mu- 
tual Casualty Co., Chicago; Em- 
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Kansas City. 
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TOLEDO, Lucas County. 


Holbrook, Banker & Lewis, Bank 
Commerce Bldg. 


ALBERT H. MILLER 
(Miller, Miller. Brady & Seeley) 
$34 Spitzer Building 
TOLEDO, OHTO. 

Refers to: Indemnity Co. of Am., 
St. Louis, Mo.; Am. Guar. Co., 
Col., O,; Toledo Mirrow Works 
Co., Sherlock Baking Co., George 
BE. Pomeroy Co., General Plumbing 
& Heating Co., Toledo Railways & 

Light Co., all of Toledo, O. 
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ualty Company. 
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Francis Shunk Brown 
Ira Jewell Williams 
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Ins. Co.; Fidelity Mut. Life Ins. 
Co.; Girard Life Ins. Co.; Great 
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Gen’! Agt. and Atty. for Am. 
Bond. & Cas. Co. Represents 
Equitable F. & M. Ins. Co. and 
Nat’l Sur. Co. Refers also to Sioux 
City office of N. Y. Life Ins. Co. 


LEAD CITY, Lawrence County. 
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Gen’] Agt. and Atty. for Am. 
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Equitable F. & M. Ins. Co. and 
Nat’! Sur. Co. Refers also to Sioux 
City office of N. Y. Life Ins, Co. 


SPEARFISH, Lawrence County. 


JAMES W. FOWLER 
DEADWOOD, SOUTH DAKOTA 
General Law Practice but spe- 
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ance litigation, reports, inspec- 
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ments throughout Western S. D. 
Gen’!] Agt. and Atty. for—Am. 
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Nat’l Sur. Co. Refers also to Sioux 
City office of N. Y. Life Ins. Co. 
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